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PREFACE  TO  THE  AMERICAN  EDITION. 


This  second  edition  of  "Daniell's  Chancery 
Practice  "  was  published  in  England  in  detached  por- 
tions, the  last  of  which  reached  this  country  in  April, 
a,  d.  1846.  The  several  Parts  of  the  book,  as  they 
arrived  in  this  country,  have  been  in  the  hands  of  the 
Editor  for  the  preparation  of  an  American  edition,  and 
he  has  bestowed  on  the  work  as  much  attention  and 
labor  as  he  has  supposed  it  to  require. 

This  treatise  of  Mr.  Daniell  combines  with  Prac- 
tice a  very  extensive  analysis  of  the  rules  and  principles 
of  Pleading. 

The  subject  of  Parties  is  discussed  with  great  full- 
ness and  masterly  ability. 

The  rules  for  framing  Bills,  Demurrers,  Pleas  and 
Answers,  are  clearly  stated  and  amply  illustrated,  and 
the  principles  of  pleading  in  Equity  upon  these  subjects 
are  very  fully  developed, 

The  Rules  of  Evidence  in  Equity,  and  the  modes  of 
taking  testimony,  are  discussed  at  considerable  length. 
The  duties  of  Masters  in  Chancery,  and  the  practice 
before  them,  have  a  convenient,  compact  and  lucid 
treatment.  And,  in  fine,  every  topic  pertaining  to 
Pleading  and  Practice  in  Chancery,  which  the  author 
has  undertaken  to  treat  of,  is  discussed  with  an  ampli- 
tude, clearness  and  ability,  never  before  equalled  on  the 
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sanpe  field  of  jurisprudence.  The  student  and  practi- 
tioner will  seldom  have  occasion  to  refer  to  any  other 
elementary  treatise  for  the  general  principles  of  either 
Pleading  or  Practice. 

The  second  English  edition  has  many  advantages  over 
the  first.  Mr.  Headlam,  the  editor  of  the  second  edition, 
as  will  appear  by  his  Preface,  and  by  an  examination 
of  the  work,  has  added  several  entirely  new  chapters  of 
great  value,  for  the  purpose  of  completing  the  work  in 
conformity  with  the  original  plan  of  Mr.  Daniell.  He 
has  also  referred  to  and  stated  the  later  cases  on  the 
subject  of  Practice.  Mr.  Headlam  has  likewise  made 
several  important  alterations  in  some  of  the  chapters  of 
the  original  work.  Wherever,  by  so  doing,  he  has 
omitted  any  portion  of  the  original  work,  the  American 
editor  has  been  careful  to  restore  so  much  of  the  por- 
tions omitted  as  might  be  of  service  here ;  and  thus, 
while  much  is  gained,  nothing  is  lost  to  the  American 
Practitioner  by  these  alterations. 

The  American  editor  has  carefully  cited  and  stated 
such  cases  decided  in  this  country  as  were  found  illus- 
trative of  the  principles  of  Pleading  and  Practice  in 
Chancery,  and  has  endeavored  thereby,  as  far  as  he 
has  been  able,  to  give  the  work  a  thoroughly  American 
character.  He  has  also  added  to  the  work  three  chap- 
ters on  important  subjects,  which  were  not  discussed  in 
the  English  edition,  and  will  be  found  in  no  other  edi- 
tion,— one  on  Bills  of  Review ;  another  on  Cross-Bills ; 
and  the  third  on  Bills  of  Interpleader ; —  the  last  two  of 
which  are  original. 

The  Rules  of  Practice  for  the  Courts  of  Equity  of  the 
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United  States,  promulgated  by  the  Supreme  Court  of 
the  United  States,  January  Term,  1842,  have  been  re- 
ferred to  and  stated,  as  far  as  it  was  found  practicable, 
and  reference  has  been  made  to  the  Rules  of  Practice 
in  some  of  the  States ;  but  the  work  could  not  of  course 
either  conveniently  or  usefully  be  made  to  embrace  all 
the  rules  of  local  practice,  or  the  statutory  regulations 
of  each  State. 

The  American  editor  has  very  much  enlarged  the 
Index,  both  by  more  copious  reference  to  the  English 
texts  and  by  reference  to  his  own  notes  and  the  sub- 
jects discussed  in  them.  The  paging  has  been  revised, 
and  the  references  are  believed  to  be  entirely  correct. 

The  work  of  Mr.  Dan  jell,  with  Mr.  Hsadlam's 
additions,  could  not  fail  to  be  extremely  useful  to  the 
American  student  and  practitioner,  even  in  its  English 
dress ;  and  it  is  hoped  that  the  notes  and  additions  of 
the  American  editor  will  in  some  measure  increase  its 
value  as  a  book  of  Practice  in  this  country. 

With  these  observations,  the  work  is  submitted  to 
the  Profession* 

J.  C.  PERKINS. 

BoiTON, 

September  16, 1846. 
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Whatever  apology  may  be  due  to  the  Profession  for 
the  manner  in  which  the  work  has  been  executed,  the 
Author  does  not  conceive  that  he  is  called  upon  to  offer 
any  for  the  publication  of  a  new  Treatise  on  the  Prac- 
tice of  tlje  Court  of  Chancery.  The  want  of  such  a 
Treatise,  on  a  more  extended  scale  than  those  hitherto 
published,  has  long  been  acknowledged ;  and  the  writer 
feels,  that  in  undertaking  one,  he  is  only  complying 
with  the  wishes  of  the  Profession.  Whether  the  ensu- 
ing pages  will  supply  the  want  which  has  been  felt,  is 
not  for  him  to  say ;  indeed,  when  he  compares  what  he 
has  accomplished  with  the  previous  notions  which  he' 
had  formed  in  his  own  mind  as  to  the  requisites  of  a 
good  book  of  practice,  it  is  with  unfeigned  diffidence 
that  he  commits  his  work  to  the  Public.  He  trusts, 
however,  that  if  he  has  not  performed  all  that  he  aimed 
at,  his  endeavors  to  throw  light  upon  this  complicated 
subject  will  not  have  proved  entirely  ineffectual. 

The  object  which  the  Author  has  had  in  view  has 
been  to  lay  before  the  reader,  not  merely  the  abstract 
rules  of  practice,  collected  from  the  text-books  and 
marginal  notes  of  reports,  but  to  show,  as  far  as  could 
be  done,  the  principles  upon  which  the  various  rules 
have  been  framed,  and  to  point  out  how  far  those  prin- 
ciples have  been  followed  up  in  the  decisions  to  be 
found  in  the  reported  cases.  He  has  also  endeavored 
to  bring  under  the  eye  of  the  practitioner  the  several 
alterations  and  modifications  which  have  been  made,  in 
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the  course  of  proceeding,  by  the  numerous  Statutes  and 
Orders  of  Court  which  have,  of  late  years,  been  framed, 
and  to  show  how  far  those  alterations  and  modifications 
are  consistent  with  the  ancient  practice  and  the  princi- 
ples by  which  it  was  governed.  In  doing  this,  he  has 
drawn  largely  from  the  excellent  work  of  Lord  Chief 
Baron  Gilbert,  and  from  the  older  text- books  and  the 
modern  editions  of  them,  as  well  as  from  several  of  the 
more  recent  publications.  In  referring  to  text-books  for 
information,  he  has  been  careful  to  avoid  citing  them  in 
any  case  where  the  authorities  upon  which  they  pro- 
ceeded were  accessible,  without  a  careful  inspection 
and  collation  of  such  authorities ;  and  he  can  venture  to 
assure  the  Profession  that  there  are  few,  if  any,  of  the 
numerous  cases  cited  and  referred  to  in  the  following 
Treatise  which  have  not  been  carefully  examined  by 
himself;  and  that  he  has  also,  in  every  instance  in 
which  there  has  appeared  any  doubt  as  to  the  correct- 
ness of  the  report,  made  it  a  rule  to  refer  to  the  state- 
ment of  the  case  in  the  Registrar's  book.  In  discus- 
sing the  modern  alterations  which  have  taken  place 
under  the  new  Orders  and  Statutes,  he  has  not  always 
had  the  advantage  of  reported  cases  for  his  guidance  : 
he  has,  however,  derived  considerable  assistance  from 
the  Report  of  the  Commissioners,  appointed  in  the  year 
1824,  to  inquire  into  the  Practice  of  the  High  Court  of 
Chancery,  and  of  the  explanatory  paper  annexed  to 
that  document.  He  has  also  derived  much  useful  in- 
formation from  the  notes  and  explanations  in  Mr.  Jem- 
mett's  edition  of  Sir  Edward  Sugden's  Acts.  The 
same  sources,  however,  have  not  supplied  information 
as  to  all  the  recent  Statutes  and  Orders  ;  and  in  such 
cases  he  has  had  no  alternative  but  to  state  the  altera- 
tion which  has  taken  place  without  comment,  or  to 
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offer  the  result  of  his  own  reasoning  and  conjectures 
upon  them. 

With  regard  to  the  "Practical  Observations  on  the 
Pleadings  in  the  Court,"  which  are  incorporated  in  the 
following  Treatise,  the  Author  owes  it  to  some  of  his 
friends,  for  whose  judgment  he  has  the  highest  respect, 
to  say,  that  it  is  contrary  to  their  opinions  that  he  has 
ventured  to  introduce  them.  It  must,  however,  be  ad- 
mitted, that  it  is  extremely  difficult  in  a  work  of  this 
nature  to  separate  pleading  from  practice :  many  points 
in  each  are  so  intimately  connected  with  or  arise  out  of 
the  other,  that  it  is  scarcely  possible  to  show  the  pre- 
cise line  of  demarcation ;  besides  winch,  the  writer  has 
himself,  in  the  course  of  practice,  so  frequently  felt  the 
want  of  some  book  which  should  give  liim  information 
as  to  many  of  the  practical  points  connected  with  plead- 
ing, which  every  Chancery  pleader  is  supposed  to  have 
learnt  in  the  Draftsman's  office  where  he  has  acquired* 
his  rudiments,  and  which  for  that  reason  are  never 
mentioned  in  any  of  the  books  of  practice  or  publica- 
tions upon  pleading,  that  he  cannot  but  expect  that  the 
incorporation  in  the  following  Treatise  of  such  obser- 
vations upon  those  points  as  his  own  limited  experience 
and  the  communications  of  his  friends  have  enabled 
him  to  collect,  will  be  as  acceptable  to  the  Profession 
in  general,  and  to  the  junior  branches  of  it  in  particular, 
as  it  would  have  been  to  himself.  The  same  expec- 
tation has  induced  him  to  make  an  attempt  to  reduce 
into  some  order  the  various  points  and  decisions  which 
occur  upon  the  intricate  subject  of  "  Parties." 

The  general  plan  adopted  in  the  following  pages  has 
been  (after  pointing  out  the  persons  by  and  against 
whom  a  suit  in  Chancery  may  or  may  not  be  instituted, 
with  the  peculiarities  in  point  of  practice  attached  to 
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each  description  of  party  litigant,  and  showing  who  the 
parties  are  that  must  necessarily  be  brought  before  the 
Court  in  each  case,)  to  trace  a  suit  in  equity  from  its 
commencement  to  its  termination,  detailing  all  the 
practical  points,  whether  relating  to  pleading  or  to  prac- 
tice, which  may  arise  in  every  stage  of  the  proceeding. 
In  doing  this  he  has  endeavored  to  discuss  fully  every 
point  as  it  occurs,  so  that  each  chapter,  and  each  sec- 
tion of  every  chapter,  may  set  before  the  reader  the 
whole  law  upon  the  subject  of  which  it  treats.  By  this 
means  he  has  avoided  the  necessity  of  making,  perpet- 
ually, "  prospective  references,"  which  frequently  oc- 
casion confusion,  and  are  always  inconvenient  to  the 
reader.  The  course  thus  pursued  may  sometimes  have 
led  to  repetitions ;  but  it  is  hoped  that  the  instances  in 
which  it  has  done  so  will  not  be  found  very  numerous. 
There  only  remains  to  the  writer  the  agreeable  task 
of  returning  his  sincere  thanks  to  his  professional 
friends  for  the  assistance  which  he  has  received  from 
them  in  the  course  of  his  work.  He  has  also  to  ex- 
press his  gratitude  to  the  Officers  of  the  Court,  to  whom 
he  has  had  occasion  to  apply  for  information  upon  points 
arising  within  their  respective  departments,  for  the 
readiness  with  which  such  information  has  been  com- 
municated. In  the  Registrar's  office,  particularly,  he 
has  met  with  attentions,  which  he  is  most  happy  to  ac- 
knowledge ;  and  he  feels  that  he  is  adding  much  to  the 
value  of  his  work  when  he  states  that  he  is  indebted 
to  the  kindness  of  Mr.  Colville  for  much  useful  and  val- 
nable  information. 

EDMUND  ROBERT  DANIELL. 

Lincoln's  Inif,       ? 
March  6, 1837.   J 
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Upon  offering  to  the  Profession  this  Edition  of  Mr. 
Dani ell's  Treatise  on  Chancery  Practice,  I  am  desirous 
of  stating  the  reason  why  more  extensive  alterations 
have  been  made  in  the  text,  than  are  usual  when  the 
Second  Edition  of  a  standard  work  is  prepared  by  one, 
who  took  no  part  in  the  original  publication. 

I  am  well  aware,  that  the  greater  portion  of  the 
First  Edition  has  been  constantly  used  by  many  mem- 
bers of  the  Profession ;  and  that  it  has  so  fully  stood 
the  test  of  experience,  as  to  have  created  general  con- 
fidence in  the  soundness  and  accuracy  of  its  contents. 
It  would,  therefore,  have  been  more  satisfactory  to  me 
could  the  responsibility  of  materially  altering  the  orig- 
inal text  have  been  avoided,  as  the  benefit  of  that 
character  which  Mr.  Daniell's  Work  had  gradually 
acquired  would  thus  have  been  retained  for  this  Edi- 
tion. A  little  consideration,  however,  will  show  that 
such  an  attempt  could  not  have  succeeded. 

During  the  time  which  has  elapsed  since  the  pub- 
lication of  the  First  Edition,  more  extensive  changes 
have  taken  place  in  the  practice  of  Chancery,  than  in 
any  other  period  of  similar  duration  in  the  annals  of 
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the  Court.    Not  only  have  numerous  and  most  im- 
portant Orders  been  issued,  but  the  increase  in  the 
number  of  the  Courts  of  Equity,  and  the  great  atten- 
tion now  bestowed  on  reporting  their  decisions,  have  , 
multiplied  the  sources  from  which  conclusions  of  Law, 
and  rules  of  Practice  are  ordinarily  deduced.     These  . 
circumstances  compelled  the    introduction    of   much  , 
new  matter,  and  if,  in  addition  thereto,  the  whole  con- 
tents of  the  former  Work  had    been    retained,  this 
Edition  might,  indeed,  have  exhibited  a  history  of  the 
progress  of  Chancery  Practice,  but  its  size  would  have 
prevented  its  being  useful  as  a  book  of  daily  reference. 

I  have,  therefore,  throughout,  made  it  my  object  so 
to  remodel  the  text,  as  to  render  it  as  nearly  as  pos- 
sible what  I  conceive  it  would  have  been,  had  Mr. 
Daniell  now  published  it  for  the  first  time. 

In  pursuance  of  this  object,  when  a  more  important 
case  than  that  quoted  in  the  First  Edition  has  since 
occurred,  I  have  substituted  in  the  text,  the  recent,  for 
the  older  authority.  In  some  few  instances,  also, 
where  it  appeared  that  a  subject  was  treated  of  at 
greater  length  than  was  due  to  its  importance,  the 
facts  of  some  of  the  cases  have  been  left  out  in  the 
text;  but  whenever  this  has  been  done,  a  reference  has 
been  made  by  Note  to  the  cases  so  omitted. 

In  consequence  of  the  changes  produced  by  the 
recent  General  Orders,  Chapters  VIL,  VIII.,  IX., 
XVII.,  and  XIX.,  of  the  Original  Work,  have  been 
almost  entirely  rejected,  and  new  Chapters  have  been 
substituted  in  their  place.    Moreover,  the  arrangement  i 
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of  the  First  Edition  has  been  slightly  varied  by  the 
collection,  under  the  head  of  Process,  of  all  that  is 
applicable  upon  the  point  to  defendants  of  different 
descriptions. 

With  respect  to  the  important  Orders  of  May  last, 
no  slight  difficulty  arose  from  the  fact,  that  they  had 
not  come  into  operation  at  the  time  when  the  greater 
portion  of  this  work  was  published,  and  consequently 
the  text  was  prepared,  and  an  interpretation  put  upon 
them,  without  the  aid  of  any  judicial  decisions.  The 
plan  adopted  has  been  not  to  publish  them  con- 
tinuously in  a  supplement,  but  to  introduce  them 
wherever  the  subjects  they  relate  to  are  discussed, 
together  with  an  explanation  of  the  manner  in  which 
they  affect  the  previous  practice  of  the  Court.  I 
have  now  prefixed  a  notice  of  the  cases  which  have 
subsequently  occurred,  and  directions  how  they  may 
be  inserted  in  the  text,  so  as  to  bring  down  the 
authorities  throughout  both  volumes  to  the  present 
time.  It  may  be  as  well  to  mention,  that  whenever 
any  Order  has  been  amended  by  a  subsequent  Order, 
it  is  quoted  as  if  it  had  originally  issued  in  its 
amended  form. 

When  Mr.  Danjell,  for  the  reasons  stated  on  the 
occasion  of  his  last  publication,  determined  not  to 
carry  into  effect  his  original  plans  for  the  completion 
of  his  work,  the  duty  devolved  upon  me,  of  supplying 
what  was  deemed  requisite  to  make  the  Treatise  such 
as  the  Profession  had  been  led  to  anticipate.    With 
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this  view,  in  addition  to  some  minor  points  incidentally 
treated  in  the  progress  of  the  work,  I  have  written 
separate  additional  Chapters  under  the  following 
heads:  Chapter  xxxiii.  on  Writs  and  Orders  in  the 
Nature  of  Injunctions ;  Chapter  xxxvii.  on  The  Pay- 
ment of  Money  or  Transfer  of  Stock  out  of  Court ; 
Chapter  xxxviii.  on  The  Production  of  Documents; 
Chapter  xxxix.  on  Petitions  for  the  Appointment  of 
Guardians  and  orders  of  Maintenance ;  and  Chapter 
xl.  on  The  Statutory  Jurisdiction  of  the  Court. 

I  am  aware  that  there  are  other  subjects  which 
might  have  been  included  in  the  wide  range  of 
Chancery  Practice;  but  it  was  desirable,  for  many 
reasons,  that  the  work  should  be  published  without 
any  long  delay,  and  I  have  the  satisfaction  of  knowing 
that  what  it  now  contains  includes  all  that  Mr.  Daniell 
himself  considered  necessary  for  its  completion.  The 
last  Chapter  on  the  Statutory  Jurisdiction  relates  to 
a  subject  of  daily  increasing  importance.  There  has 
not  been,  so  for  as  I  am  aware,  any  other  attempt 
to  treat  of  it  in  a  connected  form.  And  the  fact 
that  the  jurisdiction  is  exercised  upon  petitions  usually 
unopposed,  has  prevented  the  practice  concerning  it 
being  fully  exhibited  by  reported  cases.  For  this, 
amongst  other  reasons,  the  information  I  have  received 
from  the  Registrar's  Office  has  been  peculiarly  valuable, 
and  I  cannot  in  too  strong  terms  express  my  sense 
of  the  courtesy  and  readiness  to  communicate  infor- 
mation which  I  have  experienced  from  the  gentlemen  in 
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that  office.  With  Mr.  Colville  and  Mr.  Rogers,  I  have 
been  in  constant  communication;  and  it  is  a  great 
pleasure  to  me  to  have  this  opportunity  of  publicly 
stating  how  much  I  appreciate  their  kindness  and 
assistance.  .  In  conclusion,  I  have  to  apologize  for 
not  having  been  able  to  finish  the  work  in  the 
month  of  January,  the  time '  mentioned  in  the  former 
publication.  The  delay  has  been  caused  partly  by 
circumstances  over  which  I  had  no  control,  and  partly 
by  my  having  been  induced  to  make  more  extensive 
additions  than  I  then  contemplated. 

T.  E.  HEADLAM. 

IBtk  of  March,  1846. 
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Section  II.    In  what  manner  granted,  1937. 

On  what  affidavits,  1938. 
Form  of  the  writ,  1941. 
For  what  sum  marked,  1942. 

Section  III.    In  what  manner  executed,  1943. 
Duty  of  Sheriff,  1944. 

Section  IV.    In  what  manner  discharged,  1945. 

CHAPTER   XXXVIII. 
OF  RECEIVERS. 

Section  I.    In  what  Cases  appointed,  1949. 

In  claims  arising  out  of  equitable  interests,  1950. 
In  the  case  of  mortgagees,  1951. 
Against  the  legal  estate,  1955. 
In  the  case  of  executors,  1956. 
Trustees,  1959. 
Pending  a  litigation  in  another  Court,  1962, 

An  appeal  to  the  Privy  Council,  1964. 
In  the  case  of  partnership,  1965. 
Of  what  things  a  Receiver  may  be  appointed,  1970. 

Section  II.    Who  may  he  a  Receiver,  1971. 
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Section  III.    appointment  of  Receivers,  1973. 
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Proceedings  upon  order,  1978. 
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Section  V.    Powers,  Duties,  and  Liabilities  of  Receivers,  1987. 

Powers  to  set,  let,  and  manage,  1988. 

Suits  by  Receiver,  1991. 

In  what  cases  charged  with  losses,  ib. 

interest,  1993. 

Section  VI.     Of  Receivers'  Accounts,  1996. 
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Section  VII.    Discharge  of  Receivers,  2002. 
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Extent  of  liabilities,  2005. 

Section  IX.    Managers  and  Consignees,  2006. 

CHAPTER    XXXIX. 

PAYMENT  OF  MONEY   AND  TRANSFER  OF   STOCK    INTO 

COURT. 

Section  I.    In  what  Cases  directed,  2010. 

In  the  case  of  executors,  2011. 
By  trustees,  2012 
By  purchasers,  2015. 
In  the  case  of  partnerships,  2018. 

Section  II.    Applications  for,  2020. 

By  whom  to  be  made,  2021. 

After  answer,  2022. 

After  decree,  202a 

Manner  of  paying  money  into  Court,  2025. 

Investment,  2027. 

Payment,  how  enforced,  2028. 
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CHAPTER   XL. 

PAYMENT   OF  MONEY  OR  TRANSFER   OF   8TOCK  OUT   OF 

COURT. 

On  decree,  when  ordered,  2030. 
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After  abatement,  2034. 
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Manner  of  payment,  2036. 
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CHAPTER   XLI. 
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Section  L     Of  Production  by  ffce  Defendant. 

General  principles  concerning  jurisdiction,  2038. 
Modern  practice,  2039. 
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Effect  of  a  reference  to  document  for  greater  certainty,  2056. 
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Form  of  the  order  for  production,  2064, 2067. 

At  what  place,  2065. 
Practice  concerning  affidavits,  2066. 
Liberty  to  seal  up  irrelevant  matter,  ib. 
With  whom  documents  deposited,  2068. 

Section  II.     Of  Production  by  the  Plaintiff,  2069. 

In  what  cases  ordered,  2070. 

Order  for  preliminary  inquiries,  2074. 
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In  the  case  of  Friendly  Societies,  2114. 

Appointment  of  new  trustees,  2115. 

Manner  of  proceeding  under  the  Act,  1216. 
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Form  of  report,  2117. 
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To  whom  payment  out  directed,  ib. 
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LIST  OF  GENERAL  ORDERS 

OF  THE  HIGH  COURT  OF  CHANCERY 

SINCE  THE  COMMENCEMENT  OF  THE  YEAR  1828. 


3rd  April,  1828. 

L  H.  HI  IV.  V.  VI.  Discharged,  May,  1845. 

VH.  When  exceptions  to  be  specified,  893. 

Vm.  Discharged,  May,  1845. 

DC  When  referred  answer  is  to  be  deemed  sufficient,  931. 

X.  Examination  after  third  insufficient  answer,  552,  895. 

XL  XIL  XHL  XIV.  XV.  XVL  X  VIL  XVIH.  XIX  XX.  Discharged,  May, 

1845. 
XXL  Order  nisi  to  confirm  report,  1454, 1488. 
XXIL  Discharged,  May,  1845. 
XXm.  Order  nisi  to  dissolve  injunction,  1788, 1822. 

XXIV.  Resuming  process  of  contempt,  560. 

XXV.  Witnesses,  production  of,  1060. 

XXVL  Power  of  examiner  to  cross-examine,  106*5. 

XXVIL  Costs  of  separate  defence  of  defendants  appearing  by  the  same 

solicitor,  840. 
XXVIIL  Costs  of  insufficient  answer,  900. 

XXIX.  Costs  of  amendment  when  plaintiff  pays  the  costs  of  the  suit,  47L 

XXX.  Costs  of  amendment  when  defendant  pays  the  costs  of  the  suit,  ib* 
XXXL  Discharged,  May,  1845, 671,  796. 

XXXQ.  Costs  on  overruling  demurrers  or  pleas,  &c,  676. 
XXXIH.  Costs  of  two  counsel  selected  from  the  outer  bar. 

XXXIV.  Costs  occasioned  by  striking  out  cause,  1181. 

XXXV.  Costs  of  the  day,  ib. 

XXXVI.  Costs,  liability  of  solicitors  for  neglect  to  attend  hearing,  1183*. 

XXXVII.  XXXVIH.  Discharged,  May,  1845. 
XXXDL  Abatement  after  cause  set  down,  1701. 
XL  Security  for  costs,  40. 

XLL  Exceptions,  deposit,  905. 
XHL  Appeal,  deposit,  1625. 

XTJTT.    Record  and  Writ  Clerk  to  furnish  certificate  of  the  proceedings 
in  the  cause. 
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3rd  April,  1828  —  continued. 

XLIV.  Persons  not  parties,  service,  514, 1488. 

XLV.  Clerical  errors  in  decrees,  correction  of,  1234. 

XL VI.  Application  to  stay  proceedings,  pending  an  appeal,  1614. 

XLVII.  Application  for  a  new  trial,  1314. 

XLVni.  Application  of  party  interested  on  neglect  of  plaintiff  to  expedite 

the  prosecution  of  a  decree,  1348. 
XLIX.  Master  to  keep  a  register  of  the  proceedings  in  a  cause. 
L.  Master  to  appoint  time  to  consider  decree,  1350. 
LI.  Mode  of  executing  decree,  Master,  1350,  1357. 
LIL  Master  to  fix  a  time  within  which  any  proceeding  before  him  is  to  be 

taken. 
LJII.  Master  may  proceed  ex  parte,  1354. 
LIV.  Review  of  ex  parte  proceedings,  1355. 
LV.  Costs  for  non-attendance,  ib. 
LVI.  Application  to  change  prosecution  of  decree,  1348. 
LVII   The  Master  to  certify  proceedings  in  his  office,  1349. 
LVIII.  Master  may  proceed  at  diem  in  diem,  1354. 
LIX.  Warrants  before  Master,  peremptory,  888,  1353. 
LX.  Production,  &c,  of  papers,  &c,  Master's  office,  1360. 
LXI.  Accounts,  debtor  and  creditor,  1419. 

LXII.  Accounts  when  settled,  to  be  entered  in  Master's  office,  1419, 1481. 
LXIII.  Receiver's  accounts,  1993. 
LXIV.  Receiver  to  manage,  &c,  1990. 

LXV.  Affidavits  read  in  the  cause  may  be  read  before  the  Master,  1381. 
LXVT.  Of  reading  affidavits  in  reply  before  the  Master,  1383. 
LXVII.  No  further  evidence  after  warrant  to  prepare,  1383, 1477. 
LXVIII.  No  warrant  to  review  proceedings  in  the  Master's  office,  except 

by  permission  of  Master. 
LXIx.  Viva  voce  examination,  Master's  office,  1387. 
LXX.  Separate  reports,  1475. 
LXXI.  Power  of  Master  to  certify  as  to  assets,  1476. 
LXXII.  Examination  of  claimants,  Master,  1379,  1387. 
LXXIII.  Scandal  or  impertinence  in  proceedings  before  Master,  1375. 
LXXIV.  Master  in  deciding  upon  sufficiency  to  consider  materiality,  825, 

888,137a 
LXXV.  Master  may  direct  sale  in  the  country,  1448. 
LXX VI.  Settlement  of  conveyances  and  taxation  of  costs,  1445, 1588. 
LXXVII.  Power  of  Master  to  direct  appearance  by  different  solicitors, 

1358. 
LXXVIII.  LXXIX.  LXXX.  LXXXI.  When  the  application  of  the  Orders 

commenced. 
LXXXII.  Subpoma  to  hear  judgment  when  returnable,  1167. 

28th  August,  1828. 

Bank  authorized  to  exchange  exchequer  bills  without  order  from  the  Ac- 
countant-general, 2037. 

21st  December,  1833. 

I.  Discharged,  May,  1845. 

II.  Form  mrrradpe  for  subpomu,  497. 
m.  Form  or  subpoma,  ib. 

IV.  Service  of  wbpamas,  499, 1056. 
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21st  December,  1833  —  continued. 

V.  Costs  of  fufoxsfuu,  497, 1056, 117a 

VL  Subpana  duces  tecum,  1056. 

VIL  VIIL  Discharged,  May,  1845. 

DC.  Mode  of  suing  out  dtdxmus  to  take  answer,  857. 

X.  Discharged,  May,  1845;  181& 

XL  Order  for  common  injunction. 

XII.  Xm.  XIV.  Discharged,  May,  1845. 

XV.  XVL  XVIL  Master  in  rotation,  how  ascertained,  1345. 

XVm.  Discharged,  May,  1845. 

XIX.  Costs  of  exceptions,  Master's  certificate,  889. 

XX.  Withdrawal  of  replication,  475. 

XXI.  XXII.  Discharged,  May,  1845. 

XXIIL  Costs  of  special  applications  to  the  Master,  471, 1597. 

XXIV.  Form  in  which  Master  enters  special  applications,  474. 

XXV.  Vacation,  special  applications  may  be  made  to  vacation  Master,  ib. 

XXVI.  Discharged,  May,  1845. 

XXVII.  Duty  of  Registrars,  form  in  which  they  are  to  draw  Orders,  1212, 
1806. 

XXVIII.  Form  of  Orders  for  paying  money  in  or  out  of  Court,  2027. 

XXIX.  Manner  in  which  Orders  of  course  at  the  Rolls  made  and  drawn 
up,  1803. 

XXX.  Master  of  Reports  and  Entries  Office,  997. 
XXXL  Form  of  office  copies,  591, 1139. 
XXXIL  Form  of  the  last  interrogatory,  1051. 
XXXin.  Power  of  Masters  extraordinary,  1770. 
XXXIV.  XXXV.  XXXVI.  Discharged,  May,  1845. 

5th  Mat,  1837. 

I.  Bills  and  informations,  how  marked,  453. 

II.  III.  Certificate  of  Record  and  Writ  Clerk,  1166. 

IV.  No  cause  to  be  set  down  for  bearing,  unless  marked,  ib. 

V.  Petitions  to  set  down  plea,  &c.  or  demurrers  to  be  marked,  665. 
VL  What  causes  to  be  set  down  before  Lord  Chancellor,  1511. 

VIL  VIII.  IX.  What  applications  to  be  made  to  the  Lord  Chancellor, 

1166, 1783. 
X  XL  What  causes  to  be  heard  before  Master  of  the  Rolls,  1249, 453. 
XflL  What  interlocutory  application  to  be  made  to  the  Master  of  the  Rolls, 

1783. 
XHL  By  whom  orders  of  course  to  be  made,  1784. 

XIV.  Exceptions  to  Master's  report,  &c.  before  whom  to  be  heard,  ib. 

XV.  Applications  during  the  vacation,  1785. 
XVL  Summary  applications,  2095. 

12th  Mat,  1838. 
Notice  of  amendment  of  bill,  470. 

March,  1839. 

Receiver,  power  of,  with  respect  to  Tithe  Commutation,  1989. 

I.  IL  Discharged,  9th  Mat,  1839. 

IIL  Time  for  common  injunction,  in  default  of  answer,  1814. 
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9th  Mat,  1839— continued. 

TV.  Foreclosure  suits  may  be  advanced,  1177. 

V.  Preliminary  inquiries,  2074. 

VI.  Irregular  orders  of  course,  discharge  of,  1785. 

10th  Mat,  1839. 

I.  II.  III.  IV.  V.  VI.  Orders  concerning  writs  of  fieri  facias  and  degit, 
1245,  ttstq. 

3rd  April,  1841. 

Concerning  Stop  Orders,  1922. 

26th  August,  1841. 

I.  n.  III.  IV.  V.  Suspended,  April,  1842 ;  Discharged,  May,  1845. 

VI.  Writ  of  attachment  with  proclamation  of  rebellion  abolished,  1253. 

VII.  No  messenger  or  sergeant-at-arms  to  compel  appearance,  530,  596. 

VIII.  Discharged,  May,  1845. 

IX.  Sequestration  upon  return  of  rum  est  inventus,  523, 543. 

X.  Writ  of  execution  to  enforce  decree  abolished,  1250. 

XI.  Proceedings  upon  disobedience  to  a  decree,  1252. 

XII.  Decree  to  state  the  time  for  performance  of  acts,  1251. 
XIIL  Writ  of  assistance,  1281. 

XIV.  Discharged,  May,  1845. 

XV.  Obedience  of  persons  not  parties,  how  enforced,  1277. 

XVI.  Defendant  not  bound  to  answer,  unless  specially  interrogated,  432, 
820. 

XVII.  Interrogatories,  numbering,  &c.  407,  431. 

XVIII.  Note  at  foot  of  bill,  407. 

XIX.  Interrogating  part,  form,  430,  820. 

XX.  XXI.  XXII.  Discharged,  May,  1845. 
XXHI.  Formal  parties,  240.  407, 489. 

XXIV.  Service,  copy  of  bill,  memorandum,  490. 

XXV.  Formal  defendant,  non-appearance,  489,  493. 

££XJ*  ^XV11*  XXVIII.  Proceedings  against  formal  defendants,  ib. 

XXIX.  Costs  of  formal  parties,  491. 

XXX.  Devisees  in  trust,  parties,  271, 304. 

XXXI.  Heir  at  law,  when  not  necessary  party,  281, 308. 
SS£5;  ?KS!£  Jointly  and  severally  liable,  294,  317. 
XXXIII.  XXXrf.  XXXV,  Discharged,  May,  1845. 
££vXJ;  ™  a  or  demurrer»  covering  too  little,  605,  781. 
OVvttSv  Plea  or  demurrer  overruled  by  answer,  651,  781. 
v£vv3  «  Answer>  discovery,  protection  from,  651,  826. 
AAXLX.  Setting  down  cause,  objection,  want  of  parties,  337. 
XL.  Proceedings,  absent  parties,  338. 

XLI.  Costs,  cross-bill  of  discovery,  1599. 
XLII.  Cross-bill  of  discovery,  answer,  979. 
SH5'  S3**^*  proving  by  affidavit,  1025. 
XUV.  Decree  by  default,  1209. 
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96th  August,  1841  —  continued. 

XLV.  Decree  for  account,  &c,  inquiries  in,  1400. 
XLVL  Interest,  debts  not  carrying  interest,  1439. 
XLVIL  Creditor's  costs,  debts,  1411. 
XLVHL  Master's  reports,  recitals  in,  1478. 
XLIX.  Bills  of  revivor,  recitals  in,  1676. 
L.  Petition  of  rehearing,  recitals  in,  1622. 
LI.  Time  when  Orders  came  into  operation. 

11th  November,  1841. 

Ln.111.  IV.  Before  which  of  the  Vice-Chancellors  causes  to  be  heard, 

454,H6a 
V.  Before  which  Vice-chancellor  interlocutory  applications  to  be  heard, 

1786. 
VL  How  notices  of  motion  and  petitions  not  in  any  Court  to  be  marked,  ib 
VII.  Registrars  to  keep  lists  of  causes,  1170. 

17th  November,  1841. 
L  IL  IIL  IV.  V.  VL  VII.  Distringas  on  stock,  1919, 1990. 

11th  April,  1842. 

L  IL  Discharged,  May,  1845. 

m.  Defendant  served  with  submenu  who  has  not  appeared,  may  be  served 
with  notices  of  motion,  1794. 

IV.  V.  Discharged,  May,  1845. 

August,  1842. 
Any  of  the  Viee-Chancellors  enabled  to  act  in  vacation,  1787. 

26th  October,  1842. 

L  II.  Clerk  of  Inrolments. 

IIL  IV.  Duties  of  Clerks  of  Records  and  Writs,  454. 

V.  Exceptions  for  scandal,  &a  to  be  filed,  883. 
VL  Security  for  costs,  40. 

VIL  Clerks  of  Records  and  Writs  may  administer  oaths,  853. 

Vm.  Clerk  of  Records  and  Writs,  attendance  with  records,  1017. 

IX.  X.  XL  Xn.  XIH.  XIV.  XV.  Duties  of  Taxing  Masters,  1587. 

XVI.  Solicitor's  duties,  532, 965. 

XVIL  Solicitors  to  state  their  address,  512. 

XVm.  Change  of  solicitor,  512. 

XIX  Service  on  Solicitor,  513. 

XX  Address  of  parties  proceeding  in  person,  497, 513. 

XXI.  Service  on  parties  proceeding  in  person,  513. 

XXII.  Service  to  be  before  8  p.  x.  514. 

XXITL  XXTV.  Notice,  appearance,  filing  answer,  591, 6G4. 

XXV.  Solicitor's  liability  upon  signing  petitions  for  rehearing,  1605. 

XXVI.  Examination  of  witnesses,  notice,  1056. 

XXVII.  Guardian  ad  litem,  infant,  866. 
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26th  October,  1842  —  continued.  j 

XXVUL  Guardian,  ad  litem,  solicitor,  534. 
XXIX.  Clerk  of  affidavits,  oaths. 

I 
17th  March,  1843. 

I.  Inrolments  and  decrees,  statements,  1226.  j 

II.  Inrolments  and  decrees,  certificate,  ib.  ! 

8th  Mat,  1845.  | 

Vm.  Vacations  when  to  be  observed,  472. 

XI.  XII.  XHI.  XIV.  Computation  of  time,  404.  i 

XV.  Time  for  giving  security  for  costs  not  reckoned  in  period  for  answer- 
ing, 850. 

XVI.  Times  allowed  in  procedure. 
Article  1.  Service  of  subpoena,  498. 

2.  Service  of  copy  of  a  bill,  490. 

3.  Time  for  appearance,  517. 

4  Time  when  plaintiff  may  enter  appearance  for  defendant,  ib. 

5.  Special  appearance  by  defendant  served  with  a  copy  of  the. 

6,  7.  8,  9.  Time  for  excepting  for  scandal  or  impertinence,  403.  ' 

10.  Time  for  demurring,  660. 

11.  Time  for  answering  to  avoid  an  injunction,  1812. 

12.  Time  for  answering  to  prevent  order  to  revive,  1707. 

13.  14,  15,  16.  Time  for  answering,  537,  849, 850. 

17,  18.  Time  for  setting  down  demurrer  for  argument,  665. 

19.  Time  for  setting  down  a  plea,  795. 

20,  21.  Time  for  obtaining  the  order  to  elect,  963. 

22,  23,  24,  25,  26,  27,  28,  29,  30.  Time  in  proceedings  upon 
exceptions  for  insufficiency,  883,  et  sea. 

31.  Time  when  answer  deemed  sufficient,  981. 

32,  33,  34,  35.  Time  for  amending  bill,  469,  472. 

36.  Injunction  after  amended  bill,  1813, 

37.  Time  for  filing  replication,  927, 931. 

38.  Time  for  answering  amended  bill,  911 

39.  40,  41.  Time  for  replication,  932, 969. 
43,  44.  Time  for  publication,  949. 

45.  Time  for  setting  down  cause,  1166. 

46.  Subpana  to  hear  judgment,  when  returnable,  1172. 

47.  Time  for  service  of  notices  of  motion,  1795, 1504. 

48.  Time  for  service  of  motion  to  appoint  guardian,  534. 
™tt  ™  ^  T1"16  for  service  of  motion  to  take  bill,  pro  con/too,  541. 

XVII.  Exceptions  nunc  pro  tune,  884. 

XVm.  XDL  XX.  Jurisdiction  of  the  Master  to  enlarge  time.  889. 

XXI.  Power  of  the  Court  to  enlarge  time,  1170. 

XXII.  XXm.  Subpana  when  returnable,  496,  510. 
XXIV.  Forms  of  subpoena*,  497,  510,  511. 

to  hear  judgment 
for  costs,  1594. 
to  testify  viva  wot,  1099. 
duces  tecum,  1055. 
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XXV.  Collection  of  ntbpana,  1056, 117a 

XXVI.  Service  aftubpoma  to  answer  amended  bill,  488, 473. 

XXVII.  After  exceptions  allowed  for  insufficiency,  defendant  to  answer 
without  tubjxzna,  850,  892 

XXVIII.  Service  of  copy  of  bill  after  twelve  weeks,  490. 

XXIX.  XXX.  Entering  appearance  for  defendant,  590, 534. 

XXXI.  Entering  appearance  for  absconded  defendant,  510, 573. 

XXXII.  Entering  appearance  for  an  infant,  or  person  of  unsound  mind, 

XXXHL  XXXIV.  Entering  appearance  for  defendant  out  of  the  jurisdic- 
tion, 509,  535. 

XXXV.  Costs  where  plaintiff  enters  appearance  lor  defendant,  596. 

XXXVI.  Where  defendant  appears  after  appearance  entered  for  him,  ib. 

XXXVII.  Appearance  after  service  of  a  copy  of  the  bill,  493b 
XXXVHI.  XXXIX.  XL.  XLI.  XLII.  Concerning  scandal  and  imper- 
tinence, 405,  899, 1144. 

XLIII.  Commission  to  take  answer,  857. 

XLTV.  Demurrer  or  plea  need  not  be  entered,  798. 

XLV.  Costs  of  demurrer,  664, 671. 

XLVL  XLVIL  Consequences  of  not  setting  down  a  demurrer  for  argu- 
ment, 549. 

XLVUI.  Allowance  of  plea,  482, 794. 

XLDL  Where  plea  not  set  down  for  argument,  794. 

L.  Where  plaintiff  undertakes  to  reply  to  a  plea,  489, 796. 

LL  Election  to  proceed  at  Law  or  in  Equity,  963. 

UL  LIU  LTV.  LV.  LVI.  LVII.  LVIIL  Concerning  traversing  note, 
566. 

UX.  When  common  injunction  issues,  1811. 

LX.  Admission  without  prejudice  to  injunction,  469, 483, 487. 

LXL  When  order  to  revive  may  be  obtained,  1707. 

LXIL  Order  to  revive  after  appearance,  ib. 

LXin.  Motion  to  dismiss  on  abatement  by  death  of  sole  plaintiff,  954. 

LXIV.  LXV.  LXVI.  LXVn.  LXVDI.  LXIX.  LXX.  Concerning  the 
amendment  of  bill,  468,  d  seg. 

LXXL  Amended  bill,  no  answer  required,  911. 

LXXn.  Defendant  likely  to  abscond  without  answering,  538. 

LXXIII.  LXXI V.  Where  defendant  not  brought  up  within  due  time  after 
he  is  taken  into  custody,  538,  543. 

LXXV.  Where  defendant  a  pauper  is  brought  up  for  want  of  answer,  551. 

LXXVL  Order  to  take  bill,  pro  confe$to,  upon  execution  of  attachment, 
541. 

LXXVn.  When  defendant  to  be  deemed  to  have  absconded,  475. 

LXXVm.  Order,  pro  confe$m>%  when  absconding  defendant  has  himself 
appeared,  545. 

LXXIX.  Order,  mo  confts9o>  when  absconding  defendant  has  had  appear- 
ance entered  for  him,  546. 

LXXX.  Order,  pro  confe$*>,  where  defendant  in  custody,  ib. 

LXXXI.  No  decree,  pro  cofg/esfto,  without  preliminary  order,  570. 

LXXXIL  Decree,  pro  confesdo,  when  defendant  waives  objections  to  the 
order,  577. 

LXXXIII.  Decree,  pro  cor\fe$$o,  when  absolute  in  the  first  instance,  578. 
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LXXXIV.  What  may  be  ordered  on  the  decree,  pro  confcsso,  578. 

LXXXV.  Decree,  pro  confcsso,  to  be  passed  and  entered,  ib. 

LXXXVL  Service  of  decree  and  notice,  ib. 

LXXXV1I.  Time  for  service,  ib. 

LXXXVIII.  No  process  without  leave  of  Court,  ib. 

LXXXIX.  Rehearing,  on  what  terms,  579. 

XC.  When  decree  made  absolute,  580. 

XCL  Rehearing  when  decree  has  not  been  made  absolute,  ib. 

XCII.  Rights  and  liabilities  under  decree,  extend  to  representatives,  ib. 

XCUL  Joining  issue,  and  form  of  replication,  942, 949. 

XCIV.  Who  may  be  commissioners  to  examine  witnesses,  1073. 

XCV.  When  plaintiff  may  sue  out  commission,  1070. 

XCVI.  When  defendant  may  sue  out  commission,  ib. 

XCVII.  When  parties  agree,  Record  and  Writ  Clerk  to  issue  commis- 
sion, 1073. 

XCVUL  When  parties  do  not  agree,  Master  determines  commissioners,  ib. 

XCIX.  Master  determines  who  is  to  have  carriage  of  commission,  1074. 

C.  Practice  when  additional  commission  required,  ib. 

CI.  How  commission  sued  out,  1075. 

CII.  When  solicitor  neglects  to  sue  out  the  writ,  ib. 

CIIL  Form  of  commission,  ib. 

CIV.  Oath  to  be  taken  by  commissioners,  1073. 

CV.  Oath  to  be  taken  by  clerk,  ib. 

CVI.  Notices  to  witnesses,  1073. 

CVIL  All  depositions  in  the  first  person,  1084. 

C VIII.  Adjournment  of  commission,  ib. 

CIX.  Sealing  up  and  transmitting  depositions,  ib. 

CX.  Payment  of  Commissioners,  ib. 

CXI.  Publication  two  months  alter  replication,  949. 

CXII.  When  such  two  months  expire  in  vacation,  ib. 

CXHI.  Publication  when  time  is  enlarged  by  order,  ib. 

CX1V.  Dismissal  of  bill  for  want  of  prosecution,  931. 

CXV.  Dismissal  for  want  of  prosecution  after  amendment,  ib. 

CXVL  Dismissal  of  bill  after  publication,  951. 

CXVTL  Dismissal  upon  plaintiff's  own  application,  930. 

CXVTII.  Defendant  cannot  move  to  dismiss  until  after  time  for  amending 
expired,  93a 

CXIX.  Conditional  order,  effect  of  non-compliance  with  condition,  853. 

CXX.  CXXI.  Costs.  What  costs  to  be  allowed  between  party  and 
party,  1581. 

CXXII.  Power  of  the  Court  to  direct  costs  of  impertinence,  where  there 
has  been  no  reference,  407. 

CXXIIL  Power  to  direct  a  sum  in  gross  to  be  paid  in  lieu  of  taxed 
costs,  1519. 

CXXIV.  Power  in  the  Master  to  tax  without  reference,  ib. 

CXXV.  Costs  of  cross-bill  for  discovery,  1600. 

CXXVT.  Affidavits  to  be  in  the  first  person,  1775. 

CXXVII.  Copies,  when  to  be  ready,  ib. 

CXXVIII.  Solicitors  liable  for  costs  when  affidavits  not  in  third  person,  ib. 
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ABEL  v.  Nodes  1488 

Abell  v.  Heathcote  1496 

Screech  1411 

Abergavenny,  Lady,  v.  Aber- 

venny,  Lady  405 

Ld.,  9.  Powell  1089, 1150, 

1153 

Ld.,  v.  Thomas  1341 

Abraham  9.  Babb  1852, 1&56 

Newcombe  122 

Abrams  9.  Winshup  998 

Aekroyd  v.  Smithson  1576 

Aeland  v.  Braddick  1663 

Acraman  v.  Bristol  Dock  Comp.  1892 

Acton  9.  Mark  1830 

Adair  v.  New  River  Comp.  322,  323 

Shaw  1566 

Adam  «.  Bohnn  1104 

Adams  v,  Barry  642 

Claxton  1492, 1506 

Clifton  1561 

Colethnrst  38 

Dowding  1663 

Evans  1287 

Fisher         492,630,2047, 

2048,  2050,  2059 

Holberte  302 

Pierce  123 

Adsmson  v.  Blackstock  522 

Hall  955, 956 

Adderlv  v.  Smith  39 

Addey's  Charity,  ex  parte  the 

Trustees  of  2128 

Addis  v.  Campbell  2041, 2066 

Adney  v.  Flood  485 

African  Company  v.  Parish         630 

Agabez  9.  Hartwell  1632 

Agar  9.  Fairfax    93,209,1327,1330 

Gnrney  889, 1479 

The  Regent's  Canal 

Company   823,824,1294 

Aggas  v.  Pickerell  621 

Aguilar  9.  Agnilar  136 


Aickle's  Case 


1023 


Ainslie  r.  Medlicott  143, 194 

Aislabie  v.  Rice  1544 

Aked  9.  Aked  591 

Akera  9.  Chaney  1099 

Alam  r.  Joordan  983 

Alardes  v.  Campbel  801 

Albretcht  ».  Sossman  59,  603 

Alcock  v.  Bloper  2065 

Aldboroagh,  Lord,  9.  Burton        36 

Aldridge  v.  Westbrook  841, 1556 

Aldridge,  in  ra  2066 

Aldworth  v.  Robinson  1178 

Alexander  r.  Anderdon  2136,  2143 

Wellington,  Duke 

of  1628 

Allan  v.  Allan  363 

Allanson  v.  Moorsom  867 

Allen  r.  Aldridge  2141 

Allen  1495 

Bone  353 

Foster  1206 

Harding  1880 

Hilton  1879 

Houlden  316 

Macpherson  611, 759 

Aller  9.  Jones  594,  1891 

Allerton  v.  Knowel  124 

Allison  v.  Herring  2136 

Alpha  r.  Payman  913 

Alsager  9.  Johnson  633,  638 

Rowley  374 

Alsop  9.  Oxford,  Lord  1590, 1592 

Althorp,  ex  parte  2128 

Altree  9.  Hordern  956 

Ambrosio  9.  Francia  1161 

Ambory  9.  Jones  604 

Amhurst  9.  Kino;  832 

Amory  9.  Brodnch  964 

Amsinck  9.  Barklay  1928, 1931, 1939, 

1946 

Amvot,  ex  parte  1920 

Anderson,  in  re  2106 

9.  Cannter  297 

Darcey  503 

Dwyer  1439 

Lewis  502,505 
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Anderson  v.  Palmer  1800 

Andrew  v.  Andrew  1416 

Andrewes  v.  Walton  1222 

Andrews  v.  Beanchamp,  Lady  1304 

Brown  733, 1154 

Cradock  88, 144 

Emerson  1467 

Palmer  1113, 1121 

Partington  2090,2091 

Powys  1872 

Walton  1806 

Angel  v.  Smith  48, 1267, 1269, 1270, 

1949, 1951 

Westcombe  604 

Angell,  ex  parte  2090 

v.  Angell  1096 

Daris  1607-8 

Haddon  1396, 1401 

Angerstein  v.  Hunt  1909 

Annesley  v.  Anglesey,  Earl  of  1772, 

1774 

Ashnxvt  1473 

Rookes  18S8 

Anon.  Amb.  252  1062 

1  Atk.  89  1679 

1  Atk.  262  1481 

1  Atk.  489  1969 

1  Atk.  491  114, 1846 

1  Atk.  521  1932 

1  Atk.  570  42,  88, 144 

1  Atk.  573  1969, 1974 

2  Atk.  14  1539 
2  Atk.  15  1044 
2  Atk.  49  1628 
2  Atk.  113  1813 
2  Atk.  210  1926 

2  Atk.  507  527 

3  Atk.  17  450,611,772 
3  Atk.  70  763,784 
3  Atk.  235  908 
3  Atk.  277  174 
3  Atk.  350  1846 
3  Atk.  465  1697 
3  Atk.  511  1371 
3  Atk.  524  1381 
3  Atk.  530  674 
3  Atk.  567  564, 1908 
3  Atk.  633  1108 
3  Atk.  644  344 
3  Atk.  691  1702 
Baraardist.  280  794 
5  Bear.  92  1134,  1137 
Bro.  C.  C.  376  1926, 1932 

1  Ch.  Ca.  258  716 
lCh.Ca.267  1321 
2Ch.Ca.39  195 

2  Ch.  Ca.  161  775,  778 
2  Ch.  Ca.  163  1265 
2  Ch.  Ca.  164  380 
20  Dec.  1813  1300 
2  Dick.  776  38 
1  Eq.  Ca.  Ab.  11  1430 


Anon.  1  Eq.  Ca.  Ab.  75  378 

2  Eq.  Ca.  Ab.  66  193 

2  Eq.  Ca.  Ab.  166     274, 319 

in  the  Duchy,  2  Eq.  Ca. 

Ab.  594  307 

1  Freem.  127  220 

2  Freem.  22,  pi.  20  744 
2  Freem.  62  765 

2  J.  &>  W.  553  843 
1M.  &C.78  396,*. 
July,  1816  2016 
July,  1839  1788 
9  Jar.  612  2141 
1  Mad.  252  402 
1  Mad.  557  666 

3  Mad.  246  1501 
3  Mad.  495  1196 

3  Mad.  494  1467 

4  Mad.  228  1203 
4  Mad.  255  1300 
4  Mad.  271  1161 
4  Mad.  273  1550 
4  Mad.  494  1467 
6  Mad.  10  1872 
9  Mod.  43  160, 1874 
Moa.  5  104, 1574 
Moa.  66  44,  209,  221 
Mos.  175  39 
Mos.238  863 
Mos.  246  2064 
Moa.  304  794 
1  P.  Wma.  301  982 
1  P.  Wma.  311  1828 

1  P.  Wma.  523  504 

2  P.  Wma.  68  1299, 1319 
2  P.  Wma.  87  843 
2  P.  Wma.  1069  1145 
2  P.  Wma.  406  1089 
2  P.  Wma.  464  792 
2  P.  Wma.  481  560 

2  P.  Wins.  1069  1144 
Prec.  Ch.  331  527 

9  Price,  210  1401 
Rolls,  28  June,  1828  1411 
Salk.  44  87 

4  Simon*,  359  2013,  2023 

5  Sim.  498  947,  951, 1133 
5  Sim.  322  2105 

10  Sim.  50  1798,1885 
2S.  &S.424  1836 

3  Swanst.  142  256 

1  Tnrn.  &  V.  117  560 

2  Ventr.  361  777 
1  Vera.  60  444 
1  Vera.  104  962 
1  Vera.  120  1829 
1  Vera.«U6, 334  927 
1  Vera.  117  872 
1  Vera.  131  1231 
1  Vera.  187  1374 
1  Vera.  253  1068,  1138 
1  Vera.  261  301 
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Anon.  1  Vera.  283 
1  Vera.  318 
1  Vera.  334 
S  Vern.  707 
1  Vet.  326 

1  Ves.  380 

2  Vm.  496 
2  Ves.  631 
2  Vet.  661 
2  Ves.  671 

1  Ves.  J.  91 
1  Ves.  J.  93 
1  Ves.  J. 
1  Ves.  J.  409 
1  Ves.  J.  410 
1  Ves.  J.  453 

1  Ves.  J.  484 

2  Ves.  J.  286 
2  Ves.  J.  332 
2  Ves.  J.  335 

2  Ves.  J.  336 

3  Ves.  315 

4  Ves.  656 

5  Ves.  631 
5  Ves.  148 
5  Ves.  656 


145, 1430 

725 

1100, 1101 

150 

1229 

450 

1119, 1120 

405,406 

1439 

119, 139 

964 

1180, 1665 

140,  928, 1882 

96 

43 

1469 

726 

3,1472 

190 

1455 

1461 

1972,1981 

558 

405 

1467 

405,406 


6  Ves.  287  1269,1951,1952, 
1984 

6  Ves.  288  1270 

6  Ves.  512  1472 

6  Ves.  573  1113 

8  Ves.  69  1601 

9  Ves.  221       664, 672 
9  Ves.  341  1347 

10  Ves.  287  36 

11  Ves.  169  1505 

11  Ves.  170         #1252 

12  Ves.  4  1957 
12  Ves  5  1957 
14  Ves.  207          1597 

14  Ves.  492  939 

15  Ves.  174  561,  936 
15  Ves.  299  1113 
19  Ves.  321          1115 

2  V.  A  B.  553        868 

3  V.  &B.94  1161 
2  V.  AG.  310  835 

Anidell  v.  Ansdell  1308 

Anion  v.  Towgood  1456, 1457 

Aospach,  Margrarine  of,  v.  Noel 

1195 
Anitruther  v.  Adair  117 

Antrobns  «.  £.  I.  Comp.  1296 

Appleby  v.  Duke  231,811 

Appleyard  v.  Seton  J  820 

ArchboD  v.  Burrell  1947 

Archdeacon  9.  Bowes  1953 

Archer  9.  Mosse  759 

81ater  1021 

Arcot,  Nabob  of,  9.  E.  I.  Comp.  716, 
717,  753, 782, 805 
Arglaase,  £.  of,  v.  Muschamp      963 


Armitage  9.  Wadsworth       679,  716 

Armlter  v.  Swanton  1038 

Armstrong  v.  Armstrong  1305. 1316 

Blake  1537 

Arnold  v.  Arnold  61 

Blencowe  299 

Heaford        679, 703, 706 

Arnot  v,  Biscoe  984 

Arthnr  v.  Hughes  296 

Arundel  v.  Arundel  602 

Arundel],  Lady,  9.  Phipps  1645, 1872 

Lord,  v.Pitt     1143,1148, 

1150 

Asbee  v.  Shipley    1153, 1673, 1680. 

Aschughe  v.  Shelton  1894 

Ascough  9.  Townshend  1903 

Ash  v.  Burn  1547 

Aihburnham  9.  Kirkhall  1323 

Thompson       1536, 

1558 

Ashby  v.  Ashby  156 

Jackson  1820 

Power  1013 

Ashley  v.  Baillie  774 

Ashton  v.  Ashton  1049, 1125 

Askew  9.  Peddle  1234, 1363 

Poulterers'  Comp.      1902 

Townsend         1716, 1903 

Astley  9.  Fountain  333,  334 

Fountaine  620 

Powis  1237, 1442 

Aston  9.  Aston  775, 1655, 1856 

Curzon  778 

Exeter,  Ld.  646, 1321 

Astread  v.  Round  193 

Atherton  v.  Nowell  125, 126a 

Athol,  £.  of,  v.  Derby,  E.  of,     1274 

Atkins  v.  Hatton  616 

Palmer  439,1113 

Atkinson  v.  Bedel  1947 

Flint  552 

Hanway  650, 663 

Henshaw       297, 1872, 

1962 

Kemble  1884 

Leonard       1926, 1928, 

1933, 1947 

Atkyns  9.  Willoughby  de  Brooke, 

Lord  424, 816 

Wright  2039,2044,2045, 
2057 
Attorney -gen.  9.  Ashburnham 

11, 13, 175 
Aspinall  1628 
Baliol  College  234 
Barker  12 

Bolton         15, 18 
Brereton  16 

The  Brewers' 
Co.  18, 1536, 1558 
Brooke  1619, 1644 
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Attorney-gen.  9.  Brown 


7,820,672, 
1593 


Attorney-gen. 


Browne  651 

Bocknall  15 

Bollin  10 

Burch  1600 

Borrows  1  897 

Botcher  1610 

Carmarthen, 

Corp.  of        393 
Carrington,  Ld. 

1592 
Carte  19, 1584 
Clack  887 

Clearer  1838, 1858 
Compton  8, 2097 
Cooper  457,487, 
937 
Cornthwaite  284  | 
Coyentry,May.  of 
D270, 1271, 1272 
Croft  11  i 

Day         752, 1463,  J 
1692,  1973,  1978, 

1981  1 
Dickson  15  j 

Drapers'  Comp. 

1592  ! 
DnpieasU     3, 628, 
635 
Dudley,  Lord     15 
Dyson  1446  ' 

East  India  Com- 

paay  12 

Ellison  12051 

Finch  939 

fishmongers* 

Co.      1656, 1681 
Forbes  1858  , 

Foster  1667, 1676, 

16&  , 
Fowler  15  ' 


Fox 
FoJlaiton 


13 


1341,  ! 

1342  ; 
Gale  186* 

Gslwax,  Maror       ! 
of      1510, 1976  l 
Gaunt  308  . 

Gee  1973 

Goldsmiths' 

Co,  393. 

Gower  777  1 

Green  308 

Haberdashers' 
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Chappedelain*  9,  Deoknea**    762, 

765 
Charitable  Association  «.  Baldwin  26 
Charles  River  fridge  ».  Warren 

Bridge         1131, 1165, 1289, 1850 

H.  K.  Chase's  Case      651, 659*  694, 

023, 18W,  1949, 1950 

Chase  v.  Dunham,  473, 485 

Lincoln  1020 

Manhajr4t  081,1383.1897, 

2011 

Chasssing  9.  Partridge  199 

Cheeseman  9.  Thome  1326 

Cherry  9.  Belches  113, 984 

Cherokee  Nation  9. 8tftte  of 

Georgia  166 

Chesapeake  and  Ohio  Canal  Co. 
9.  Baltimore  and  Ohio  Raifeoad 
CD.  1831, 1896 


Chester  (The  sloop)  56 

Chesterfield  9.  Bond  499 

Chethem  9.  Grngeen  1465 

Chetwood  9.  Brittan  1832 

Chinn  9.  Caldwell  264 

Child  9.  Frederick  1748 

Chinowith  9.  Williamson  084 

Chirac  9,  JUiqicker  643 

ChWholm  9.  The  State  ef  Geor- 
gia 164, 165 
Christinas  9.  Campbell  1831 
Christian  9.  Wrena                   1752 
Christie,  t*  r«                   1778, 1803 
Christy  9.  Christy  573 
Churchill  e.Trippett  335 
City  Bank  9.  Bangs  982, 1613, 1626, 
1754, 1760, 1764, 1765, 1768 
Cfcpp  r.  Baltch  36 
•    Stooghtom 

Bromagham  1326 

Clarke  9.  Byne  1757,  1788 

dark  9.  Ball  1213 

Clark  1625 

Dibble  1112 

Fisher  092 

Flint  61* 

Long  230, 334, 339 

Hall  232, 123a,  1234, 

1235 

Morey  34 

Hunt  965 

Qakiey  084 

Phelps  605,669,933 

Reed  1516,1520,1540 

Saflery  104(7 

Tinsley  1141 

Tuvaer  204 

VanReimadyk*     981,982, 

963,985 

Wilson  246,375 

White  984 

Wright  1022 

Qarksonr  De  Peyster  334, 348, 350, 

362, 617, 1435, 1508, 2010, 2011 , 

2919, 8081, 20M 

dason  9.  Morris  574 

Clayton  9.  Chichester  577 

Cleaves  9.  Foes  417 

Clifton  9.  Haig    140, 25%  296, 339, 

341, 480, 482 

Clowes  9.  Dickenson  1620 

Clymer  9.  James  338 

Coale  9.  Chase  845 

GarreUon  1850 

Mildred  250 

Coates  9.  Pearson  1750 

Coe  9.  Turner  386,621 

Cock  9.  Evans  911 

Trotter  984 

Upshaw  1286 

Cookran  9.  Lynch  1502 

Codman  9.  Roger*  731 
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Godwin  9.  Teleton 
Cogdell  «.  Cjgdell 
Coger  v.  Com 
Cogswell  o.  Dolliver 
Coffin  9.  Jones 
Coffiman  v.  Alhn 
Cohens  9.  Virginia, 
Colchester  v.  • 


Colcoek  9.  Fergonon 
Colden  v.  Haskins 


1878 

1496 

212 

1425 

1076 

912 

164 

1742 

1699 

98  99 

Cole  v.  M'  Glattrey     736, 737, 740, 

741 

Savage  442 

Trull  1441 

Coleman  9.  Lyne  578 

Hutchinson  1326 

Moore  1516, 1751 

Gage  1823 

Cotes  9.  Boone  417 

Thompson  1107 

CoHer  v.  Wallaston 

Collier  v.  Chapman  981 

Gray  1440 

Whipple  1465*  1471 

Bank  of  Newborn      1716 

Collins  v.  Elliott  1069 

Lofftue  1210 

Colt  v.  Cornwell  1845 

Lasnier  290, 338, 359 

Cotton  9.  Roes     434,435,444,1286 

1287 

Ward  1195 

Columbia  Manuf.  Co.  v.  Dutch  1036 

Bank  v.  Black  985 

CoWert  v.  Booth  44 

Colvin  v.  Corwin  380 

Combs  v.  BosweU  985 

Tarleton  961 

Commercial  Bank  9.  French         26 

Comstoek  v.  Can  204 

Commonwealth  v.  Manly     149, 157 

Kneeland       603 

Sumner  2 

Drake  644 

Hill  1031 

Marsh  1036 

Congdvnw.JLee  1955 

ConnaMe  v.  Bocklin  1216 

Connecticut  v.  Jackson    1443, 1444 

Conn  9.  Pen*  1699 

Connor  9.  Chase  981 

Conseana  9.  Fanning  424. 434, 769, 

765/1441, 1625, 1632 

Coater  v.  Dawson  768,  846 

Contort  9.  Carpentier  55 

Cook  0.  Evans  455 

Bay  1199 

Bamneld    1796,1727,1732, 

17«b3 

Mancius   249,435,782,795 

Martyn  436 

Tarton  1017 


Cook  9.  Williams  683, 735 

Cookson  9.  Ellison  347,  830 

Coons  9.  Nail  .  6971 

Connochan  9.  Christie  1744 

Cooper  9.  Brown  441 

Denne  1196 

Martin  244 

De  Tastet  1756 

Coneland  9.  Wheeler  879 

Crane    984,985,1367, 

1421, 1481, 1497 

Capons  9.  Kauffman  203 

Corbett  9.  Hawkins  347 

Corbin  9.  Emerson  248, 251 

Coombs  9.  Warren  603, 610 

Corey  9.  Voorbies  1893 

Cork  9.  Willcook  730 

Cornish  9.  Tanner  1756 

Corning  9.  Baxter  515, 516 

Cooper  1780 

Lowerre  1858 

Cornwall  9.  Hoyt  110 

Corrie  9.  Clark  2032 

Corrington  9.  Betto  1210 

Cowdin  9.  Cram  1929, 1946 

Cowslad  9.  Cely  1094 

Cosine  9.  Graham       417,  624, 678, 

747,  751 

Coster  9.  Murray        622, 623,  731, 

732,802 

Clarke  1602 

Covlson  9.  Walton  £23 

Courteney  9.  Hoskins  1065 

Covenhoven  9.  Shuler  347 

Cowles  9.  Whitman  1515, 1516 

Cowtan  9.  Williams  1758, 1766, 1767 

Cox  9.  Sprode  332 

Smith  1201, 1326 

Halstead  M49, 1450 

Scott  1926,  1931, 1944 

Craddock  9.  Craddoek  1047 

Shirley  1196 

Craig  9.  Barbour  341 

Craig  1441 

Johnson  249 

Leiper  687, 776 

Briggs  1770 

Crain  9.  Prather  623 

Cramer  9.  Morton  273, 298 

Crane  9.  Denling  334 

Demming  619 

Prather  736 

Cranstowne,  Lord,  9.  Johnston  1848 

Crary  9.  Sprague  1304 

Cravens  9.  Harrison  1141 

Craven  9.  Thaird  1425 

Tickell  1440 

Crawford  9.  Harvey  442 

Gernaghan  577 

♦Wm.  Penn  34,56,57 

Crawford  1842 
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Crawshay  v.  Thornton     1753. 1754, 

1757 
Creed  v.  Byrne  499 

Crease  v.  Hunter  1438 

Crickett  v.  Dolby  1436 

Crips  «.  Salbrande  380 

Crippen  v.  Hermance  1508 

Ingersoll  1799 

Creawiek  v.  Creswick  1750 

Crocker  v.  Higgins      240, 411, 413 
Whitney  414 

Crockett  v.  Lee  378, 411, 412 

Croft  v.  Arthur  1432 

Crone  v.O'Dell  1419 

Crosby  v.  Church  200 

Crumb,  ex  pare  2064 

Cruise  v.  Christopher  54 

Cudworth  v.  Thompson  2090 

Caff  v,  Platett  617 

Cullen  v.  Duke  of  Queensbary 

241,264,287 

Calloway  v.  Dobson  911 

Camming  e.  Waggoner  1382 

Camming!  v.  White  610 

Cummins  v.  Adams  1213 

Bennet    621,929,930, 

952 

Cunningham  «.  Pell     270, 455, 488 

Steele  578 

Freeborn    984,985, 

986 

Cord  «.  Lewis  621 

Catting  ».  Carter  1849 

Cuyler  v.  Bogert  347, 822, 826, 830 

Moreland  1604 


Dade  v.  Alexander  154 

Madison  961 

Daggett  v.  Pratt  1440 

Dale  v.  M'EYers  964, 1189 

RoseTelt     1012, 1286, 1632 

Doly  e.  Kirwan  657 

Duggan  852 

Dairy mple  v.  Lamb  96 

Dalton  «.  Hayter  933 

Dan  e.  Brown  1019 

Dana  e.  Nelson  1025 

Yalentine  1850,1858,1859 

Dane  v.  Allen  273 

Dandridge  v.  Washington  301 

Dangerneld  v.  Clairborne  574, 1140 

Daniel  t>.  Ballard  961, 962 

Mitchell  963,1624 

Morrison  1742, 1743, 1746 

Daniels  v.  Hannaghan  204 

Merriam  388 

Taggart      763,  795, 796, 

*  967,  1606 

Davison  v.  White  1343 

Darby  v.  Riohardson  284 


Darrington  v.  Borland       204, 1450 

Darst  «.  Brockway  1872, 1887 

Dashiell  v.  Att'y-Genl.  2096 

Daub  t>.  Martin  1438 

Davenport  «.  Davenport  99 

Davies  ».  Simmons  656 

Davis  v.  Cripps  404,  873 

Esiey  297 

Newton  113, 114, 115, 122, 

130,  133 

Simpson  349 

Smith  731 

Mopes     623,827,831,832, 

833 

Harrison  964 

Allen  10(1 

Logan  1344 

Davison,  in  re  2090 

Darooe  v.  Fanning     265, 578, 755, 

1221 
Dawes  v.  Howard  2090 

Daws  v.  Head  297 

Dawson  «.  Scriven  1209, 1240 

Day  v.  Kerr  204 

Dean  v.  Richmond  112 

Williams  1444 

Deakin's  Case  526 

Dealty  v.  Murphy  412 

Dearin  v.  Fitxpatrick  131 

Dease.  Thorn  249,329 

Dearer  v.  Reynolds  1461 

Deearters  v.  La  Farge      1180, 1602 

1624 
Debroy's  Case  1144 

Decker  «.  Coskey  1266 

Miller     1554, 1556, 2012 
Deooster  v.  La  Farge  1602 

Deeouehe  v.  Savetier  735 

De  Caniere  e.  De  Calonne       1925, 
1926,1934 
Delafield  v.  Colden  1555 

De  La  Bigarre  v.  Bush  832 

De  La  Vega  v.  Hanna  54,  55 

Delaney  v.  8eymour  1286 

Deloraine  v.  Browne  622, 1726 

Demarree  v.  Driskill  966 

Demarest  o.  Wyncoop  196, 636, 729, 
774,  1521 
Doming  v.  Smith  778 

De  Manneville  v.  De  Manneville 

2079 

De  Montmorency  a.  Derereux  424, 

762,763 

Den  v.  Farley  1069 

Wood  1132 

Dennison  t>.  Bassford  575, 843, 847, 

918 

Lee  1447 

Denton  v.  Denton     1933, 1935 

Jackson     1064, 1152 

De  Peyster  t>.  Golden      1025 

Graves   1823, 1896 
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D'Obree,  ex  parts  67 

De  Kivafinoll  e.  Conetti  1026, 1999, 

1932 
Deshon  v.  Baton  737 

Desplaces  v.  Gam      898, 403, 827, 

839 
Deapau  »  Swindler  603 

Devereaux  v.  Cooper  831,  832 

Deyancene  v.  DeTancene         1267, 

1281 

Dewdney,  ex  parts  737 

De  Wolf  «.  Johneon  225, 1086 

Dexter  v.  Arnold  332, 780,  882, 981, 

1235, 1490,  1496, 1724, 1725, 1727, 

1728, 1729, 1730, 1783, 1734, 1736, 

1738 

Dey  v.  Dunham  995 

Walton  1643 

Dais  e.  Merle  1361, 1655, 1734, 

1739,2066 

Dickinson  v.  Dark  390 

Legate  1441 

Diffenderder  v.  Winder  1508 

Digby  v.  Brown  1497 

Dim  v.  Waloott  1848 

Dolman  v.  Schultz  61 

DUly  v.  Heckrott  411 

Barnard  984 

Dimmock  v.  Bixby       286,  386,  392, 

606,621,631 

Dixbrow  v.  Henshaw       1636, 1644, 

Doble  v.  Potman  1747 

Dodge  v.  Perkins  360,608, 615, 715, 

1441 

Israel  1091 

Qriswold  1289, 13U 

Strong  1841 

Doe  v.  Roe  35,  888, 1306 

Deakin  1016 

Green  -397 

Haniblea  63 

Bobertson  53 

Wolley  1018 

Warren  1443 

Don  v.  Lippman  55 

Donnel  v.  Colombian  Ins.  Co.  1481 

King  687,  773,  776 

Doolittle  v.  Lewis  297 

GookiBf  984 

Bona  «.  Eyerritt  1754 

Dsmford  ».  Dornford  508 

tomtv  v.  Camphett  1277, 1457 

Doughty  e.  Hurapson  441 

Dougherty  v.  Morgan  1727 

Doughrey  v.  Gopping  1832 

Douglass  v,  Evans  577 

M'Chesney  1286 

Sherman       1696, 1696 

Sherwood  1718 

Draw  v.  Sheldon  378, 681 

Dorigney  v.  Topping  847 

Dewdale's  Case  297 


Dowell  v.  CoYenhoimt 
Downing  «.  Pahnateer 

Downahire  v.  Tyrrell 


Dows  e.  M 'Michael 
Dowson  v.  Hardeestle 
Doaier  v.  Edwards 
Dnnqset  e.'Prudhoun 
Drayton  v.  Logan 
Wilby 
Dneklev  Tuntod 
Driver  v.  Tortner 
Drogheda  v.  Malone 
Droullard  v.  Baxter 
Drummond  e.  Megtudar 
Ponder 


148,144 

331, 1819, 

1853 

1972, 1976, 

1978 

796,798,604 

1766,1767 

264 

Be  989 

1290 

1304 

1843 

876,434,485 

677,687,773 

421,469,471 

481 

571 


Duke  of  St.  Albans  731 

Dmry  «.  Conner  885 

Dubois  v.  Dubois  1019 

Dncoign  v.  Schrepnel  1425 

Dudley  v.  Grayson  83 

Duraond  v.  Magee        114, 14B,  844, 

Dumoussay  v.DekvU  54 

Hungannon  v.  Skinner  1844 

Dunbar  e.  Woodeook       1 192, 1442 

Dtmean  e.  Mezner  240 

Lyon  610 

Dodd  1465 

Dundas  e.  Dutene  1299 

Dungey  v.  Angove  1753, 1754, 1757, 

1758, 1760, 1761, 1782 

Dunham  v.  Gates         963, 985, 966 

1064,1684 

1277,1462 

1935, 1936 

1763,2135 

1766, 1767 

6t6, 844, 1709 

622 

1844 

39 

499,593 

786 

1495 

616 

1725 


Wii 

Mmard 
Jackson 
Bvnkin  ».  Vandenherg 
Dunlop  v.  Hubbard 
Dunlap  v.  M'Elvoy 
Gibbs 
Stetson 
Dunn  v.  M'Evoy 
Dunn 
Keegin 
Whitney 
Donning  e.  Stanton 
Bunny  v.  Filmore 
Danscomb  v.  Dunseomb 
Dnpont  v.  Johnson  1500, 1567, 2090 
Dupote  e.Massey  958 

Durant  v.  Starr  1837 

Durra  v.  Bowyer  116 

Dursley  v.  Berkley  368 

Dustin  v.  Newcomer  1543 

Dutch  Church,  &c,  t».  Mott     1196 
Smock  1500 
Durall  v.  Fanner  a  Bank  of  Mary- 
land 114, 115 
Waters     1850, 1856, 1898 
Dwight  v.  Pomeroy           1003, 1031 
Dyett  v.  N.  A.  Coal  Co.      500, 506 
Dyer  v.  Lincoln  752 
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Dyer  v.  Potter  1543 

Dykeman  v.  Kernochan  1783 


Eager  o.  Wiswell       888,  893, 2042, 
2044,2057 
Price  1655, 1656, 1685 

Eagle  Bank  of  New  Hayen  e. 

Chapin  29 

Eagle  Iron  Works,  t»  re    1973,1981 

Eagle  Ins.  Co.  «.  Cammet    243,  274 

Eamei  v.  Eames  1192 

Eandy  v.  Headford  36 

East  India  Co.  v.  Donald  983 

Edwards        1753, 

1754, 1758 

Eastborn  v.  Kirk     1607, 1827, 1884 

Eckert  v.  Banert  505 

Wilson  1441 

Eckford  v.  Dekay  1036, 1038 

Edgell  «.  Lowell  1084 

Edmond  v.  Caldwell  245 

Edwards  v.  Daries  111,  243 

M'Lear  913 

Massey  1254, 1925, 1926 

Edwardson  v.  Maseby      1725, 1727, 

1733 
Edwardsonville,  Bank  of,  v.  Simp- 
son 29 
Edzell  «.  Buchanan              656,  730 
Effbert  «.  Woods                   264,  350 
Eiffleburgher  v.  Kibbler               736 
Elderkin  v.  Elderkin  68 
Shulti                240, 250 
Eldridge  t>.  Howell           1620, 1626 
Hill                 1900, 1902 
Elliott  v.  Cordell                          129 
Waring                   131, 250 
Peel           1209,1214,1743 
Ellis  v.  Baldwin                           149 
Deane                   1026, 1027 
Essex  M.  Bridge            2084 
Ellxey  v.  Lane                             1724 
Elmendorf  v.  Taylor     234,  619, 623 
Delaney           334, 445 
Elms  v.  Hughes                           149 
Elmsley  v.  M'Auley             373,  374 
Elmslie  v.  Delaware  and  Schuyl- 
kill Canal  Co.                          1811 
Elston  «.  Blanchard                     240 
Emerson  v.  Berkley  1026, 1027, 1026 
Udatl                         1843 
Endo  v.  Calcham                          761 
English  o.  Foxall                  434,  435 
Enraught  v.  Fitzgerald               1413 
Ensign  v.  Kellogg                        250 
Ensworth  v.  Lambert  244, 341, 1658 
Erskine  v.  Henry                       1625 
Esto  v.  Strong                            1210 
Estep  v.  Watkini                        985 


Etches  ».  Lance  56 

Evans  v.  Chism  240,  339 

Eaton  1069 

Tatem  297 

VanHaU  554 

Wait  1165 

Evarts  v.  Beecher  615, 516,  572,  589 

Mason  1441 

Erartson  v.  Tappan  1508 

Eveleth  v.  Wilson  1031 

Everitt  v.  Watts  692 

Ewing  e.  Highbee  204 

Armstrong  1204 

Exeter  Bank  v.  Sullivan  737 

Eyre  v.  Golding  1436 


Fabre  v.  Colden  114 

Fanning  v.  Durham  442, 1807 

Pritehett  981, 962 

Farebrother  v.  Prattent     1755, 1763 
Farley  v.  Farley  1620 

Farmers'  Loan  and  Trust  Co.  «. 

Reed  205, 1720 

Farmers  Bank  v.  Vanmeter        1841 

Farnum  v.  Brooks        623,  731,  735, 

736,  740,  764 

Faucett  v.  Ormsby  1623 

Fay  «.  Bradley  1438 

Howe  1508 

Felch  «.  Hooper  339,  961 

Fell  t>.  Brown        233, 235,  236,  244 

Fellows  v.  Fellows  384, 1834 

Fenton  v.  Hughes         180,  343,  373 

Lumberman's  Bank  1787 

Fenwick  v.  Maeey  730 

Feomster  v.  Markham  1696 

Ferebee  v.  Proctor  301 

Ferguson  v.  Ferguson  273 

Smith  193,500,  501,549 

O'Harra  694, 924 

Miller  753 

Fetherley  «.  Waggoner  1017 

Fettyplace  v.  Gorges  196 

Field  v.  Maghee  249 

Holland  981 

Sohieflelln  1136, 1624, 1743, 

1745,  2084 

Ross  1199 

Hitchcock  1430 

Findley  *.  Bank  of  U .  States       244 

Hinde  449, 553 

Finley  v.  Harrison  350,  395 

Lynch  1195 

Finn's  Case  1304 

Fish  «.  Howland    242,  267, 277,  286 

Miller  691, 776, 795 

Fishburn  v.  Saunders  1438 

Fisher  v.  Ray  332 

Tucker  735 
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Usher  v.  Fisher 

85 

Fitch  v.  Fitch 

88 

Fitzgerald  v.  Caldwell 
Htzhugh  «.  McPherson 

1438 

570 

Everingham 

1953 

Fitzpatrick  v.  Power 

470 

Smith 

768 

Fitznmmons  v.  Orden 

636 

Fitton  v.  Macclesfield      1726,  1728, 

1731 
Hack  v.  Holm  1934, 1938, 1948 

Flagg  v.  Mann  751,  984 

Flannagan  v.  Kips  1850 

Fletcher  v.  Wier  961, 1036 

Pollard  1421 

FHndt  v.  Waters  58 

Flora  v.  Rogors  912 

Folsom  v.  Marsh  1767,  I860 

Foote  v.  Van  Ranst  901, 1492 

Footman  v.  Pray  196,  240, 298,  300, 

343 

Ford  e.  Boucher  38 

Gardner  1297 

Fornshill  v  Murray.  1289 

Forrest  v.  Warrington  147 

Fornyth  v.  Clark  1428 

Fort  «.  Raguson  1115 

Fou  v.'Wagner  36 

Crisp  53 

Foster  v.  Everard  111 

Hodson  622 

Hall  113, 637, 639, 642, 644 

Cook  435 

Sutton  1441 

Tyler        1604, 1625, 1628 

Fowle  v.  Lawrason  610 

Fowler  v.  Lee  1756, 1760, 1768 

Fox  v.  ETans  1019 

Whitney  1036, 1037 

Francet  (The)  67,  58 

Francis  v.  Wilson  1436 

Costlemsin  1440 

Franco  v.  Franco  271 

Franklin  v.  Keeler  402, 873, 905, 1496 

Osgood  1435 

Franks,  ex  part a  110 

Froier  s.  Hall  1465 

Fream  ».  Dickinson  1065 

Freak©  ».  Caufieldt  622 

Freeland  v.  Keron  762 

Cocke  1426 

Frelinghuysen  v.  Colden  1953 

French  v.  Chittenden  1620 

Shotwell     686,877,1210 

1602 

French  753 

Fries  v.  Watson  1438 

Fritt,  in  re  88,  90 

Frost  v.  Beekman  777 

Branson  1413 

Fry  t.  Fray  114, 127, 131 

Fallerton  v.  Jackson  378,  618 


Fulton  ».  RooseTelt  39, 42, 44, 96, 97, 

102 

Fulton  Bank  v.  Beach  442,443,843, 

846,  912, 912, 918, 

1637, 1641 

N.  T.  and  Sharon 
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THE 

PRACTICE 

op 

THE  HIGH  COURT  OF  CHANCERY/1) 
CHAPTER  I. 

ON  THE  COMMENCEMENT  OF  A  SUIT.  . 

A  suit  on  the  Equity  side  of  the  Court  of  Chancery  is  com-  By  English 
menced  by  preferring  a  petition,  containing  a  statement  of  the 
plaintiff's  case,  and  praying  the  relief  which  he  considers  himself 
entitled  to  receive.  This  petition,  when  preferred  by  a  subject,  is 
called  in  the  old  books  an  English  Bill,  by  way  of  distinction 
from  the  proceedings  in  suits  within  the  ordinary  or  common-law 
jurisdiction  of  the  Court,  which  till  the  statute  of  4  Geo.  II.  c.  26, 
were  entered  and  enrolled  more  anciently  in  the  French  or  Nor- 
man tongue,  and  afterwards  in  Latin,  and  is  usually  addressed  to 
the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for 
the  custody  of  the  Great  Seal  (a),  unless  the  seals  are  in  the 
Queen's  bands,  or  the  Chancellor  himself  be  the  suitor,  in  which 
case  the  bill  is  addressed  to  the  Queen  herself  (b)  (2). 

If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  who  By  informs- 
partake  of  its  prerogative,  or  whose  rights  are  under  its  particular  Uon' 
protection,  such  as  the  objects  of  a  public  charity,  the  matter  of 
complaint  is  offered  to  the  Court,  not  by  way  of  petition,  but  of 
information  (c),  by  the  proper  officer,  of  the  rights  which  the 
Crown  claims  on  behalf  of  itself  or  others,  and  of  the  invasion  or 
detention  of  those  rights  for  which  the  suit  is  instituted  (d).  This 
proceeding  is  then  styled  an  information.    The  rules  of  practice 

(a)  Ld.  Red.  7.  (e)  Ld.  Red.  7. 

(*)  Ld.  Red.  7.  (<*)  Ld.  Red.  18;  2  West.  Symb.  194. 

(1)  The  practice  of  the  English  Court  of  Chancery,  and  not  that  of  the 
Exchequer,  forms  the  basis  of  the  Equity  practice  of  the  Courts  of  the  United 
States.    Smith  v.  Burnham,  2  Sumner,  612. 

(2)  Story  Eq.  PL  §  7. 
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2  Of  the  Commencement  of  a  Suit. 

By  Informa-  incidental  to  these  two  methods  of  instituting  a  suit  in  Equity  dif- 
v^^  .1^_.  fer  so  little  from  each  other,  that  in  the  ensuing  Treatise  what  is 
said  with  respect  to  the  one,  may  be  considered  as  applicable  to 
both,  unless  where  a  distinction  is  specifically  pointed  out  (1). 
By  Petitions.  There  are  other  methods  of  commencing  proceedings  in  the 
Court  of  Chancery,  namely,  by  petitions,  in  cases  of  Infancy,  or 
under  particular  Acts  of  Parliament ;  the  Lord  Chancellor  also 
exercises  a  peculiar  jurisdiction  in  Lunacy :  but  this  Treatise  has 
for  its  object  to  explain  the  practice  arising  out  of  the  ordinary 
proceedings  by  bill  or  information ;  and  in  doing  this  I  shall  en- 
deavor, first,  to  trace  a  suit  in  all  its  regular  stages,  from  the  bill 
to  the  final  decree ;  I  shall  then  proceed  to  the  consideration  of 
the  points  of  practice  which  arise  from  incidental  occurences,  and 
from  interlocutory  applications.  As  a  preliminary  step,  however, 
I  shall  first  point  out  the  persons  by  and  against  whom  a  suit  may 
be  instituted,  with  the  peculiarities  of  practice  applicable  to  each 
description  of  persons ;  and  shall  then  direct  the  practitioner's  at- 
tention to  the  parties,  whom  it  may  be  necessary  for  him  to  bring 
before  the  Court,  in  order  to  entitle  the  plaintiff  to  obtain  the  de- 
cree which  he  seeks  (2). 


(1)  Story  Eq.  PI.  §  8. 

(2)  In  Massachusetts  suits  in  Equity  may  be  commenced  by  a  writ  of  sub- 
pccna,  according  to  the  usual  course  of] 


in  Chancery,  or  the  com- 
plaint may  be  inserted  like  a  common  declaration",  in  a  writ  of  original  sum- 
mons, with  or  without  an  order  for  the  attachment  of  the  goods  and  estate  of 
the  defendant.  The  subpana  shall  be  issued  from  the  clerk's  office  either  in 
term  time  or  vacation,  upon  a  bill  there  filed.  Rev.  St.  ch.  90,  §  117, 118.  Had 
not  the  Statute  provided  for  a  form  of  process,  the  bill  as  used  in  England  in 
Chancery  proceedings,  and  the  proceedings  under  itas  there  practiced,  would 
necessarily  have  been  adopted  here,  for  it  would  be  presumed,  that  the  legis- 
lature haying  given  jurisdiction,  intended  it  should  be  exercised  according  to 
the  most  approved  forms  of  that  country,  which  had  been  the  source,  from 
which  Massachusetts  and  other  States  of  the  Union  had  derived  their  prin- 
ciples and  practice  in  the  administration  of  justice.  Commonwealth  v. 
Sumner,  5  Pick.  360, 365. 


The  Queen's  Attorney-General. 

CHAPTER  II. 

OF  THE  PERSONS  BY  WHOM  A  SUIT  MAT  BE  INSTITUTED. 
Section  I.— The  Queen's  Attorney  General  (1). 


It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  All  persons 

may  sir  s~ 
equity. 


no  sort  or  condition  of  persons  who  may  hot  sue  in  the  Court  of  "J*?,  Bue  m 


Chancery,  and  this  rule  extends  from  the  highest  person  in  the 
State,  to  the  most  distressed  pauper. 

Trie  Queen  herself  has  the  same  right  which  a  subject  has,  to  The  Queen 
institute  proceedings  in  her  own  Courts  for  the  assertion  of  any 
right  which  she  claims,  either  on  behalf  of  herself  or  others ;  and 
the  same  principles  which  entitle  a  subject  to  the  assistance  of  a 
Court  of  Equity,  to  enable  him  to  assert  his  legal  rights,  are  equal- 
ly applicable  to  the  Sovereign.    Thus  a  suit  may  be  instituted  on 
behalf  of  the  Queen  to  have  the  benefit  of  a  discovery,  from  per- 
sons charged  to  be  aliens,  of  the  place  of  their  birth,  in  order  to 
assist  her  in  a  commission  to  inquire  into  their  lands,  with  the 
view  of  seizing  them  into  her  hands  by  inquisition  (a).    For  the 
same  reason,  where  an  office  cannot  be  found  for  the  Crown  with- 
out the  aid  of  a  Court  of  Equity,  the  Court  will,  at  the  suit  of 
the  Crown,  interfere  to  restrain  the  commission  of  waste  in  the 
mean  time  (6). 

It  is  said,  that  the  Queen  is  not  bound  to  assert  her  rights  in  —  mar  sue 
any  particular  Court,  but  that  she  may  sue  in  any  of  her  Courts  m  "7  Court 
which  she  pleases,  without  reference  to  the  question,  whether  the 
subject-matter  of  her  suit  is  such  as  comes  within  the  peculiar 
jurisdiction  of  such  Court  (c).    Thus  she  may  have  a  quote  tm- 
pe&t  in  the  Queen's  Bench  (rf),  or  she  may  elect  to  sue  either  in 

(a)  Attorney-general  t>.  Dn  Pies-  (c)  11  Rep.  68  B.;  Ibid.  75  A.; 
nt,  1  Bro.  P.  C.  41&-19.  Plowden,  236,  840, 944. 

(ft)  2  Ves.  286.  (<Q  11  Rep.  68  B. 

(1)  Rights  purely  public  are  to  be  enforced  in  the  name  of  the  State,  or 
the  officer  entrusted  with  the  conduct  of  public  suits.  Smith  v.  The  Comm. 
of  Butler  County,  6  Ohio,  101. 


Persons  by  whom  a  Suit  may  be  instituted: 


In  what 
Courts. 


Informations 
relating  to  the 
lands  and  re- 
venues of  the 
Queen  are 
usually  in  the 
Exchequer. 


a  Court  of  Common  Law  or  in  a  Court  of  Equity.  In  a  suit  which 
was  commenced  in  Chancery  by  the  Attorney-general  on  behalf 
of  the  King  and  Lord  Hunsdon,  as  the  King's  farmer  for  the  man- 
or of  West  Thoresly  and  Castleby,  in  the  county  of  York,  against 
the  Duchess  Dowager  of  Arundel  and  others,  a  decree  was  pro- 
nounced for  the  King,  although  the  King  had  a  good  title  at  law, 
as  appears  by  the  report  of  Sir  H.  Hobart,  who  as  Lord  Chief 
Baron  assisted  the  Lord  Chancellor  (e) ;  and  in  Attorney-general 
v.  Vernon  (/),  a  patent  of  lands  was  set  aside  as  unduly  obtained, 
by  information  in  Equity.  In  both  these  cases,  however,  there 
were  equitable  grounds  alleged  for  instituting  the  proceedings.  In 
the  former  case,  the  cause  alleged  was,  that  the  deeds  whereby  the 
estate  came  to  the  party  under  whose  attainder  the  Crown  claimed, 
were  suppressed  or  withheld  by  the  defendants ;  in  the  latter  case, 
fraud  and  surprise  were  charged  as  grounds  of  relief.  There 
seems,  however,  to  be  no  doubt  but  that  the  Queen  may  proceed 
in  questions  relating  to  the  property,  to  which  she  is  entitled  in 
right  of  her  Crown,  either  in  a  Court  of  law  or  in  a  Court  of 
Equity,  and  that  where  she  has  caused  a  Court  of  Equity  to  be  in- 
formed that  an  intrusion  has  been  committed  on  her  land,  although 
no  matter  of  equitable  jurisdiction  has  been  stated,  yet  the  infor- 
mation will  be  entertained  :  but  in  such  cases  if  any  question  of 
law  arises,  the  Court  will  put  it  in  the  course  of  trial  by  a  Court 
of  Law,  and  will  retain  the  information  till  the  result  of  such  trial 
is  known  (g).  In  general,  however,  suits  on  behalf  of  the  Crown 
are  instituted  in  the  Court  which,  by  its  constitution,  is  most  prop- 
erly adapted  to  the  case ;  and  the  Court  of  Exchequer  being  the 
general  Court  for  all  business  relating  to  the  Queen's  revenue  or 
property,  the  practice  has  been  to  institute  there  all  proceedings 
relating  to  the  property  of  the  Crown.  By  4  &  5  Vict.  c.  5,  s.  1, 
it  is  enacted,  "  that  on  the  15th  day  of  October,  1841,  all  the 
power,  authority,  and  jurisdiction  of  her  Majesty's  Court  of  Ex- 
chequer at  Westminster  as  a  Court  of  Equity,  and  all  the  power, 
authority,  and  jurisdiction  which  shall  have  been  conferred  on,  or 
committed  to  the  said  Court  of  Exchequer  by  or  under  the  special 
authority  of  any  Act  or  Acts  of  Parliament,  (other  than  such  pow- 
er, authority,  and  jurisdiction  as  shall  then  be  possessed  by,  or  be 
incident  to,  the  said  Court  of  Exchequer  as  a  Court  of  Law,  or  as 

(e)  The   King   t>.   The    Countess  Prince  of  Wales  v.  Sir  J.  St.  Aubyn, 

Dowager  of  Arundel,  Hob.  131.  Wightw.  167,  and  the  cases  there 

(/)  1  Vera.  277,  370;  2  Ch.  R.  cited;  vide  etiam  Attorney- General 

353,  S.  C.  v.  The  Mayor  of  Plymouth,  ibid.  134. 

(g)  Vide  Attorney-general  to  the 


The  Quern's  Attorney-General 

shall  then  be  possessed  by  the  said  Court  of  Exchequer  as  a  Court      &J  what 
of  Revenue,  and  not  heretofore  exercised  or  exercisable  by  the 
same  Court  sitting  as  a  Court  of  Equity,)  shall  be  by  force  of  this 
Act  transferred  and  given  to  her  Majesty's  High  Court  of  Chan- 
cery, to  all  intents  and  purposes  in  as  lull  and  ample  a  manner  as 
the  same  might  have  been  exercised  by  die  said  Court  of  Ex- 
chequer, if  this  Act  had  not  passed."     It  appears  from  the  case  of 
the  Attorney-general  v.  Kingston  (A),  that  a  doubt  exists  upon  the 
words  of  this  statute,  as  to  whether  there  still  remains  in  the  Court 
of  Exchequer  an  equitable  jurisdiction  in  matters  affecting  the 
revenue.     Before  this  Act,  many  cases  occurred,  in  which  pro- 
ceedings relating  to  the  rights  of  the  Crown  were  commenced  in 
the  Court  of  Chancery,  but  they  were,  in  general,  confined  to  cases 
of  jwrpresture  or  nmumce9ot  other  matters  where  the  proceedings  Where  a  rela* 
had  been  commenced  at  the  relation  of  individuals,  who,  as  they  ^T  "  eonoenft- 
were  considered  responsible  for  the  costs  and  conduct  of  the  suit, 
were  in  general  at  liberty  to  commence  k  in  whatever  Court  of 
competent  jurisdiction  they  pleased. 

In  all  cases  where  the  right  of  the  Queen,  or  of  those  who  The  Attorney- 
partake  of  her  prerogative,  are  the  subject  of  the  suit,  the  name  {^Xttoraey  * 
of  the  Queen  is  not,  as  we  have  seen,  made  use  of  as  the  party  the  Solicitor- 
complaining,  but  the  matter  of  complaint  is  offered  to  the  Court  generm\JS2f 
by  way  of  information  given  by  the  proper  officer.     That  officer,  0f  Crown 
if  the  information  is  exhibited  in  any  of  the  Supreme  Courts  at 
Westminster,  is  the  Attorney-general,  or  if  the  office  of  Attorney- 
general  should  happen  to  be  vacant,  the  Solicitor-general  (t)  (1). 

Besides  the  Attorney  and  Solicitor-general,  who  are  the  officers  In  county  pala- 
for  conducting  the  Queen's  business  in  her  Courts  at  Westminster,  tine  of  Lancas- 
the  Queen  has  officers  of  the  same  description  in  the  county  pala- 
tine of  Lancaster  and  in  the  duchy  of  Lancaster,  whose  duty  it  is  in  duchy  of 
to  conduct  the  business  of  the  Crown  in  the  Courts  belonging  to  Lancaster, 
those  jurisdictions  (j).    The  Bishop  of  Durham,  as  possessing 

(A)  6  Jurist,  155.  the  Attorney-general  of  the  jurisdic- 
(i)  Ld.  Red.  18 ;  Wilkes's  case,  4  tion.  Per  Wood,  B. ;  Attorney-gen- 
Bor.  3527.  eral  for  the  Prince  of  Wales  v.  St. 
(j)  The  Court  of  the  duchy  cham-  Aubyn,  Wightw.217.  It  Beems,  lum- 
ber of  Lancaster  has  both  a  legal  and  ever,  that  the  Court  of  Chancery  has 
equitable  jurisdiction  with  regard  to  a  concurrent  jurisdiction  within  the 
lands  within  its  survey,  and  proceed-  duchy  Court  of  Lancaster.  Leving- 
ings  relating  to  the  property  of  the  ton  r.  Woton,  1  Ch.  Rep.  52;  Toth. 
Crown  within  its  jurisdiction  are  gen-  135 ;  Hardr .  171 . 
eraUy  commenced  by  information  by 

(1)  Story  Eq.  PI.  §  49;  1  Smith  Ch.  Pr.  99, 100. 


6  Persons  by  whom  a  Suit  may  be  instituted: 

In  county  pala-jttra  regalia  in  the  county  palatine  of  Durham,  used  formally  to 
s^^^^y^^/  appoint  his  Attorney-general  within  his  jurisdiction,  and  the  Bishop 
In  the  fran-  of  Ely  had  the  same  privilege  within  his  franchise,  but  by  6  &  7 
chiee  of  Ely.    Wyj  Iv  c  19  the  palatine  jurisdiction  of  the  Bishop  of  Durham 

has  been  separated  from  the  bishopric,  and  Tested  in  the  Crown ; 

and  by  6  &  7  Will.  IV.  c.  87,  the  secular  jurisdiction  of  the 

Bishop  of  Ely  has  been  abolished,  so  that  these  privileges  no  longer 

exist. 

Previously  to  the  passing  of  the  Act  of  the  11  Geo.  IV.  &  1 

Will.  IV.  c.  70,  by  which  the  jurisdictions  of  the  Courts  of  Great 

In  Chester  and  Session  in  the  principality  of  Wales  and  county  palatine  of  Ches- 

ilSHf?^  ter>  a*4  of  the  Chamberlain  and  Vice-Chamberlain  of  Chester, 
sessions  in  ' 

Wales.  were  transferred  to  the  Courts  at  Westminster,  informations  on 

behalf  of  the  Crown  to  these  Courts  respecting  matters  within 

their  jurisdiction  must  have  been  by  the  Attorriies-general  of  those 

In  particular  jurisdictions.     But  since  the  passing  of  that  Act,  although  by  the 

Jurisdictions.  3^  flect  the  officefl  of  Attorney-general  of  Chester  and  of  Wales 
are  continued  to  the  present  holder  of  them  till  her  Majesty's 
pleasure  shall  be  otherwise  declared,  yet,  as  their  offices  are  cir- 
cumscribed by  the  jurisdictions  to  which  they  are  appointed,  and 
the  Courts  of  Equity  within  those  jurisdictions  are  removed,  no 
informations  in  Equity  can  be  exhibited  by  them,  because  no  per- 
son who  sustains  the  character  of  Attorney-general  in  a  county 
palatine  or  other  jurisdiction  of  this  description  is  recognized  as 
such  in  Westminster-Hall  (k).    In  this  respect,  however,  the  At- 

In  the  duchy    torney-general  for  the  Duke  of  Cornwall  appears  to  be  in  a  difler- 

of  Cornwall,  ent  situation  from  Attornies-general  of  counties  palatine,  since  it 
has  been  decided,  in  the  case  of  the  Attorney-general  for  the 
Prince  of  Wales  v.  Sir  John  St.  Aubyn,  that  he  may  exhibit  an 
English  information  on  behalf  of  the  Prince  of  Wales,  as  Duke 
of  Cornwall,  in  the  Queen's  Courts  at  Westminster.  It  seems, 
however,  that  this  rule  holds  only  during  such  time  as  there  is  a 
Duke  of  Cornwall  in  existence,  and  that  when  the  duchy  of  Corn- 
wall is  in  the  hands  of  the  Crown,  the  Queen's  Attorney-general 
conducts  all  proceedings  relating  to  the  duchy.  When  there  is  a 
Duke  of  Cornwall  who  has  not  attained  his  majority,  such  pro- 
ceedings are  also  carried  on  by  the  Queen's  Attorney-general, 
taking  along  with  him  the  Attorney-general  for  the  duchy  of  Corn- 
wall, not,  as  it  seems,  that  he  is  joined  as  a  necessary  party,  but 
rather  from  attention  to  the  Duke  of  Cornwall  in  respect  of  his 

(k)  Arjr.  Attorney-general  to  the     Wightw.  178. 
Prince  of  Wales  v.  Sir  J.St.  Aubyn, 
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interests  (I).  When  the  Duke  of  Cornwall  comes  of  age,  the  In  thednchv 
proceedings  may,  it  would  appear,  be  taken  up  and  prosecuted  by 
his  Attorney-general  alone  (m).  And  if  the  Duke  of  Cornwall 
should  die  pendente  Me,  the  proceedings  may  be  carried  on  by 
the  Queen's  Attorney-general  by  information  of  revivor  and  sup- 
plement (»). 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown  Of  Informa- 
are  concerned,  the  Queen's  officers  may,  in  some  cases,  institute  Uon1, 
proceedings  on  behalf  of  those  who  claim  under  the  Crown,  by When 

grant  or  otherwise,  or.  more  correctly  speaking,  those  who  claim  ***  Crown  is 

,       ,      _,  *      *      _  -    ,     5v  r  *   i      not  immediate- 

under  the  Crown  may  make  use  of  the  Queen  s  name,  or  of  that  iy  concerned. 

of  her  proper  officer,  for  the  purpose  of  asserting  their  right 

against  a  third  party.     Thus  a  chose  in  action  may  be  assigned  to On  behalf 

the  Queen,  and  may  also  be  granted  or  assigned  by  her  to  another  of  Gl!ownlB 
,.      ,.    ,  *     ,  .  ».  *.     ■    .    g*»nteeofa 

person  ;   and  in  this  latter  case  the  grantee  may  either  sue  for  it  in  chose  in  actio*. 

his  own  name  or  in  that  of  the  Queen  (©).  But  if  he  sues  in  his 
own  name  he  must  make  the  Attorney-general  a  party  to  his  suit 
In  Balch  v.  Wastall  (p),  A.  having  outlawed  B.,  brought  a  bill  Where  Crown 
against  C,  a  trustee  for  B.f  with  respect  to  an  annuity,  to  subject  not  immediate- 
this  annuity  to  the  plaintiff's  debt,  and  the  Court  held,  that  foras- 
much as  by  the  outlawry  all  the  defendant's  interest,  as  well  equi- 
table as  legal,  was  vested  in  the  Crown,  the  plaintiff  must  not 
only  get  a  grant  thereof  from  the  Crown,  but  must  make  the  At- 
torney-general a  party  to  the  suit  (q). 

Informations  may  also  be  exhibited  by  the  Queen's  Attorney-gen- on  behalf 

eral  or  other  proper  officer  in  support  of  the  rights  of  those  whose  ofthe  Queen  as 
protection  devolves  upon   the   crown   as   supreme  head  of  the "f P^eChurch 
Church.     Thus,  the  Queen  as  supreme  head  of  the  Church,  is  the 
proper  guardian  of  the  temporalities  of  the  bishoprics ;  and  an  in- 
formation may  therefore  be  brought  by  the  Attorney-general  to 
stay  waste  committed  by  a  bishop  (r). 

In  like  manner  the  Attorney-general  may  exhibit  informations As  parens 

on  behalf  of  individuals  who  are  considered  to  be  under  the  pro-  *?r^'     A 
tection  of  the  Crown  as  parens  patrice,  such  as  the  objects  of  gen-  ' 

eral  charities  (1)  idiots  and  lunatics.     Moreover,  this  privilege  of 

(0  Vide  Wightw.  255, 256,  and  the        (p)    IP.  Wins.  445. 
proceedings  there  cited.  (a)  Vide  ttiam  Hay  ward  v.  Fry, 

(m)   Vide  Wightw.  246,  and  the  ibid.  446;  and  Rex  v.  Fowler,  Bunb. 

proceedings  there  cited.  38. 

(n)  Ibid.  25.  (r)  Knight  v.  Mosley,  Arab.  176; 

(0)  Dyer,  1  PI.  7,  8 ;  Keilw.  1, 69 ;  Wither  v.  D.  &  C.  of  Winchester,  3 
5  Bac.  Ab.  tit.  Prerog.  F.  3 ;  Miles  v.  Mer.  427 ;  Jefferson  v.  Bishop  of  Dur- 
WUliams,  1  P.  Wms.  252;  Earl  of  ham,  1  Bos.  &  Pull.  129, 131. 
Stafford  v.  Bnckley,  2  Ves.  181. 

(1)  With  us  the  information  of  the  Attorney-General  may  be  the  appro- 
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Persons  by  whom  a  Suit  may  be  instituted: 


Where  Crown  the  Attorney-general  is  not  confined  to  suits  on  behalf  of  chari- 
ties, strictly  so  called,  but  has  been  held,  in  many  instances,  to 


parmu  patna. 


Of  informa- 
tions on  be- 
half of  idiots 
and  lunatics. 


extend  to  cases  where  funds  have  been  made  applicable  to  legal 
and  general  purposes  (s).  In  the  case  of  the  Attorney-general  0. 
Compton  (t),  which  was  an  information  for  the  purpose  of  com- 
pelling the  restitution  of  money  alleged  to  have  been  improperly 
applied  out  of  funds  raised  for  the  relief  of  the  poor,  by  means 
of  rates  and  assesments,  Sir  J.  L.  Knight  Bruce,  V.  C,  said, 
"  that  he  apprehended  the  rule  was,  that  where  property  affected 
by  a  trust  for  public  purposes  is  in  the  hands  of  those  who  hold  it 
devoted  to  that  trust,  it  is  the  privilege  of  the  public  that  the  Crown 
should  be  entitled  to  intervene  by  its  officer,  for  the  purpose  of 
asserting,  on  behalf  of  the  public  generally,  that  public  interest 
and  that  public  right,  which  probably  no  individual  could  be  found 
willing  effectually  to  assert,  even  if  the  interest  were  such  as  to 
allow  it."  In  some  instances,  also,  the  Attorney  or  Solicitor-gen- 
eral is  authorized  to  institute  informations  by  particular  Acts  of 
Parliament,  as  in  the  case  of  proceedings  under  the  Marriage 
Act,  4  Geo.  IV.  c.  76,  and  under  the  Acts  (u)  for  giving  addi- 
tional facilities  in  applications  to  Courts  of  Equity  regarding  the 
management  of  estates  or  funds  belonging  to  charities. 

With  respect  to  idiots  and  lunatics,  it  is  to  be  observed  that 
suits  on  their  behalf  are  usually  instituted  by  the  committees  of 
their  estates  (1) ;  but  that  sometimes  where  there  has  been  no 
committee,  or  where  the  interest  of  the  committee  is  likely  to 


(*)  Attorney-general  v.  Brown,  1 
Swanston,  265;  Attorney-general  v. 
Corporation  of  Shrewsbury,  6  Beav. 
220. 


(0  1  Y.  &  C.  417. 
(tc)  59  Geo.  III.  c.  91;  and  2  Will. 
IV.  c.  57. 


priate  remedy  in  cases  of  charities,  where  the  object  is  wholly  undefined,  or 
the  executors  or  trustees  may  apply  directly  to  the  Court  for  direction.  As 
in  the  cose  of  Wright  v.  The  Trustees  of  the  Meth.  Epis.  Church,  1  Hoff. 
Ch.  R.  202;  2  Kent,  (5th  ed.)  288,  note  (a). 

In  this  country,  the  Legislature  or  Government  of  the  State,  as  parens  va- 
true,  has  the  right  to  enforce  all  charities  of  a  public  nature,  by  virtue  ot  its 
general  superintending  authority  over  the  public  interests,  where  no  other 
person  is  entrusted  with  it.    4  Kent.  (5th  ed.)  508,  note  (6). 

(1)  Story  Eq.  PI.  §  64.  In  some  of  the  States  in  America  the  Courts  of 
Equity  are  entrusted  with  the  authority  to  appoint  committees  for  idiots  and 
lunatics,  as  in  England,  and  in  such  cases  the  idiots  and  lunatics  sue  by  their 
committees.  In  other  States,  idiots  and  lunatics  are  by  law  placed  under 
guardians  appointed  by  other  courts,  and  ordinarily  by  the  Courts  of  Probate 
of  the  State.  In  such  cases  the  idiots  and  lunatics  sue  and  defend  suits,  by 
their  proper  guardians,  unless  some  other  is  specially  appointed  for  that  pur- 
pose. Story  Eq.  PI.  §  65.  Thus  in  New  York  by  statute  the  Court  of  Chan- 
cery has  the  care  and  custody  of  idiots  and  lunatics.  2  Rev.  Stat.  N.  T. 
61,  et  seq.  (ed.  1829);    Matter  of  Wendell,  1  John.  Ch.  600;   Brasher  *. 
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clash  with  that  of  the  persons  whose  estates  are  under  their  care,  °f.  Informa- 
mfbrmations  have  been  exhibited  on  their  behalf  by  the  Attorney-  .^?^^_\ 
general,  as  the  officer  of  the  Grown  (x).  Where  informations 
have  been  filed  on  behalf  of  persons  found  lunatic,  but  who  hare 
had  no  committee  appointed,  the  Court  will  proceed  to  give  direc- 
tions for  the  care  of  the  property  of  the  lunatic,  and  for  proper 
proceedings  to  obtain  the  appointment  of  a  committee  (y).  Per- 
sons incapable  of  acting  for  themselves,  though  not  coming  under 
the  description  of  idiots  or  lunatics,  have  been  permitted  to  sue 
by  their  next  friend  without  the  intervention  of  the  Attorney-gen- 
eral (z). 

It  seems  that  when  an  information  is  filed  on  behalf  of  a  Lunatic  mutt 
lunatic,  he  must  be  named  as  a  party  to  the  suit,  and  that  merely  *"  *  ***?' 
naming  him  as  a  relator  will  not  be  sufficient  (a)  (1) ;  but  in 
the  cases  of  the  Attorney-general  v.  Parkhurst  (6),  and  Attorney- 
general  v.  Woolrich  (c),  a  distinction  appears  to  be  taken  between 
cases  where  the  object  of  the  suit  is  to  avoid  some  transaction  of 
the  lunatic,  on  the  ground  of  his  incapacity,  and  those  in  which  it 
is  merely  to  affirm  a  contract  entered  into  by  him  for  his  benefit, 
or  to  assert  some  claim  on  his  behalf.    In  the  former  case  it  was  unless  to  avoid 
held  that  the  lunatic  ought  not  to  be  named  as  plaintiff,  because  *"  own  Mt"' 
no  man  can  be  heard  to  stultify  himself  (2).    If  he  is  named, 
however,  it  will  be  no  ground  for  demurrer  (d).    The  reason  for 
making  a  lunatic  a  party  in  proceedings  of  this  nature  appears  to 
be,  that  as  no  person  can  be  bound  by  a  decree  in  a  suit  to  which 
he  or  they  under  whom  he  derives  title  are  not  parties,  and  as  a 
lunatic  may  recover  his  understanding,  the  decree  will  not  have 
the  effect  of  binding  him  unless  he  is  a  party  to  the  suit ;  and 
upon  the  same  principle  it  is  held,  that  where  a  suit  is  instituted 


.&' 


Attorney-general  v.  Parkhurst,  23,  n.  a. 

i.  Ca.  112;  Attorney-general  v.  (a)  Attorney-general  v.  Tyler,  1 

Woolwich,  ibid.  153 ;  Attorney-gene-  Dick.  378. 

ral  v.  Tyler,  1  Dick.  378;  2  Eden,  (*)  1  Cha.  Ca.  112. 

230.  (c)  Ibid.  153. 

(y)  Attorney-general  v.  Howe,  Ld.  ?d)  Ridler  v.  Ridler,  Eq.  Ca.  Ab. 

Red.  23,  n.  3.  279. 
(x)  Loney  v.  Wetherley,  Ld.  Red. 


Van  Courtlandt,  2  John.  Ch.  242, 246.  In  Massachusetts,  the  Courts  of  Pro- 
bate have  the  exclusive  authority  to  appoint  guardians  of  idiots  and  lunatics. 
Rev.  Stat.  Mass.  ch.  79,  §  8,  §  9 ;  Story  Eq.  PI.  §  65,  note  (1).  For  Virginia, 
see  Boiling  v.  Turner,  6  Rand.  584 ;  Vermont,  see  Smith  t>.  Burnham,  1 
Aik.84. 

(1)  See  Story  Eq.  PI.  §  64. 

(2)  At  to  this  maxim  see  post,  88,  note. 
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On  behalf  of    on  behalf  of  the  lunatic  by  his  committee,  the  committee  must  be 

Lunatic*.         named  as  a  co-plaintiff,  in  order  that  the  right  which  the  cosh 

v^~v/-^^  mittee  acquires  in  the  lunatic's  estate,  by  virtue  of  the  grant  from 

the  Crown,  may  be  barred.    The  same  reason  does  not  apply  to 

cases  of  idiots,  because  in  contemplation  of  law  they  never  can 

acquire  their  senses ;  they  are,  therefore,  not  considered  necessary 

parties  to  proceedings  on  their  behalf  (e). 

Of  informa-  With  respect  to  informations  exhibited  under  particular  Acts 

tjon  under  par-  Qf  Parliament :  By  the  59  Geo.  III.  c.  91,  which  was  passed  for 
ticular  stat-  , ,.  .       .   -    .,.  .  ..  ^~  »  •**. 

utea.  gwng  additional  facilities  m   applications  to  Courts  of  Equity 

Charity  Com-  regarding  the  management  of  estates  or  funds  belonging  to  chart- 
mwsionera  ^^  ^e  commissioners  appointed  under  the  58  Geo.  III.  c.  91, 
and  59  Geo.  III.  c.  81,  or  any  five  or  more  of  them,  are  authorized 
and  empowered,  whenever,  upon  any  investigation  had  or  taken 
by  or  before  them,  any  case  shall  arise  or  happen,  in  which  it 
shall  appear  to  the  said  commissioners  that  the  directions  or  orders 
of  a  Court  of  Equity  are  requisite  for  remedying  any  neglect, 
breach  of  trust,  fraud,  abuse  or  misconduct,  in  the  management 
of  any  trust  created  for  any  charitable  purposes,  as  therein  men- 
tioned, or  of  the  estates  or  funds  thereunto  belonging,  or  for  the 
regulating  the  administration  of  any  such  trust,  or  of  the  estates 
or  funds  thereof,  to  certify  the  particulars  of  such  case  in  writing 
under  their  hands  to  her  Majesty's  Attorney-general ;  and  there* 
upon  her  Majesty's  Attorney-general  is  authorized  and  empowered, 
if  he  shall  so  think  fit,  either  by  a  summary  application  in  the 
nature  of  a  petition,  or  by  information,  as  the  case  may  require, 
to  apply  to  or  commence  a  suit  in  Her  Majesty's  High  Court  of 
Chancery,  stating  and  setting  forth  the  neglect,  breach  of  trust, 
fraud,  abuse  or  misconduct,  or  other  cause  of  complaint  or  appli- 
cation, and  praying  such  relief  as  the  nature  of  the  case  may  re- 
quire. This  Act  has  been  continued  by  the  2  Will,  IV.  c.  57, 
s.  11,  by  which  Act  the  Attorney-general's  certificate  that  the  par- 
ticulars of  the  case  in  question  have  been  duly  certified  to  him  by 
the  commissioners,  is  made  sufficient  evidence  of  such  certifying 
by  the  commissioners  (/).  It  is  to  be  observed,  that  in  proceed- 
ings under  these  Acts,  the  Attorney-general  is  not  considered  lia- 
ble to  costs  in  the  event  of  failure ;  but  although  as  an  officer 

(e)  Attorney-general  v.  Woolrich,  Attorney-general  may,  under  their 
1  Cha.  Ca.  153.  authority,  proceed  upon  any  certifi- 
ed) These  acta  are  perpetual ;  and  cate  of  the  commissioners,  made  while 
it  has  been  held  that,  although  the  their  authority  was  in  existence.  At- 
Act  under  which  the  commissioners  torney-general  v.  Bullin,  Rolls,  Jan. 
were  appointed  has  expired,  still  the  22, 24, 1835. 
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suing  in  discharge  of  his  public  duty  he  can  never  be  made  to  Charitv  Corn- 
pay  costs  in  a  Court  of  Equity,  yet  it  is  not  the  rule  of  a  Court  of   ""^J011 
Equity  that  he  cannot  receive  costs,  and  therefore  in  an  informa-  Ns^~v-^^ 
tion  under  the  first-mentioned  Act  the  defendant  was  ordered  to 
pay  the  Attorney-general  his  costs  (g). 

By  the  Marriage  Act,  4  Geo.  IV.  c.  76,  s.  33,  if  any  valid  mar-  Marriage  Act. 
riage  solemnized  by  license  shall  be  procured  by  a  party  to  such 
marriage  to  be  solemnized  between  persons  one  or  both  of  whom  Under  par- 
shall  be  under  the  age  of  twenty-one  years,  not  being  a  widower  **£*!**  8t*t- 
or  widow,  contrary  to  the  provisions  of  the  Act,  by  means  of  such 
party  falsely  swearing  as  to  any  matter  to  which  such  party  is  re- 
quired personally  to  swear  (such  party  wilfully  and  knowingly  so 
swearing) ;  or  if  any  valid  marriage  by  banns  shall  be  procured 
by  a  party  thereto  to  be  solemnized  by  banns  between  persons, 
one  or  both  of  whom  shall  be  under  the  age  of  twenty-one  years, 
not  being  a  widower  or  widow,  such  party  knowing  that  such 
person  as  aforesaid  under  the  age  of  twenty-one  years  had  a  pa- 
rent or  guardian  then  living,  and  that  such  marriage  was  had 
without  the  consent  of  such  parent  or  guardian,  and  knowing  that 
banns  had  not  been  published  according  to  the  provisions  of  the 
Act,  and  having  caused  or  procured  the  undue  publication  of 
banns ;  then  and  in  every  such  case  her  Majesty's  Attorney-gen- 
eral (or  her  Majesty's  Solicitor-general  in  case  of  the  vacancy  of 
the  office  of  Attorney-general,)  may,  by  information  at  the  relation 
of  a  parent  or  guardian  of  the  minor  whose  consent  has  not  been 
given  to  such  marriage,  and  who  shall  be  responsible  for  any  costs 
incurred  in  such  suit,  (such  parent  or  guardian  previously  making 
oath  as  is  thereinafter  required,)  sue  for  a  forfeiture  of  all  estate, 
right,  title  and  interest  in  any  property  which  hath  accrued  or 
shall  accrue  to  the  party  so  offending  by  force  of  such  marriage. 

In  all  cases  of  informations  which  immediately  concern  the  Of  Relators. 
rights  of  the  Crown,  its  officers  proceed  upon  their  own  authority,  J^^1  CMCi 
without  the  intervention  of  any  other  person  (A) ;  but  where  the 
information  does  not  immediately  concern  the  rights  of  the  Crown, 
they  generally  depend  upon  the  relation  of  some  person  whose 
name  is  inserted  in  the  information,  and  who  is  termed  the  Re- 
lator (i)  (1).    This  person  in  reality  sustains  and  directs  the  suit, 

{g)  Attorney-general  v.  Lord  A»h-    p. ,  Vern.  277,  370 ;  Attorney- 

barnham,  1  S.  <fe  S.  394.  general  v.  Croft,  1  Bro.  P.  C.  222. 

(*)  Ld.  Red.  18 ;  Attorney-general        (»')  Ld.  Red.  18 ;  2  Vea.  J.  247,  n. 

(1)  l  Smith  Ch.  Pr.  (2d  Am.  ed.)  99;  Story  Eq.  PI.  §  8.    Where  the  suit 
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Of  Relators.  ^  ne  jg  consiclered  as  answerable  to  the  Court  and  the  parties 
for  the  propriety  of  the  proceedings,  and  the  conduct  of  them  (Ar). 
But  he  cannot  take  any  step  in  the  cause  in  his  own  name  and 
independent  of  the  Attorney-general.  Where  therefore,  in  the 
case  of  the  Attorney-general  v.  Wright  (/),  notice  of  motion  was 
given  on  behalf  of  a  relator,  and  an  objection  was  made  that  it 
ought  to  have  been  on  behalf  of  the  Attorney-general;  Lord 
Langdale  decided,  that  the  notice  was  irregular,  and  said  that 
"  Relators  should  know  that  they  are  not  parties  to  informations, 
and  have  no  right  of  their  own  authority  to  make  any  application 
to  the  Court.  The  Attorney-general  is  the  only  person  whom  the 
Court  recognizes  in  such  cases."  And  in  the  Attorney-general 
v.  Barker  (to),  which  was  an  information,  and  bill,  Lord  Cotten- 
ham  refused  to  hear  the  relator  in  person  on  behalf  of  the  Attor- 
ney-general, and  said  he  could  not  separate  the  information  from 
the  bill  so  as  to  hear  him  as  the  plaintiff  in  the  bill.  It  some- 
times happens  that  the  relator  has  an  interest  in  the  matter  in  dis- 
pute, of  the  injury  to  which  interest  he  is  entitled  to  complain. 
In  what  cases  In  this  case  his  personal  complaint  being  joined  to  and  incorpora- 

be^pla^ffs10  ted  with  the  information  Siven  to  the  Court  ty  the  officer  of  **»* 
Crown,  they  form  together  an  information  and  bill,  and  are  so 
termed.  In  some  respects,  however,  they  are  considered  as  dis- 
tinct proceedings ;  and  the  Court  will  treat  them  as  such,  by  dis- 
missing the  bill  and  retaining  the  information,  even  though  the 
relief  to  be  granted  is  different  from  that  prayed.  Thus  in  Attor- 
ney-general v.  Vivian  (n),  where  the  record  was  both  an  informa- 
tion for  a  charity  and  a  bill,  and  the  whole  of  the  relief  specifi- 
cally prayed  was  in  respect  of  an  alleged  interest  of  the  relator  in 
the  trust  property,  which  he  did  not  succeed  in  establishing,  Lord 
Gifford,  although  he  dismissed  the  bill  with  costs,  retained  the  in- 
formation for  the  purpose  of  regulating  the  charity.  It  is  more- 
over necessary  that  the  person  joined  as  co-plaintiff  should  have 
some  individual  interest  in  the  relief  sought  to  be  obtained  by  the 
suit,  for  in  the  case  of  the  Attorney-general  v.  The  East  India 
Company  (0),  the  Vice-Chancellor  of  England  allowed  a  demurrer 
to  the  whole  record,  because  persons  were  made  co-plaintifEs  who 


(k)  Ld.  Red.  18. 
(0  3  Beav.  447. 
(m)  4  M.  &  C.  262. 


(it)  1  Russ.  226;  2  Swan.  215. 
(0)  11  Sim.  380. 


does  not  immediately  concern  the  right  of  the  Crown,  it  is  said  a  relator 
must  be  named.    2  Maddock  Ch.  Princ.  &  Prac.  (3d  Lond.  ed.)  203. 
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asked  nothing  for  themselves,  and  did  not  show  that  they  were   Of  Relator*. 
individually  entitled  to  any  thing.     As  however  there  appeared  a  v*^^v^%~' 
case  for  relief,  he  gave  leave  to  amend  for  the  purpose  of  con- 
verting the  record  into  an  information  only ;  and  ordered  that  the 
plaintiffs  should  remain  on  the  record  in  the  character  of  relators 
in  order  that  they  might  be  answerable  for  costs. 

But  although  it  is  the  general  practice,  where  the  suit  immedi-  Where  the  suit 
ately  concerns  the  rights  of  the  Crown,  to  proceed  without  a  re-  rjghts'of  the 
lator,  yet  instances  have  sometimes  occurred  where  relators  have  Crown. 
been  named.    In  such  cases,  however,  it  has  been  done  through 
the  tenderness  of  the  officers  towards  the  defendant,  in  order  that 
the  Court  might  award  costs  against  the  relator  if  the  suit  should 
appear  to  have  been  improperly  conducted,  it  being  a  prerogative 
of  the  Crown  not  to  pay  costs  to  a  subject  (p)  (1). 

It  has  been  said,  that  as  the  Queen  by  reason  of  her  preroga- 
tive does  not  pay  costs  to  a  subject,  so  it  is  beneath  her  dignity  to 
receive  them.  But  many  instances  occur  in  the  coarse  of  prac- 
tice, in  which  the  Attorney-general  receives  costs.  Thus  when 
collusion  is  suspected  between  the  defendants  and  the  relators,  the 
Attorney-general  attends  by  a  distinct  solicitor,  and  always  re- 
ceives his  costs.  In  Attorney-general  v.  Lord  Ashburnham  (q), 
Sir  J.  Leach,  V.  C,  said,  in  reference  to  the  asserted  principle 
that  the  Crown  can  neither  pay  nor  receive  costs,  "  I  find  no  such 
principle  in  Courts  of  Equity.  The  Attorney-general  constantly 
receives  costs,  where  he  is  made  a  defendant  in  respect  of  lega- 
cies given  to  charities  (r) ;  and  even  where  he  is  made  a  defend- 
ant in  respect  of  the  immediate  rights  of  the  Crown  in  cases  of 
intestacy,  and  where  charity  informations  have  been  filed  by  the 
Attorney-general,  costs  have  been  frequently  awarded  him  in  in- 
terlocutory matters,  independently  of  the  relator." 

The  propriety  of  naming  a  relator  for  the  purpose  of  his  being  Usually  named 
answerable  for  costs,  and  the  oppression  arising  from  a  contrary  ^u0^80^ 
practice,  were  particularly  noticed  by  Baron  Perrot,  in  a  cause  in 
the  Exchequer,  Attorney-general  v.  Fox  («),  in  which  case  no  re- 
lator was  named;  and  though  the  defendants  finally  prevailed, 
they  were  put  to  an  expense  almost  equal  to  the  value  of  the  prop- 

(p)  Vide  3  Bl.  Com.  400.  (r)  MoMridire  u.Thackwell,  7  Ves. 

(«)  1  S.  &  S.  394.  36,88. 

(#)  Ld.  Red.  19; 

(1)  3  Maddock  Princ.  &  Prac.  Ch.  (3  Lond.  ed.)  203  and  note ;  1  Smith 
Ch.  Pr.  (2nd  Am.  ed.)  99;  Story  Eq.  PI.  §  8. 
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Of  Relators.  erty  in  dispute.  The  introduction  of  a  relator,  however,  in  cases 
s*^*ssm^s  in  which  the  information  is  merely  concerning  the  rights  of  the 
Crown,  is  a  mere  act  of  favor  on  the  part  of  the  Crown  and  its 
officers ;  and  it  appears  to  have  been  the  opinion  of  Lord  Eldan 
that,  even  in  informations  concerning  charities,  the  introduction 
of  a  relator  was  an  indulgence  on  the  part  of  the  Crown,  which 
though  usual  might  be  withheld.  In  the  Matter  of  the  Bedford 
Bat  not  abso-  Charity  (t),  in  speaking  of  informations  concerning  charities,  his 
sary.  Sembu!'  Lordship  said,  that  "  there  is  no  doubt,  that  though  a  relator  is 
commonly  required  for  the  purpose  of  securing  costs,  the  Attor- 
ney-general may,  if  he  pleases,  proceed  without  a  relator."  This 
dictum  appears  to  be  at  variance  with  the  opinion  of  Lord  Thur- 
low,  in  the  Attorney-general  v.  Oglander  («),  in  which  his  Lord- 
ship is  reported  to  have  expressed  his  belief  that  an  information 
without  a  relator  would  not  do ;  and  the  opinion  of  Lord  Thurlow 
upon  this  point  appears  to  have  been  adopted  by  Lord  Redea> 
dale  (x).  But  it  is  worthy  of  remark  that  in  the  cases  which  are 
referred  to  as  authorities  upon  this  subject  in  the  margin,  of  At- 
torney-general v.  Oglander,  the  point  does  not  appear  to  have 
arisen  (y) ;  and  with  respect  to  another  case,  referred  to  by  the 
Annotator  upon  Mr.  Vesey's  Reports  (z),  to  show  the  necessity  of 
there  always  being  a  relator,  it  is  to  be  observed,  that  it  was  a  case 
arising  upon  a  plea,  of  outlawry  in  the  relator,  which  was  held  to 
be  a  good  plea ;  but  the  decision  was  given  upon  the  ground  that, 
although  the  Attorney-general  was  plaintiff,  yet  the  relator  was  to 
have  the  whole  benefit  or  loss  of  the  suit,  and  was  himself  a  party 
to  it,  for  it  would  abate  by  his  death,  &c. ;  and  the  King's  name 
was  only  made  use  of  by  the  form  of  the  Court,  and  he  was  not 
directly  concerned  at  all,  and  very  little  by  consequence,  and  the 
suit  was  not  for  the  King's  duty,  but  for  the  relator's  interest. 
Upon  the  whole,  therefore,  it  seems,  that  although  in  cases  of  in- 
formations for  charities,  the  general  and  almost  universal  practice 
is  to  have  a  relator  for  the  purpose  of  answering  the  costs,  yet 
the  rule  is  not  imperative ;  and  the  Attorney-general,  as  the  officer 
of  the  Crown,  may,  in  the  exercise  of  his  discretion,  exhibit  such 
an  information  without  a  relator.  In  confirmation  of  this  it  is  to 
be  observed,  that  in  informations  under  the  statute  (a),  for  giving 

(I)  2  Swan.  520.  (t)  Attorney-general  of  the  duchy 

(u)  1  Ves.  J.  246.  of  Lancaster  v.  Heath,  Free,  in  Ch. 

(x)  Ld.  Red.  78.  13. 

(y)  Attorney-general  v.  Smart,  1        (a)  69  Geo.  III.  e.  91,  contained 

Ves.  72;  Attorney-general  v.  Mid-  and  extended  by  2  Will.  IV.  e.  57. 
dleton,  2  Ves.  327. 
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additional  facilities  in  applications  to  Courts  of  Equity  regarding  Of  Belaton. 
the  management  of  estates  or  funds  belonging  to  charities,  it  is  ^^^~**-y 
not  the  practice  to  hare  a  relator. 

All  persons,  who  are  not  under  any  of  the  legal  disabilities  af-  Who  may  be 
ter  mentioned,  may  be  relators  in  informations  concerning  chari-  relators. 
ties  (1);  and  dissenters  may  fill  that  character   for  dissenting 
charities  {b)>  and  the  maintenance  of  a  Protestant  dissenting 
chapel  is  considered  a  charitable  institution  for  this  purpose  (c). 

It  does  not  appear  to  be  required  in  cases  of  charities,  that  the  whether  they 
relator  should  be  personally  interested  in  the  charity,  though  from  ou«ht  to  be  in- 
what  was  said  by  Lord  Hardwicke  in  Attorney-general  v.  Buck- 
nail  (d)f  it  appears  that  some  interest  in  the  relator,  however  re- 
mote, was  considered  necessary.  Lord  Gilford,  M.  R.,  however, 
in  Attorney-general  v.  Vivian  («),  says,  "  whatever  opinions  may 
have  been  previously  entertained  upon  this  subject,  I  conceive  it 
is  not  necessary  for  relators  to  have  any  interest  in  the  subject  of 
the  rait." 

If  an  information  is  exhibited  at  the  relation  of  a  person  not  in-  Effect  of  their 
terested  in  the  charity,  and  it  appears  that  there  is  ground  for  the  being  interest- 
hterferenoe  of  the  Court,  though  he  is  mistaken  in  the  relief  Jai|",Hm 
prayed,  the  Court  will  take  care,  at  the  hearing,  to  decree  in  such 
a  manner  as  will  best  answer  the  purposes  of  the  charity  (/),  even 
though  the  specific  relief  prayed  by  die  information  is  refused  (g). 
But  it  seems  that  where  a  person  who,  in  the  event  of  a  particular 
construction  of  the  will  or  deed  by  which  the  charity  is  founded 
being  considered  correct,  would  be  personally  interested  in  the 
charity,  files  an  information  in  which  he  is  the  relator,  insisting 
upon  that  construction,  and  praying  relief  accordingly,  but  fails 
in  establishing  his  case,  the  information  will  be  dismissed.    Thus 
where  a  question  arose  between  two  charities,  one  for  poor  people 

(•)  Attorney-general  v.  Lord  Dad-  have  an  interest  in  the  charity, 
ley,  Cooper,  146.  (f)  2  Atk.  328. 

(d)  Attorney-general  v.  Fowler,  15        Qr)  Per  Lord  Eldon,  in  Attorney - 

Ves.  85.  general  t>.  Whiteley,  11   Ves.  247; 

(rf)  2  Atk.  328.  Vide  etiam  Attorney-general  v.  Scott, 

fo)  1  Rum.  236.    In  this  respect  an  1    Vee.    413;    Attorney-general    v. 

inforniAtion  differ*  from  a  petition  un-  Mayor  of  Stamford,  2  Swan.  591; 

der  the  52  Geo.  III.  c.  101,  as  persons  Attorney-general  v.  Parker,  1  Ves.  43; 

presenting  petitions  under  that  Act  Attorney-general  v.  Smart,  1  Ves.  72; 

must,  according  to  the  opinion  ex-  2  Ves.  426;  Attorney-general  v.  Bol- 

preseed  by  Lord  Eldon  in  the  case  of  ton,  3  Anst.  820. 
the  Bedford  Charity,  2  Swanst.  518, 


(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  99. 


16  Persons  by  whom  a  Suit  may  be  instituted: 

Of  Relators.    in  a  particular  parish,  and  the  other  for  poor  widows  in  an  alms- 

V*-^*N/^^^  house,  concerning  the  right  to  a  legacy  given  by  a  will  in  which 

there  were  descriptions  applicable  to  both,  and  an  information  was 

filed  at  the  relation  of  the  latter,  the  Lord  Chancellor  (Lord 

Thurlow)  dismissed  the  information  because  the  relators  had  no 

title  (k). 

Decree  made        '£  however,  a  person  files  an  information  as  a  relator,  claiming 

upon  a  title  dif-  the  benefit  of  the  charity  for  himself,  and  insisting  upon  his  claim 

fn^SedVpon.  under  a  title  as  to  which  lt  aPPears  ****  ne  **  mistaken,  though  he 
be  found  to  be  entitled  under  another  title  upon  which  he  does 
not  insist,  a  decree  will  be  made.  Thus,  where  the  curate  of  a 
chapel  filed  an  information  in  the  name  of  the  Attorney-general, 
in  which  he  himself  was  the  relator,  claiming  the  benefit  of  an 
augmentation  under  the  29  Car.  II,  c.  8,  and  the  relator  founded 
his  case  on  a  right  of  nomination  in  the  rector,  but  the  defendant 
proved  a  right  of  nomination  in  the  vicar,  by  whom  the  relator 
had  been  nominated,  it  was  insisted,  that  though  a  right  was  in 
the  relator,  yet  he  must  recover  according  to  the  right  he  had  set 
up ;  but  Lord  Hardwicke  was  of  opinion,  that  although  if  it  had 
been  a  bill  by  the  curate  in  his  own  name,  he  never  could  have 
made  a  decree  to  establish  a  right  appearing  in  him  contrary  to 
that  set  up,  yet  this,  being  an  information  in  the  name  of  the  At- 
torney-general, is  an  answer  to  that  also;  for  though  such  an  in- 
formation to  establish  a  charity  is  mistaken  in  the  circumstance  of 
laying  it,  yet  if  it  appears  that  there  is  a  charity,  and  the  right 
appears  in  the  whole  cause,  that  information  cannot  be  dismissed, 
but  a  decree  must  be  made  to  establish  that  charity  (t).  This 
doctrine,  his  Lordship  observed,  "has  been  frequently  laid  down 
in.  this  Court  and  allowed,  because  it  is  considered  as  a  proceed- 
ing by  an  officer  of  the  Crown ;  and  as  the  King  is  pater  patriot, 
the  information  therefore  must  not  be  dismissed  :  so  that  though 
the  relator  has  mistaken  his  title,  yet  if  in  the  cause  a  title  conies 
out  for  him  and  his  successors,  he  must  have  that  title  establish- 
ed "(k). 

Whether  an         There  is  a  case  in  the  Precedents  in  Chancery  (/),  where  a  plea 

outlaw  can  be  of  outlawry  in  disability  of  the  person  of  the  relator  in  an  info?- 
a  relator. 


i&% 


Attorney-general  z.  Oglander,    Attorney-general  v.  Middleton,  2  Vet. 
246.  328. 


(i)  This  rule  only  applies  when  it  is        (ft)  Attorney-general  v.  Brereton,2 

ed  by  a  private  per-    Ves.  425. 

(0  Attorney-general  i 

rated  by  royal  charter  under  the  Great    of  Lancaster,  v.  Heath,  Prec.  Ch.  13. 


a  charity  instituted^  by  a  private  per-    Ves.  425. 
"chi 


son,  not  to  cases  of  charities  incorpo-        (V)  Attorney-general  of  the  duchy 
rated  by  royal  charter  under  the  Great      "*  -     -    -         —    - 

Seal,  for  they  are  already  established. 
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mation,  is  said  to  have  been  allowed  in  the  Duchy  Court  of  Lan-  Of  Relator*, 
caster.  But  upon  reference  to  the  case,  it  will  be  seen  that  it  was  N^"*v"-,w' 
the  cane  of  an  information  by  the  Attorney-general,  at  the  relation 
of  a  part  owner  of  coal  mines  against  the  other  part  owners, 
praying  that  the  defendants  might  contribute  towards  certain  ex- 
penses which  the  relator  had  been  put  to  in  draining  and  improv- 
ing the  mines,  without  which  they  could  not  be  wrought,  so  the 
King  would  lose  his  duty ;  so  that  in  fact  the  relator  was  the  sub- 
stantial plaintiff  in  the  suit,  and  the  King's  name  was  only  made 
use  of  as  a  matter  of  form,  "  the  Crown  not  being  directly  con- 
cerned, and  only  very  little  as  a  matter  of  consequence."  In- 
deed, the  relator  is  stated  in  the  report  to  have  been  himself  a 
party  to  the  suit,rso  mnch  so  that  it  would  have  abated  by  his 
death. 

From  the  above  case  it  appears,  that  where  a  relator  himself  Of  the  effect 
.  .  >  ,  .  -   ,  i  j    of  the  death  of 

claims  an  interest  in  the  subject-matter  of  the  suit,  and  proceeds  the  reiator. 

by  bill  as  well  as  by  information,  making  himself  both  plaintiff 

and  relator,  the  suit  will  abate  by  his  death.    Where,  however, 

the  snit  is  merely  an  information,  the  proceedings  do  not  abate  by 

the  death  of  the  relator  (»),  they  can  only  abate  by  the  death  or 

determination  of  interest  of  the  defendant  (n). 

If  there  are  several  relators,  the  death  of  any  of  them,  while  Proceeding 
there  survives  one,  will  not  in  any  degree  affect  the  suit ;  but  if  thereupon, 
all  the  relators  die,  or  if  there  is  but  one,  and  that  relator  dies, 
the  suit  is  not  abated,  but  the  Court  will  not  permit  any  further 
proceedings  till  an  order  has  been  obtained  for  liberty  to  insert 
the  name  of  a  new  relator,  and  such  name  is  inserted  according- 
ly, otherwise  there  would  be  no  person  to  pay  the  costs  of  the  suit 
in  case  the  information  should  be  deemed  improper,  or  for  any 
other  reason  should  be  dismissed  (o).  Where,  however,  a  relator 
dies,  the  application  for  leave  to  name  a  new  relator  must  be  made 
by  the  Attorney-general,  and  not  by  the  defendant,  otherwise  the 
defendant  might  choose  his  own  prosecutor  (p)  (1). 

With  respect  to  informations  on  behalf  of  idiots  and  lunatics,  it  Informations 
seems  that  it  is  not  only  necessary  that  the  lunatic  should  be  a  {J^1^  jj- 
party,  but  it  is  also  requisite  that  there  should  be  a  relator  who  natics,  must 
may  be  responsible  to  the  defendant  for  the  costs  of  the  suit,  be  by  a  relator. 
Thus  in  the  case  of  the  Attorney-general  v.  Tyler,  mentioned  in 

(m)  Waller  v.  Hanger,  2  Bnlst.  134.        (p)  Attorney-general  v.  Plnmtree, 
(a)  Ld.  Red.  78.  5  Mad.  453. 

(0)  Ld.  Red.  79. 

(1)  2  Maddock  Princ.  &  Prac.  Ch.  (3d  Lond.  ed.)  203, 204. 

2« 


18  Persons  by  whom  a  Suit  may  be  instituted: 

Of  Relators  the  note  to  Lord  Redesdale's  Treatise  (q),  it  appears  that  the  Jo- 
j^^te^T'  natic  had  been  made  the  relator,  but  that  on  a  motion  being  mide 
not  be  relator,  that  a  responsible  relator  should  be  appointed,  Lord  Northingtoo 
directed  that  all  further  proceedings  in  the  cause  should  be  sus- 
pended until  a  proper  person  should  be  named  as  relator  in  his 
stead.  This  appears  to  be  the  same  cause  which  has  been  before 
referred  to,  as  reported  in  Mr.  Dickens'  Reports  (r),  in  which, 
upon  the  hearing,  it  was  objected  that  the  lunatic  was  not  a  party 
to  the  suit,  although  he  was  named  as  relator,  and  the  cause  wis 
consequently  ordered  to  stand  oyer,  with  liberty  to  amend  by  add- 
ing  parties,  and,  if  so  advised,  to  change  the  information  into  a 
bill.         ' 

The  object  in  requiring  that  there  should  be  a  relator  in  infor- 
mations exhibited  on  the  part  of  the  Attorney-general,  is,  as  we 
have  seen,  that  there  may  be  some  person  answerable  for  the  costs, 
in  case  they  should  have  been  improperly  filed.    Thus  in  the  case 
of  Attorney-general  v.  Smart  (*),  before  referred  to,  where  the  in- 
formation was  held  to  have  been  unnecessary,  and  contrary  to  the 
right,  the  costs  were  ordered  to  be  paid  by  the  relator.    But  in 
the  case  of  Attorney-general  v.  Oglander,  before  referred  to,  where 
liable  to  costs   the  relator  insisted  upon  a  particular  construction  of  the  will  of 
Not  where       tne  Person  by  whom  the  charity  was  founded,  and  in  which  there 
they  bona  fide   was  considerable  ambiguity,  although  he  failed  in  satisfying  the 

construcUoiIof  Court  *****  hifl  construction  waa  the  right  <***>  «"*  **»  information 
a  will.  was  consequently  dismissed,  the  Court  did  not  make  him  liable  to 

the  costs  of  the  defendant,  although  it  refused  to  permit  the  costs 
to  be  paid  out  of  the  funds  of  the  charity.     And  in  general,  where 
Nor  where  re-  an  information  prays  a  relief,  which  is  not  granted,  but  the  Court 
tho  "h*1™^ ' tnmlw  Prop6'  to  maB:e  a  decree  according  to  the  merits,  so  that* 
specific  relief  tne  information  is  shown  to  have  had  a  foundation,  although  the 
prayed  for.       relief  is  not  such  as  the  relator  prayed,  the  relator  will  not  be  or- 
dered to  pay  the  costs  (*). 
Allowed  their       And  in  general,  where  relators  conduct  themselves  properly  and 
Sffund.°f      their  conduct  nas  Deen  beneficial  to  the  charity,  they  are  allowed 
their  costs.     Thus  in  Attorney-general  v.  The  Brewers'  Com- 
pany (tf),  the  relators  (in  the  report  erroneously  called  the  plain- 
tiffs) were  allowed  their  costs  out  of  the  improved  rents  of  the 
charity  estates,  because  they  had  been  serviceable  to  the  charity 

As  .between      by  easing  it  of  a  debt  which  was  claimed  against  it  (z).     And  it 
solicitor  and 

.  client.                   ty  Ld.  Red.  23 ;  vide  2  Eden,  230,  1  Vea.  J.  246. 

s-  C.  (t)  Attorney-general  v.  Bolton,  3 

(r)  Ante.  Anat.820. 

(*)  1  Ves.  72;  Attorney-general  ».  (*)  1  P.  Wm».  376. 

Parker,  3  Atk.  576 ;  1  Vea.  43,  S.  C. ;  (x)  Beamea  on  Coats,  24. 
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that  in  some  cases  the  costs  of  relators  will  be  taxed  as  be-  Of  Relators, 
tween  solicitor  and  client,  as  otherwise  people  would  not  come  V^"N^^*' 
forward  to  file  informations  (y) ;  and  that  in  special  cases  they  will 
be  allowed  their  charges  and  expenses  in  addition  to  the  costs  of 
the  suit 

In  the  case  of  Attorney-general  v.  Ker  (z),  an  order  was  in  the  Costs,  charges, 
first  instance  made  to  refer  it  to  the  Master  "  to  tax  and  settle  the  ^^^^ 
costs,  charges,  and  expenses  of  the  relator,  incidental  and  prepara-  the  suit. 
tory  to  these  causes,  properly  incurred,  in  addition  to  the  costs 
thereinbefore  directed  to  be  paid  by  the  defendant,  to  be  paid  by 
the  trustees  of  the  hospital  of  St  Thomas  for  the  time  being,  or 
the  treasurer  thereof,  out  of  the  funds  belonging  to  the  hospital.11 
To  this  order  two  objections  were  made ;  first  that  the  decree  was 
wrong  so  far  as  it  gave  the  relator  "  the  extra  costs,  charges,  and 
expenses  incidental  and  preparatory  to  the  cause  properly  in- 
curred;" 2ndly,  That  these  extra  costs,  &c.  ought  not  to  be 
charged  on  the  whole  property  of  the  hospital  generally,  but  only 
on  the  property  which  was  the  subject  of  the  informatioo.    Lord 
LangdaJe,  M.  R.,  said,  "  on  considering  the  cases  which  have  oc- 
curred, it  appears  that  the  relator  in  a  charity  information,  where 
there  is  nothing  to  impeach  the  propriety  of  the  suit,  and  no  spe- 
cial circumstances  to  justify  a  special  order,  is,  upon  obtaining  a 
decree  for  the  charity,  entitled  to  his  costs  as  between  solicitor  and 
client,  and  to  be  paid  the  difference  between  the  amount  of  such 
costs  and  the  amount  of  the  costs  which  he  may  recover  from  the 
defendants  out  of  the  charity  estate.    There  may  be  special  cases 
in  which  the  relator  may  be  entitled  to  charges  and  expenses  in 
addition  to  his  costs  of  the  suit  as  between  solicitor  and  client; 
but  it  appears  to  me  that  such  cases  must  depend  upon  their 
peculiar  circumstances,  to  be  brought  forward  and  established  by 
evidence  on  proper  occasions.     Upon  the  second  point  I  find  that  Oat  of  what 
there  are  several  cases  in  which  the  costs  to  be  paid  by  the  trus-  mi 
tees  of  a  charity,  have  been  ordered  to  be  paid  out  of  the  funds 
generally ;  but  the  trustees  objecting,  it  appears  to  me  more  reg- 
ular and  proper,  in  the  first  instance  at  least,  to  charge  the  costs 
which  fall  upon  the  charity  estate  on  the  fund  recovered  by  the 
information,  or  on  the  estate  which  is  the  subject  of  the  suit" 
The  decree  was  accordingly  varied,  and  the  relator,  instead  of 
being  allowed  his  costs,  charges,  and  expenses  incidental  to  the 

(y)  Attorney-general    v.    Taylor,  Costs,  App.  343;  S.  C;  and  Mog- 

cited  in  Osborne  v.  Denne,7  Yes.  424 ;  gridge  v.  Thaokwell,  7  Ves.  36. 

see  also  7  Ves.  425 ;  Attorney-general  (z)  4  Beav.  297. 
v.  Carte,  1  Dick.  113;   Beames  on 
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Of  Relators. 


Should  be  per- 
son of  sub- 
stance. 


Dismissal  of 
informations. 


causes  properly  incurred,  was  only  allowed  his  costs  as  between 
solicitor  and  client ;  and  the  costs  and  sums  which  were  to  be 
paid  by  the  trustees,  instead  of  being  directed  to  be  paid  out  of  the 
funds  of  the  hospital,  were  made  a  charge  on  the  property  which 
was  the  subject  of  the  suit,  and  ordered  to  be  raised  by  sale  or 
mortgage  thereof. 

As  the  principal  object  in  having  a  relator  is,  that  he  may  be 
answerable  for  the  costs  of  the  proceedings,  in  case  the  informa- 
tion shall  appear  to  have  been  improperly  instituted  or  conducted, 
it  follows  as  a  matter  of  course  that  such  relator  must  be  a  person 
of  substance,  and  if  it  is  made  to  appear  to  the  Court,  after  the  in- 
formation is  filed,  that  the  relator  is  not  a  responsible  person,  all 
further  proceedings  in  the  information  will  be  suspended  till  a 
proper  person  shall  be  named  as  relator  (a). 

It  is  to  be  observed,  that  an  information  by  the  Attorney-gen- 
eral cannot  be  dismissed  for  want  of  prosecution,  it  is  his  privi- 
lege to  proceed  in  what  way  he  thinks  proper ;  but  an  information 
in  his  name  by  a  relator,  is  subject  to  be  dismissed  for  want  of 
prosecution  with  costs. 


Section  II. 


The  Attorney-general  of  the  Queen  Consort. 


As  the  Queen  Consort  is  in  law  a  public  person  exempt  and  dis- 
tinct from  the  King,  and  may  purchase  and  acquire  lands  and  sep- 
arate property  in  goods,  and  dispose  of  them  by  will  {b)  or  other- 
wise, without  the  concurrence  of  her  husband,  and  is  to  all  intents 
and  purposes  hfeme  sole,  so  she  may  sue  and  be  sued  without  her 

Sues  by  her      husband  being  joined  in  the  proceedings  (c).     But,  like  the  King, 
Attorney-gen-  8ne  docg  not  gue^  nor  jfl  gne  flue<j  *m  ^  own  name .  ^  M  Bne  j^ 

an  Attorney  and  Solicitor-general  of  her  own,  suits  in  equity  on 
her  behalf  are  commenced  by  her  Attorney-general  by  information, 
and  not  by  bill  (d). 
Secus,*  Queen     It  seems  that  a  Queen  Dowager  (e)  has  not  the  same  privilege 
as  a  Queen-Consort. 


Dowager. 


(a)  Attorney-general  v.  Tyler,  2 
Eden,  230 ;  Bee  also  Attorney-general 
v.  Knight,  3  M.  &  C.  154. 

(ft)  &  &  40  Geo.  III.  c.  88. 

(c)  1  Bl.  Com.  219. 


(<*)  17  Vin.  Ab.  tit.  Prerog.  B.  e. 
pi.  1. 

(e)  Vide  Attorney-general  r.  Tar- 
rington,  Harare*,  219. 


The  Attorney-General  to  the  Prince  of  Woks. 

Section  III. 

The  Attorney-general  to  the  Prince  of  Wales. 

Thb  Prince  of  Wales,  as  Duke  of  Cornwall,  may  also,  as  has  Information* 

been  shown,  sue  in  the  Queen's  Courts,  for  matters  relating  to  ^t^ey^"*  " 

that  duchy,  by  information  in  the  name  of  his  Attorney-general ;  general. 

but  whether  his  right  to  do  so  arises  merely  from  his  being  in  ?e,ll?f'  °°?' 
_  .      f  f     ,  J  .  .      _.      .  °        fined  to  suits 

possession  of  the  dukedom,  or  is  consequent  upon  his  dignity  as  relating  to  his 

Prince  of   Woks,  does    not  clearly  appear ;   and  it  should  be  fT*Per*I  J?_ 

mentioned,  with  reference  to  this  point,  that  there  is  one  pre*  wall. 

cedent  of  an  information  by  the  Attorney-general  of  the  Prince, 

in  his  character  of  Prince,  touching  the  reversion  to  a  wood  in 

Devonshire,  which  had  been  granted  to  him  (g). 

It  seems  that  where  there  is  no  Prince  of  Wales,  an  information  Where  no 
relating  to  the  rights  of  the  duchy  of  Cornwall  is  filed  by  the  Wak^ornn- 
Queen's  Attorney-general ;  and  that  where  there  is  a  Prince  of  der  age. 
Wales,  but  he  is  under  age,  the  information  ia  usually  filed  by  the 
Queen's  Attorney-general,  joining  with  him  the  Attorney-general 
for  the  Prince  as  Duke  of  Cornwall  (h) 

In  a  case  where  an  information  was  filed  by  the  Attorney-gen-  In  case  of 
era!  for  the  Prince  of  Wales  as  Duke  of  Cornwall,  and  the  Prince  [^death^ 
died,  the  suit  was  revived  by  an  information  in  the  nature  of  a  bill  the  Prince, 
of  revivor  filed  by  the  King's  Attorney-general,  and  a  demurrer  to 
the  information  was  overruled  (i). 


Section  IV. 

Governments  of  Foreign  States. 

It  seems  to  have  been  considered  by  Lord  Thurlow  as  a  doubt- 
ful point  whether  the  sovereign  of  a  foreign  state  can  sue  in  the 
municipal  courts  of  this  country,  and  whether  the  claims  of  such 
a  person  are  not  matter  of  application  from  state  to  state  (k). 
The  point,  however,  has  been  lately  determined  in  the  affirmative,  May  sue. 

{f)  Vide  the  judgment  of  Ld.  Ch.  &c.  of  Plymouth,  Wightw.  134. 

B.  Maedonald,  in  Attorney-general  of  (k)  Barclay  v.  Unwell,  3  Ves.  J. 

Prince  of  Wales  r.  Sir  J.  St.  Aubyn,  431;  Tide  etiam  The  Nabob  of  the 

Wightw.  167.  Carnatic  v.  East  India  Company,  1 

(I)  Ibid.  Vea.  J.  371,  in  which  the  authorities 

(t)  Attorney-general  9.  The  Mayor,  upon  this  point  are  collected. 


82  Persons  by  whom  a  Suit  may  be  instituted: 

Governments  in  the  case  of  The  King  of  Spain  v.  Machado  (f),  which  was  a 
States.*11  biH  fikd  on  behalf  of  the  King  of  Spain  and  of  two  other  persons 
resident  in  London,  claiming  some  property  which  had  been  re- 
ceived by  one  of  the  defendants  under  a  treaty  between  France 
and  Spain,  and  which  it  was  alleged  was  the  property  of  the  King  of 
Spain.  To  this  bill  a  general  demurrer  was  put  in ;  and  amongst 
other  grounds  of  demurrer  it  was  contended,  that  being  a  foreign 
absolute  sovereign,  he  was  not  capable  of  maintaining  a  suit  in  a 
Court  of  Equity  here,  or  at  least,  that  he  was  not  capable  of  main- 
taining a  suit  for  the  enforcement  of  alleged  rights  belonging  to 
him  only  in  his  royal  character.  This  demurrer  was  allowed  by 
Lord  Lyndhurst,  but  upon  a  different  ground,  namely,  that  the 
parties,  who  had  been  joined  with  the  King  of  Spain  as  co-plain- 
tiffs, had  no  interest  in  the  subject-matter  of  the  suit,  and  after  the 
allowance  of  the  demurrer,  the  King  of  Spain  alone  filed  another 
bill  against  the  same  defendants,  for  the  same  purposes  as  before, 
and  the  defendants  demurred  again,  but  the  demurrer  was  over- 
ruled by  the  Lord  Chancellor  (»),  and  his  Lordship's  judgment 
has  been  confirmed  by  the  House  of  Lords  on  appeal.  And  in 
giving  judgment  upon  that  occasion,  Lord  Redesdale  observed, 
"  This  is  one  of  the  clearest  cases  that  can  be  stated.  I  conceive 
that  there  can  be  no  doubt  that  a  sovereign  may  sue.  If  he  can- 
not, there  is  a  right  without  a  remedy ;  for  it  is  only  by  suit  in 
Court,  that  the  respondent  can  obtain  his  remedy :  he  sues  as  ev- 
ery sovereign  must  sue,  generally  either  on  his  own  behalf,  or  on 
behalf  of  his  subjects"  (n)  (1). 

4Russel,225;  Hullett  v.  King  Government  v.  Rothschild,  1  Sim. 

tain,  2  Bligh,  N.  S.  31 ;  vide  etiam  94 ;  King  of  Hanover  v.  Wheatley,  4 

City  of  Berne  v.  Bank  of  England,  9  Beav.  78. 

Ves.  347 ;  Dolderv.  Bank  of  England,  (it)  2  Bligh,  N.  S.  60;   and  see 

10  Ves.  353;  Dolder  v.  Lord  Hunt-  Duke  of  Brunswick  v.  King  of  Han. 

ingfield,  11  Ves.  283.  over,  6  Beav.  Ill ;  and  post,  on  the 

(m)  King  of  Spain  v.  Machado,  4  liability  of  foreign  states  to  be  sued. 
Russ.  560 ;  vide  ettamThe  Columbian 

(1)  It  was  formerly  a  subject  of  much  forensic  discussion,  whether  foreign 
sovereigns  could  maintain  suits  in  the  Courts  of  Equity  of  another  country  ; 
but  the  doctrine  is  now  established  in  affirmance  of  their  rights,  upon  very 
satisfactory  principles.  See  Story  Eq.  PI.  §  55 ;  Brown  v.  Minis,  1  M'Cord, 
80 ;  2  Kent,  (5th  ed.)  285,  in  note. 

If  a  country  were  to  refuse  to  permit  a  foreign  sovereign  to  sue  in  its  courts, 
it  might  become  a  just  cause  of  war.  Story  Eq.  PI.  §  55 ;  King  of  Spain  ©. 
Mendazabel,  5  Sim.  596;  Edwards  on  Parties  in  Eq.  33,  34,  35;  Calvert  on 
Parties,  ch.  3,  i  27,  pp.  310,  311. 

By  the  Constitution  of  the  U.  States,  foreign  States  are  expressly  authorised 
to  sue  in  the  courts  of  the  United  States.  See  Story  Eq.  PI.  §  55  note  j 
Const.  U.  S.  Art.  Ill,  §  2. 

One  of  the  States  of  the  Union  may  appear  as  plaintiff  in  the  Supreme 
Court  of  the  United  States,  against  either  another  State,  or  the  dusensj 


(Q4Ri 
of  Spain,  S 


ChmcnmmU  of  Foreign  States.  33 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this  Government* 
country,  it  is  necessary  that  it  should  hare  been  recognized  by  the    °  state*?" 
government  here.    This  point  appears  to  have  been  first  discussed  v*^~s/~<w 
in  the  case  of  The  City  of  Berne  in  Switzerland  0.  The  Bank  of  Swum,  where 
England  (0),  which  arose  from  the  application  of  a  person  describ*  Jot  reco*" 
ing  himself  as  a  member  of  the  common  council  chamber  of  the  nixed. 
city  of  Berne,  on  behalf  of  himself  and  of  all  others  the  members 
of  the  common  council  chamber  and  the  burghers  and  citizens  of 
that  city,  to  restrain  the  Bank  of  England  and  South  Sea  Com- 
pany from  permitting  the  transfer  of  certain  funds  standing  in  the 
name  of  trustees  under  a  purchase  by  the  old  government  of 
Berne  before  the  revolution :  the  application  was  opposed  on  the 
ground,  that  the  existing  government  of  Switzerland,  not  being  ac- 
knowledged by  the  government  of  this  country,  could  not  be  no- 
ticed by  the  Court;  and  Lord  Eldon  refused  to  make  the  order, 
observing,  that  it  was  extremely  difficult  to  say  that  a  judicial 
Court   can  take  notice  of  a  government  never  authorized  by 
the  government  of  the  country  in  which  the  Court  sits ;  and  that 
whether  the  foreign  government  was  recognized  or  not,  was  mat- 
ter of  public  notoriety  (2). 

The  fact  of  a  foreign  government  not  having  been  acknow-  The  feet  of  a 
ledged,  is  a  matter  of  public  notoriety,  and  must  be  judicially  noTl^ninre. 
taken  notice  of  by  the  Court,  even  though  there  is  an  averment  in-  cognized  is 
traduced  into  the  bill,  that  the  government  in  question  has  been  re- 1^^1^^ 
cognized  (p).    Thus,  where  in  order  to  prevent  a  demurrer  it  was  Court. 
falsely  alleged  in  the  bill  that  a  revolted  colony  of  Spain  had  been 
recognized  by  Great  Britain  as  an  independent  state,  and  a  de- 
murrer was  nevertheless  put  in,  the  V.  C.  of  England  allowed  the 
demurrer,  observing,  that  if  the  plaintiff  makes  the  fact,  that  this 
is  an  independent  goverment  recognized  by  the  government  of 
this  country,  where  it  is  not  so,  the  foundation  of  his  case,  the 
Court  must  judicially  take  notice  of  what  is  the  truth  of  the  fact, 
notwithstanding  the  averment  on  the  record,  because  nothing  is 


B& 


9  Yes.  347 ;  and  see  Dolder  v.    der  v.  Lord  Huntingfield,  11  Yes. 
oi  England,  10  Yes.  353;  Dol-    283. 

(p)  Taylor  v.  Barclay,  2  Sim.  213 

thereof.  Const.  U.  S.  Art.  Ill,  §  2;  Governor  of  Georgia  9.  Aladrago,  1 
Peters,  110 ;  U.  States  v.  Peters,  5  Crunch,  115;  U.  States  v.  Blight,  3  Hall, 
Law  Jour.  197 ;  Osborn  v.  United  States  Bank,  9  Wheat.  857 ;  U.  States  v. 
Percheman,  7  Peters,  51 ;  N.  York  v.  Connecticut,  4  Dallas,  1 ;  New  Jersey 
«.  New  York,  5  Peters,  284 ;  Rhode  Island  v.  Massachusetts,  13  Peters,  23, 
§  6;  14  Peters,  210 ;  3  Story,  Const.  U.  B.  §  1675—1683;  Nabob  of  the 
Carnatic  v.  East  India  Co.  1  Sumner's  Yes.  371  note,  (a) ;  post,  137  note. 
(2)  Story  Eq.  PL  §  56;  Gebtou  v.  Hoyt,  3  Wheat.  384. 
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Persons  by  whom  a  Suit  may  be  instituted: 


Government* 

of  Foreign 

States. 


Most  sue  in 
such  a  form 
as  that  the 
defendants 
may  file  a 
crossbill. 


A  colonial  go- 
vernment 
existing  by 
letters  patent. 


taken  to  be  true  except  that  which  is  properly  pleaded,  and  that 
when  a  fact  is  pleaded  which  is  historically  false,  and  which  the 
judges  are  bound  to  tafte  notice  of  as  being  false,  it  cannot  be  said 
to  have  been  properly  pleaded  merely  because  it  is  averred,  and 
the  Court  must  take  it  just  as  if  there  had  been  no  such  averment 
on  the  record  (q). 

Where  a  foreign  state  comes  for  the  aid  of  this  Court  in  the  as- 
sertion of  its  rights,  it  must  sue  in  a  form  which  makes  it  possible 
for  the  Court  to  do  justice  to  the  defendants,  therefore,  where  a 
bill  was  filed  by  the  government  of  the  State  of  Columbia,  and  a 
person  describing  himself  as  a  citizen  of  that  state,  and  minister 
plenipotentiary  for  the  same  to  the  court  of  his  Britannic  Majesty, 
and  residing  at  No.  33,  Baker-street,  Portman-square,  in  the 
county  of  Middlesex,  Sir  J.  Leach,  V.  C,  held,  that  the  bill  could 
not  be  sustained,  because  there  was  no  public  officer  named  who 
was  entitled  to  represent  the  interest  of  the  state,  and  upon  whom 
process  could  be  served  on  the  part  of  the  defendants,  in  case  they 
were  advised  to  file  a  cross  bill  and  to  require  an  answer  (r). 

It  seems  that  a  colonial  government,  existing  by  letters  patent, 
which  is  in  some  degree  similar  to  a  corporation  possessing  rights 
in  England,  may  sue  here,  and  ought  to  be  regulated  by  the  law 
of  England,  under  which  it  has  existence  (s) ;  thus  in  Penn  t?. 
Lord  Baltimore  (*),  Lord  Hardwicke  made  a  decree  at  the  suit  of 
the  governor  of  a  province  in  America,  claiming  under  letters  pa- 
tent  by  which  the  district,  property  and  government  had  been 
granted  to  his  ancestor  and  his  heirs.  The  suit  was  for  the  spe- 
cific performance  of  articles  executed  in  England  respecting  the 
boundaries  of  the  two  provinces  of  Maryland  and  Pennsylvania  in 
North  America;  and  Lord  Hardwicke,  although  he  admitted  that 
the  original  jurisdiction,  in  cases  relating  to  boundaries,  between 
provinces,  was  in  the  King  in  council,  made  a  decree,  founding 
the  jurisdiction  upon  articles  executed  in  England  under  seal,  for 
mutual  consideration,  which  he  considered  as  giving  jurisdiction 
to  the  King's  Courts,  both  of  Law  and  Equity,  whatever  the  sub- 
ject-matter might  be  (it). 


(q)  The  Courts  of  this  country  will 
not  entertain  a  suit  for  matters  arising 
out  of  contracts  entered  into  by  indi- 
viduals with  the  government  of  for- 
eign countries,  which  have  not  been 
acknowledged  by  the  government  of 
this  country.  Vide  Thompson  v. 
Powles,  2  Sim.  194,  and  the  cases 
there  cited. 

(r)  The  Columbian  Government  v. 


Rothschild,  1  Sim.  94.  It  is  to  be  ob- 
served, that  in  this  case  it  was  stated 
at  the  bar,  and  does  not  appear  to 
have  been  disputed,  that  it  had  been 
decided  that  an  ambassador  does  not 
represent  his  government  in  a  Court 
of  justice. 

(*)  Barclay  v.  Russell,  3  Ves.  434  - 

(0  1  Ves.  444. 

(«)  Cooper,  Eq.  PI.  123. 


Corporations,  9ft 

Corporation* 
Section  V.  >*£*^ 

Corporations. 

Tin  right  to  me  is  not  confined  to  persons  in  their  natural  ca- 
pacities; the  power  to  sue  and  be  sued  in  their  corporate  name  is 
a  power  inseparably  incident  to  ererj  corporation,  whether  it  be 
sole  or  aggregate  (x)  (1). 

As  a  corporation  must  take  and  grant  by  their  corporate  name,  By  charter, 

so  by  that  name  they  must  in  general  sue  and  be  sued  (2) ;  and  ^^?hmnd 

they  may  sue  by  their  true  name  of  foundation,  though  they  be  their  true 

better  known  by  another  name.    Thus  the  masters  and  scholars  name*  °£**"V 

of  the  Hall  of  Valens  Mary,  in  Cambridge,  brought  a  writ  by  that  better  known 

name,  which  was  the  name  of  their  foundation,  though  they  were  by  another. 

better  known  by  the  name  of  Pembroke  Hall,  and  the  writ  was 

held  good  (y). 

As  a  corporation  by  prescription  may  have  more*  than  one  name, by  pre- 

thejr  maj  sue  by  the  one  name  or  the*  other,  alleging  that  they  and  J^p**011*^ 

their  predecessors  hare  from  time  immemorial  been  known  and  name*,  may 

been  accustomed  to  plead  by  the  one  or  by  the  othar  (*).                roe  by  one  or 
.     ,                   .     .                             .                       ;.        ,           the  other. 
A  suit,  by  a  corporation  aggregate,  to  recover  a  thing  due  to cannot 

them  in  their  coporate  right,  must  not  be*  brought  in  the  name  of  rae  m  the. 
•    .    •       «    *  «.,.-».  i  name  of  their 

their  head  alone,  but  in  their  lull  corporate  name,  unless  it  appear  aea4  ^^ 

that  the  Act  of  Parliament  or  charter  by  which  they  are  constitu-  unless  ■necial- 

ted  enables  them  to  sue  in  the  name  of  their  head.    Yet  though  it  y  *°aptho* 

appear  that  the  head  of  a  corporation  is  enabled  to  sue  in  his  own  riied  to  sue  in 

name  for  anjthing  to  which  the  corporation  is  entitled,  this  will  ^d^hai 

not  preclude  it  from  suing  by  its  name  of  incorporation:  thus,  may  neverthe- 

where  an  action  of  debt  was  brought  in  the  name  of  the  President  J**-.  ro^a|n>  rf 

and  College  of  Physicians  to  recover  the  penalty  of  51.  per  month,  incorporation. 

x)  1  Bl.  Com.  477.  (z)  Vide  9  £dw.  IV.  21 ;  13  Hen. 

)  44  Ed.  III.  35 ;  1  Kyd,  on  Corp.    VII.  14  ;  16  Hen.  VII.  1 ;  and  21  Hen. 

VI.  4,  which  last  seems  contra. 


(1)  Story  Eq.  PI.  §  50;  2  Kent,  (5th  ed.)  183, 284 ;  Hotchkiss  v.  Trustees, 
Ac.  7  John.  356 ;  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wendell,  412 ;  Cham- 
bers e.  Bap  Edu.  So.  1  B.  Monroe,  216 ;  Le  Grand  v.  Hampden  Sidney 
College,  5  Munf.  324;  Trustees  of  Lexington  v.  M'Connell,  3  A.  K.  Marsh. 
224;  Central  Mannf.  Co.  v.  Hartshorne,  3  Conn.  199;  Bank  of  Orleans  v. 
Skinner,  9  Paige,  306. 

(2)  A  corporation  can  only  be  called  upon  to  answer  by  its  proper  name. 
Binney's  case,  2  Bland,  99. 

8o  a  corporation  can  sue  only  by  the  name  and  style  given  to  it  by  law. 
Porter  v.  Neckervis,  4  Rand.  3&9.    See  Minot  v.  Curtis,  7  Mass.  444. 
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26  Persons  by  whom  a  Suit  may  be  instituted: 

Corporations  on  the  stat.  14  Hen.  VIII.  c.  15,  for  practising  physic  in  London 
v^iE^^^  without  a  license,  on  demurrer  to  the  declaration,  this  objection, 
among  others,  was  taken,  that  the  action  ought  to  hare  been 
brought  in  the  name  of  the  College  only  or  of  the  President  only ; 
the  words  of  the  patent  being  "  quod  ipse  per  nomina  President** 
Cottcgii  sen  communitatis  facuUatis  medicines  London,  should  sue 
and  be  sued.1'     To  this  it  was  answered,  that  they  were  incorpo- 
rated by  the  name  of  President  and  College,  and  had,  in  conse- 
quence of  that,  a  power  to  sue  and  be  sued  by  that  name ;  and  that 
this  power  was  not  taken  away  by  the  additional  affirmative  power 
which  was  given  them  (a). 
Query,  Whe-        It  has  been  determined  that  where  an  Act  of  Parliament  grants 
tio^ctauung^*  ^  tnmg to  a  corporation,  the  grant  shall  take  effect,  though  the 
under  a  grant  true  corporate  name  be  not  used,  provided  the  name  actually  used 
Wadififerent    "*  a  suffic*ent  description  of  the  corporation,  though  it  may  be 
name  from       doubtful  whether  in  suing  to  enforce  its  claim  under  that  Act,  it 
their  corporate  can  U8C  the  njmie  therein  mentioned  (b)  (1). 
name,  can  sue  \  /  \   / 

lor  it  by  such       In  the  case  of  the  Attorney-general  v.  Wilson  (c),  which  was  a 
name  ?  j0jnt  bjjj  ^j  information,  and  in  which  the  corporation  of  Leeds 

was  both  plaintiff  and  relator,  an  objection  was  made  that  a  corpo- 
ration being  a  body  whose  identity  is  continuous,  could  not  be 
heard  to  impeach  transactions  carried  into  effect  in  its  own  name 
by  its  former  governing  body.  The  objection  was  overruled  by 
Lord  Cottenham,  who  observed,  "  that  the  true  way  of  viewing  this 
is  to  consider  the  members  of  the  governing  body  of  the  corpora- 
tion as  its  agents  bound  to  exercise  its  functions  for  the  pur- 
poses for  which  they  were  given,  and  to  protect  its  interests  and 

(a)  2  Balk.  451.  (c)  Cr.  &  Ph.  1. 

(©)  12  Mod.  207, 208  ;  1  Kyd,  256. 

(1)  A  declaration,  upon  a  promissory  note,  that  it  was  made  to  the  Med  way 
Cotton  Manufactory,  a  corporation,  dec.  by  the  name  of  R.  M.  &  Co.  was 
held  good  on  demurrer.  Medway  Cotton  Manufactory  v.  Adams,  10  Mass. 
360.  See  Charitable  Association  v.  Baldwin,  1  Metcalf,  359;  Commercial 
Bank  v.  French,  21  Pick.  586. 

If  in  a  contract  with  a  corporation,  its  name  be  so  given  as  to  distinguish 
it  from  other  corporations,  it  is  sufficient  to  support  an  action  in  the  true  cor- 
porate name.  Hagerstown  Turnpike  v.  Creeger,  5  Har.  &  J.  122;  S.P.  In- 
habitants of  Alloway  Creek  t>.  Strong,  5  Heist.  323 ;  Berks  and  Dauphin 
Co.  v.Myers,  6  S.  &,  R.  16;  Woolwich  v.  Forrest,  Penning,  115;  First 
Parish  in  Sutton  v.  Cole,  3  Pick.  232 ;  Angell  and  Ames  on  Corporations, 
60,  61 ;  Mil.  and  Chil.  Turnpike  Co.  v.  Brush,  10  Ohio,  111. 

Contracts  made  by  mere  servants  or  agents  of  corporations  may  be  sued 
in  the  name  of  the  corporations.  Binney  v.  Plumley,  5  Vermont,  500.  See 
Procter  v.  Webber,  1  Chip.  371;  African  Society  v.  Varick,  13  John.  38. 

A  town  may  sue  bv  the  description  of  A.  and  B.  and  the  rest  of  the  inhab- 
itants of  such  town,  instead  of  using  the  corporate  name  merely.  Barkhnm  - 
stead  o.  Parsons,  3  Conn.  1. 
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property ;  and  if  each  agents  exercise  those  functions  for  the  pur-  Corporation* 
pose  of  injuring  its  interests  and  alienating  its  property,  shall  the  s^JS^SJ^, 
corporation  be  estopped  in  this  Court  from  complaining,  because 
the  act  done  was  ostensibly  an  act  of  the  corporation  ?  " 

We  have  seen  before  that  a  corporation  cannot,  unless  specially  Corporation, 
authorized   by  their  constitution,  sue  by  their  head  alone;  w  cannot  sue  or ' 
neither  can  a  corporation  aggregate,  which  has  a  head,  sue  or  be  be  sued  with- 
sued  without  it,  because  without  it  the  corporation  is  incom-outlt* 
plete  (d).     It  is  not,  however,  necessary  to  mention  the  name  of  Head  of  a  cor- 
the  head  («),  nor  is  it  necessary  in  the  case  of  corporations  aggre-  {Jo^b^caUed* 
gate  to  name  any  of  the  individual  members  by  their  proper  chris-  by  hi*  own 
tian  surnames  (/);  but  if,  in  a  suit  in  Equity  by  the  members  of  JJf^^JJ?* 
a  corporation  in  their  corporate  capacity,  they  are  mentioned  by  ben ;  but  if 
their  names,  the  suit  will  not  become  defective  by  the  death  °^n^_\Jf1Lt 
some  of  the  members,  although  it  would  have  abated  if  the  suit  had  ^%te  by  their 
been  by  them  in  their  individual  characters.    Thus  where  the  war*  deaths. 
den  and  fellows  of  Manchester  College  filed  a  bill  for  tithes  in 
their  corporate  capacity,  but  in  their  proper  names,  in  which  a 
decreee  was  pronounced,  from  which  both  the  plaintiffs  and  de- 
fendants appealed,  and  pending  the  appeal  two  of  the  fellows  died ; 
two  new  fellows  were  elected  in  their  place,  and  an  objection  was 
taken,  on  the  ground  that  the  new  fellows  were  not  parties ;  Lord 
Eldon  held  that  there  was  no  defect  of  parties,  and  directed  the 
appeal  to  proceed  (Jfc). 

A  sole  corporation  suing  for  a  corporate  right,  having  two  ca-  Must  show  in 
pacities,  a  natural  and  a  corporate,  must  always  show  in  what  right  ^nat  ri*nt 
he  sues  (T)  (1).     Thus  a  bishop  or  prebendary,  suing  for  land 
which  he  claims  in  right  of  his  bishopric  or  prebend,  must  describe 
himself  as  bishop  or  prebendary ;  and  if  a  parson  sue  for  anything 
in  right  of  his  parsonage,  he  ought  to  describe  himself  as  parson. 
In  this  respect  a  sole  corporation  diners  from  a  corporation  ag- 
gregate, because  the  latter  having  only  a  corporate  capacity,  a  suit 
in  their  corporate  name  can  be  only  in  that  capacity  (m).     It  Suit  by  corpo- 
also  diners  from  corporations  aggregate,  in  that  by  the  death  of  ^^j,^^ 
a  corporation  sole,  a  suit  by  him,  although  instituted  in  his  corpo-  death. 


(i)  2  Bac.  Ab.  tit.  Corp.  C.  3,  pi.  7.        (k)  Blackburn  v.  Jepson,  3  Swanst. 

(e)  1  Kyd,  281.  136. 

(/)  2  Inst.  666.  (I)  2  Bac.  Ab.  Corporation,  £.  2. 


(1)  A  minister,  who  holds  a  parsonage  in  succession,  must,  in  all  legal  pro- 
ceedings, claim  it  in  the  right  of  his  town,  district,  or  church  Weston  v. 
Hunt,  2  Maw.  500. 
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Joint-stock    rate  capacity,  becomes  abated,  which  is  not  the  case,  as  we  hue 
^^mpanie«.   gecQ  DeforCj  wjtn  respect  to  suits  by  corporations  aggregate. 
Of  revivor,  It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of 

where  suit        corporations  sole,  there  is  a  material  distinction  with  regard  to 
benefit.  the  right  to  revive.    If  the  plaintiff  was  entitled  to  the  subjectaat- 

ter  of  the  suit  for  his  own  benefit,  his  personal  representatives  are 
the^nefi?  f*  ^e  P*1**68  to  revive5  DUt  if  tne  plaintiff  was  only  entitled  for  the 
others.  benefit  of  others,  there  his  successor  is  the  person  who  ought  to 

Master  of  an    revive.    Thus  if  the  master  of  an  hospital,  or  any  similar  corpora- 
hospital.  tjon>  in8titute  proceedings  to  recover  the  payment  of  an  annuitj 
and  die,  his  successor  shall  have  the  arrears,  and  not  his  execu- 
tors, because  he  is  entitled  only  as  a  trustee  for  the  benefit  of  his 
Parson.  house ;  but  it  is  otherwise  in  the  case  of  a  parson ;  there  the  exe- 
cutors are  entitled,  and  not  the  successor,  because  he  was  entitled 
to  the  annuity  for  his  own  benefit  (»).    On  the  same  principle,  if 
Dean.  a  rent  to  a.  dean  ^d  chapter  be  in  arrear,  and  the  dean  die,  there 
is  no  abatement,  because  the  rent  belongs  to  the  succeeding  dean 
and  chapter;  but  if  the  rent  be  due  to  the  dean  in  his  sole  cor- 
porate capacity,  it  shall  go  to  his  executors,  and  they  most  re- 
vive (o). 
Suits  by  per-        Although  corporations  aggregate  are  entitled  to  sue  in  their  cor- 
co™^chaf-  P°rate  caPacitv> the  Court  wil1  not  permit  parties  to  assume  a  cor- 
acten  not  per-  porate  character  to  which  they  are  not  entitled ;  and  where  it  *P* 
mitted.            pears  8Ufficiently  on  the  bill  that  the  plaintiffs  have  assumed  roch 
a  character  without  being  entitled  to  it,  a  demurrer  will  hold  (1)- 
Thus  in  the  case  of  Lloyd  v.  Loaring  (p ),  where  a  bill  was  fled 
by  some  of  the  members  of  a  lodge  of  freemasons  against  otheri> 
for  the  delivery  up  of  certain  specific  chattels,  in  which  bill  there 
was  great  affectation  of  a  corporate  character,  in  stating  their  laws 
and  constitutions,  and  the  original  charter  by  which  they  were  con- 
stituted ;  a  demurrer  was  allowed,  "  because  the  Court  will  not 
permit  persons  who  can  only  sue  as  partners,  to  sue  in  a  corporate 
character ;  and,  upon  principles  of  policy,  the  Courts  of  this  coon- 
try  do  not  sit  to  determine  upon  charters  granted  by  persons  who 
have  not  the  prerogative  to  grant  them." 
Foreign  corpo-      A  suit  may  be  supported  in  England  by  a  foreign  corporation 
""*                  their  corporate  name  and  capacity  (2) ;  and  in  pleading  it «  n 


rations. 


(n)l 
(o)It 


Kyd,  on  Corpor.  77.  (p)  6  Ves.  773. 

Ibid.  78. 


(1)  Story  Eq.  PI.  §  497.    See  Livingston  v.  Lynch,  4  John.  ^tSfsi 
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necessary  that  they  should  set  forth  the  proper  names  of  the  per-    Joint  Stock 
sons  who  form  such  corporation,  or  show  how  it  was  incorporated ;        mp^ 
though  if  it  is  denied,  they  must  prove  that  by  the  law  of  the  for- 
eign country  they  were  effectually  incorporated  (q)  (1). 

It  is  to  be  observed,  that  in  the  above  case  of  Lloyd  v.  Loaring, 
Lord  Eldon  gave  the  plaintiffs  leave  to  amend  their  bill,  by  striking 
out  their  present  style  as  plaintiffs,  and  suing  as  individuals  on 

(?)  Dutch  Wert  India  Company  v.  Van  Meyer,  2  Ld.  Ray.  1535. 

2  Gallison,  105;  Society  for  Propagating  the  Gospel  v.  New  Haven,  8 
Wheat.  464 ;  South  Carolina  Bank  v.  Caie,  8  Barn.  &  Cressw.  427 ;  Bank 
of  Scotland  v.  Ker,  8  Simons,  246.  It  is  now  settled  by  statute  in  New 
York,  that  a  foreign  corporation  may,  upon  giving  security  for  the  payment 
of  the  costs  of  suit,  prosecute  in  the  courts  of  the  State.in  the  same  manner 
and  under  the  same  checks  as  domestic  corporations.  Rev.  8tat.  N.  Y.  vol. 
2,  p.  457.  Security  for  costs  is  required  in  such  cases  in  Massachusetts. 
Rev.  Stat,  ch.90,  §  10.  See  Mechanics*  Bank  of  New  York  t>.  Goodwin,  2 
Green,  439.  A  corporation  chartered  in  one  State  may  sue  in  the  courts  of 
another  State.  Williamson  v.  Smoot,  7  Martin,  (Lou.)  31 ;  Lucas  v.  Bank 
of  Georgia,  2  Stewart,  147 ;  New  York  Fire  Ins.  Co.  v,  Ely,  5  Conn.  560 ; 
Cape  Fear  Bank  v.  Stinemetz,  1  Hill,  44 ;  Bank  of  Michigan  v.  Williams,  5 
Wendell,  478;  7  Wendell,  539 ;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass. 
91 ;  Taylor  v.  Bank  of  Alexandria,  5  Leigh,  471 ;  Bank  of  EdwardsviDe  v. 
Simpson,  1  Missouri,  184 ;  Lothrop  v.  Commercial  Bank  of  Scioto,  8  Dana, 
114 ;  New  Jersey  Protection  and  Lombard  Bank  v.  Thorp,  6  Cowen,  46 ; 
Pendleton  v.  Bank  of  Kentucky,  1  Monroe,  171 ;  Taylor  v.  Bank  of  Illinois, 
7  Monroe,  564  ;  Bank  of  Marietta  v.  Pindall,  2  Rand.  465 ;  Silverlake  Bank 
v.  North,  4  John.  Ch.  370 ;  Reed  v.  Conocoeheque  Bank,  5  Rand.  326 ;  Bank 
of  Augusta  v.  Earle,  13  Peters,  519;  Stewart  v.  U.  8.  Ins.  Co.  9  Watts,  126 ; 
Bank  of  Washtenaw  v.  Montgomery,  2  Scammon,  422 ;  Guaga  Iron  Co.  v. 
Dawson,  4  Blackf.  202 ;  Mechanics'  Bank  of  N.  York  v.  Goodwin,  2  Green, 
239;  Lewis  v.  Bank  of  Kentucky,  12  Ohio,  132. 

(1)  As  to  the  necessity  of  proving  the  corporate -existence  of  a  foreign  cor- 

rrcation,  see  School  District  v.  Blaisdell,6N.Hamp.l96;  Lord  v.  Bigelow, 
Vermont,  445 ;  Society,  Ac.  v.Young,  2  N,  Hamp.  310 ;  The  Guaga  Iron  Co. 
v.  Dawson,  4  Blackf.  203;  Portsmouth  Livery  Co.  t>.  Watson,  10  Mass.  92. 

In  case  of  foreign  corporations,  the  plaintiffs,  under  the  general  issue,  are 
bound  to  show  their  corporate  capacity,  but  the  Court  will  take  notice  ex  of- 
ficio, of  the  capacity  of  corporations  created  in  Ohio  to  sue  in  that  State. 
Lewis  v.  Bank  of  Kentucky,  12  Ohio,  132.  See  Agnew  v.  Bank  of  Gettys- 
burg, 2  Har.  &  Gill,  478 ;  Portsmouth  Livery  Co.  v.  Watson,  10  Mass.  92 ; 
Eagle  Bank  of  New  Haven  v.  Chapin,  3  Pick.  180. 

A  foreign  corporation  could  not  formerly  be  sued  in  Massachusetts.  Peck- 
ham  v.  North  Parish  in  Haverhill,  16  Pick.  274.  But  under  the  Statute  of 
Massachusetts  1839,  ch.  158,  made  since  the  above  decision,  any  corporation 
incorporated  in  any  other  State  and  having  property  in  Massachusetts,  may 
be  sued  there,  and  the  property  of  the  same  is  liable  to  attachment.  See 
Ocean  Ins.  Co.  v.  Portsmouth  Marine  Railway  Co.  and  Trustees,  3  Metcalf, 
420. 

In  Nash  v.  Rector,  &c.  of  the  Evangelical  Lutheran  Church,  1  Miles,  78, 
it  was  held,  that  a  foreign  corporation  cannot  be  summoned  by  service  on  its 
chief  officer,  who,  at  the  time  of  service,  happened  to  be  within  the  jurisdic- 
tion of  the  Court.  See  M'Queen  v.  Middletown  Manuf.  Co.  16  John.  5;  15 
8erg.  A  R.  173. 

In  a  suit  on  a  joint  contract  made  by  the  defendant  and  a  foreign  corpora* 
tion,  it  seems  to  be  unnecessary  to  name  such  corporation  in  the  writ,  as  co- 
defendant    Peckham  v.  North  Parish  in  Haverhill,  16  Pick.  274. 
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Joint  Stock 
Companies. 


Under  private 
Acta  of  Parlia- 
ment. 


Sue  by  their  • 
officers. 


Individual 
members  may 
sue  the  direc- 
tors, &c. 


behalf  of  themselves  and  the  other  persons  interested,  his  Lordship 
saying  that  he  had  seen  strong  passages,  as  falling  from  Lord 
Hardwicke,  that  where  a  great  many  individuals  are  jointly  inter- 
ested, there  are  more  cases  than  those  which  are  familiar,  of  cred- 
itors and  legatees,  where  the  Court  will  let  a  few  represent  the 
whole  (r).  Ever  since  that  period  it  has  been  held,  that  where 
all  parties  stand  in  the  same  situation,  and  have  one  common  right 
and  one  common  interest,  two  or  three  or  more  may  sue  in  their 
own  names  for  the  benefit  of  all ;  and  upon  this  principle  large 
partnerships,  or  associations  in  the  nature  of  joint-stock  compa- 
nies, although  not  incorporated,  have  been  permitted  to  maintain 
suits  instituted  in  the  name  of  a  few  or  more  individuals  interested 
on  behalf  of  themselves  and  the  other  partners  in  the  concern  (s). 
It  may  be  noticed  here  that  many  joint-stock  companies  or  asso- 
ciations for  insurance,  trading,  and  other  purposes,  have  from  time 
to  time  been  established  by  Acts  of  Parliament,  which,  although 
they  have  not  formed  them  into  corporations,  have  still  conferred 
upon  them  many  privileges,  in  consequence  of  which  such  com- 
panies have  acquired  something  of  a  corporate  character ;  amongst 
other  privileges  so  conferred,  may  be  reckoned  that  of  suing  and 
being  sued  in  the  names  of  their  principal  officers.  The  history 
of  these  companies  or  associations,  and  of  the  provisions  which 
have  from  time  to  time  been  introduced  into  Acts  of  Parliament, 
creating  or  regulating  them,  has  been  detailed  at  considerable 
length  by  Lord  Eldon  in  Van  Sandau  v.  Moore  (s) ;  and  his  Lord- 
ship's observations  may  be  useful  to  those  upon  whom  the  duty 
may  devolve  of  framing  suits  on  behalf  of  or  against  persons  con- 
nected with  the  different  classes  of  joint-stock  companies  there 
enumerated.  It  will  suffice,  however,  for  our  present  purpose,  to 
observe,  that  although  under  Acts  of  Parliament  of  this  description 
it  is  competent  for  the  company  to  maintain  suits  in  the  names  of 
the  officers  designated  in  the  Acts,  yet  where  any  of  the  company 
wish  to  sue  the  directors  or  others,  who  are  members  as  well  as 
themselves,  they  may  maintain  such  a  suit  in  their  own  individual 
capacities,  either  suing  by  themselves  and  making  the  rest  of  the 
company  defendants,  or  suing  on  behalf  of  themselves  and  the 
other  members  of  the  association  who  may  come  in  and  contribute 
to  the  expenses  of  the  suit.    This  appears  to  be  the  result  of  the 


(r)  6  Ves.  779. 

(s)  Vide  Chancey  v.  May,  Prec.  in 
Ch.592;  Good  v.  Blewitt,  13  Ves. 
397;  Cockburn*.  Thompson,  16  Ves. 
381;    Pearce  v.  Piper,  17  Ves.  1; 


Blain  v.  Agar,  1  Sim.  37 ;  Gray  v. 
Chaplin,  3  Sim.  &  S.  267;  and  2 
Russell,  126;  Van  Sandau  v.  Moore, 
1  Russell,  1441 ;  vide  post. 
(#)  1  Russell,  441,  456. 
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decision  in  Hitchens  v.  Congreve  (t).  In  that  case,  the  company  Joint  Stock 
had  been  established  by  an  Act  of  Parliament,  which  contained  a  ,  omPames- 
clause  whereby  it  was  declared  that  all  proceedings,  whether  at 
law  or  in  equity,  to  be  carried  on  by  or  on  behalf  of  the  company 
against  any  person  or  persons,  whether  such  person  or  persons  should 
he  a  member  or  members  of  the  company  or  not,  should  be  instituted 
and  carried  on  in  the  name  of  the  chairman  or  of  one  of  the  di- 
rectors, as  the  nominal  plaintiff;  the  questions  which  arose  in  the 
suit,  the  object  of  which  was  to  compel  some  of  the  directors  to 
refund  monies  improperly  withdrawn  by  them  from  the  stock  of 
the  company,  were  principally  whether  such  a  suit  could  be  main- 
tained by  a  few  of  the  partners  in  the  concern,  suing  on  behalf  of 
the  others,  without  bringing  the  other  partners  before  the  Court  ? 
and  whether,  if  such  a  suit  could  be  instituted,  the  form  of  pro* 
ceedings  prescribed  by  the  Act  of  Parliament  ought  not  to  have 
been  followed?  and  upon  these  questions,  Lord  Lyndhurst,  up- 
on overruling  the  demurrer  which  had  been  put  in  to  the  bill, 
observed,  "  It  has  been  argued  that  the  case  comes  within  the 
clause  of  the  Act  of  Parliament  I  doubt  whether  the  terms  of 
the  clause  are  sufficient  to  comprehend  it,  and  the  spirit  of  the 
Act  does  not  extend  to  transactions  such  as  are  in  question  here. 
The  clause  was  introduced  in  order  that  where  the  company  was 
concerned  on  the  one  side,  and  individuals  contracting  with  it, 
being  perhaps  at  the  same  time  members,  were  concerned  on  the 
other,  suits  might  be  carried  on  without  being  impeded  by  the  ob- 
jections which  would  otherwise  have  occurred." 

By  stat  7  Will.  IV.  &  1  Vict  c.  73,  intituled  "  An  Act  for  better 
enabling  her  Majesty  to  confer  certain  Powers  and  Immunities  on 
Trading  and  other  Companies,"  and  repealing  the  stat.  4  &  5  Will. 
IV.  c.  94,  her  Majesty  is  empowered  to  grant  to  any  company  or  Sec.  2. 
body  of  persons  associated  together  for  any  trading  or  other  pur- 
poses whatsoever,  and  to  the  heirs,  executors,  administrators,  and 
assigns  of  any  such  persons,  although  not  incorporated  by  letters 
patent,  any  privilege  or  privileges  which,  according  to  the  rules  of 
Common  Law,  it  would  be  competent  to  her  Majesty,  her  heirs  and 
successors,  to  grant  to  any  such  company  or  body  of  persons  in 
and  by  any  charter  of  incorporation.  By  sect  3,  of  the  same  Act,  Sec.  3. 
it  is  enacted,  "  that  in  any  such  letters  patent  so  to  be  granted  as 
aforesaid  by  her  Majesty,  her  heirs  or  successors,  to  any  such  com- 
pany or  body  of  persons  so  associated  together  as  aforesaid,  but 
not  incorporated,  it  shall  and  may  be  lawful  in  and  by  such  letters 

(0  4  Russell,  563. 
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Joint  Stock  patent,  either  expressly  or  by.  general  or  special  reference  to  this 
^J^?^^,  Act,  to  provide  and  declare  that  all  suits  and  proceedings  whether 
at  Law,  in  Equity,  or  in  Bankruptcy,  or  Sequestration,  or  other- 
'  wise  howsoever,  as  well  in  Great  Britain  and  Ireland,  as  in  the 
colonies  and  dependencies  thereof,  by  or  on  behalf  of  such  com- 
pany or  body  or  any  person  or  persons  as  trustee  or  trustees  for 
such  company  or  body  against  any  person  or  persons,  whether 
bodies  politic  or  otherwise,  and  whether  members  or  not  of  such 
company  or  body,  shall  be  commenced  and  prosecuted  in  the  name 
of  one  of  the  two  officers  for  the  time  being,  to  be  appointed  to  sue 
and  be  sued  on  behalf  of  such  company  or  body,  and  registered  in 
pursuance  of  the  directions  of  such  appointment  and  registration 
respectively  thereinafter  contained ;  and  that  all  suits  and  proceed* 
ings,  whether  at  Law  or  in  Equity,  by  or  on  behalf  of  any  person 
or  persons,  whether  bodies  politic  or  others,  and  whether  or  not 
members  of  such  company  or  body,  against  such  company  or  body, 
shall  be  commenced  and  prosecuted  against  one  of  such  officers, 
or  if  there  shall  be  no  such  officer  for  the  time  being,  then  against 
any  member  of  such  company  or  body :  Provided  nevertheless,  that 
nothing  in  this  Act,  or  in  such  letters  patent  contained  or  to  be 
contained,  shall  prevent  the  plaintiff  from  joining  any  member  of 
such  company  or  body,  with  such  officer  as  a  defendant  in  Equity, 
for  the  purpose  of  discovery,  or  in  case  of  fraud." 
7  &  8  Vict.  c.  fiy  the  ^tn  se0*-  of  the  Act  of  the  7  &  8  Vict.  c.  110,  intituled 
110,  sec.  24.  "  An  Act  for  the  Registration,  Incorporation,  and  Regulation  of 
Joint-Stock  Companies,11  it  is  enacted,  that  on  the  complete  reg- 
istration of  any  company  being  certified  by  the  registrar  of  joint- 
stock  companies,  such  company,  and  the  then  shareholders  therein, 
and  all  the  succeeding  shareholders,  whilst  shareholders,  shall  be 
and  are  thereby  incorporated  as  from  the  date  of  such  certificate, 
by  the  name  of  the  company  as  set  forth  in  the  deed  of  settlement, 
and  for  the  purpose  of  carrying  on  the  trade  or  business  for  which 
the  company  was  formed,  but  only  according  to  the  provisions  of 
this  Act  and  of  such  deed  as  aforesaid,  and  for  the  purpose  of 
suing  and  being  sued,  and  of  taking  and  enjoying  the  property  and 
effects  of  the  said  company,  and  thereupon  any  covenants  or  en- 
gagements entered  into  by  any  of  the  shareholders  or  other  persons 
with  any  trustee  on  the  behalf  of  the  company  at  any  time  before 
the  complete  registration  thereof,  may  be  proceeded  on  by  the  said 
company,  and  enforced  in  all  respects  as  if  they  had  been  made  or 
entered  into  with  the  said  company  after  the  incorporation  thereof, 
and  such  company  shall  continue  so  incorporated  until  it  shall  be 
dissolved  and  all  its  affairs  wound  up  j  but  so  as  not  in  any  wise  to 
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restrict  the  liability  of  any  of  the  shareholders  of  the  company  Joint  Stock 
under  any  judgment,  decree,  or  order  for  the  payment  of  money  J^iy^**- 
which  shall  be  obtained  against  such  company  or  any  of  the  mem- 
bers thereof,  in  any  action  or  suit  prosecuted  by  or  against  such 
company  in  any  Court  of  Law  or  Equity ;  but  every  such  share- 
holder shall  in  respect  of  such  monies  subject  as  after  mentioned, 
be  and  continue  liable  as  he  would  have  been  if  the  said  company 
had  not  been  incorporated,  and  thereupon  it  shall  be  lawful  for  the 
said  company,  and  they  are  thereby  empowered  as  follows,  that  is 
to  say : — 

1.  To  use  the  registered  name  of  the  company,  adding  thereto 
"  Registered,"  and  also, 

2.  To  have  a  common  seal  (with  power  to  break,  alter,  and 
change  the  same  from  time  to  time),  but  on  which  must  be  in* 
scribed  the  name  of  the  company ;  and  also, 

3.  To  sue  and  be  sued  by  their  registered  name  in  respect  of  any 
claim  by  or  upon  the  company  upon  or  by  any  person  whether  a 
member  of  the  company  or  not,  so  long  as  any  such  claim  may  re- 
main unsatisfied ;  and  also, 

4.  To  enter  into  contracts  for  the  execution  of  the  works,  and  for 
the  supply  of  the  stores,  or  for  any  other  necessary  purpose  of  the 
company;  and  also, 

5.  Topurdlrfse  and  hold  lands,  tenements,  a&Tfcej&ftt&raents 
in  the  name  of  the  said  company,  or  of  the  trustees  or  trustee 
thereof,  for  the  purpose  of  occupying  the  same  as  a  place  or  places 
of  business  of  the  said  company,  and  also  (but  nevertheless  with  a 
license  general  or  special  for  that  purpose  to  be  granted  by  the 
committee  of  the  Privy  Council  for  trade  first  had  and  obtained) 
such  other  lands,  tenements,  and  hereditaments  as  the  nature  of 
the  business  of  the  company  may  require ;  and  also, 

6.  To  issue  certificates  of  shares ;  and  also, 

7.  To  receive  instalments  from  subscribers  in  respect  of  the 
amount  of  any  shares  not  paid  up ;  and  also, 

8.  To  borrow  or  raise  money  within  the  limitations  prescribed 
by  any  special  authority ;  and  also, 

9.  To  declare  dividends  out  of  the  profits  of  the  concern  ;  and 
also, 

10.  To  hold  general  meetings  periodically,  and  extraordinary 
meetings  upon  being  duly  summoned  for  that  purpose;  and  also, 

11.  To  make  from  time  to  time,  at  some  general  meeting  of 
shareholders  specially  summoned  for  the  purpose,  bye-laws  for  the 
regulation  of  the  shareholders,  members,  directors  and  officers  of 
the  company,  such  bye-laws  not  being  repugnant  to  or  inconsistent 
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company ;  and  also, 

12.  To  perform  all  other  acts  necessary  for  carrying  into  effect 
the  purposes  of  such  company,  and  in  all  respects  as  other  part- 
nerships are  entitled  to  do. 


Section  VI. 

Persons  residing  out  of  the  Jurisdiction. 

May  sue,  un-  The  rule  that  all  persons,  not  lying  under  the  disabilities  after 
mies  o^rea^6"  P°mte<^  out>  are  entitled  to  maintain  a  suit  as  plaintiffs  in  the  Court 
dent*  in  an  en-  of  Chancery,  is  not  affected  by  the  circumstance  of  their  being 
wiSonU^1^  resident  out  of  the  jurisdiction  of  the  Court,  unless  they  be  alien 
cense.  enemies,  or  are  resident  in  the  territory  of  an  enemy  without  a  li- 

cense or  authority  from  the  government  here  (1) 
But  will  be  or-      In  order,  however,  to  prevent  the  defendant  from  being  defeated 

recurity  {or™  °f  his  "Snt  t0  C08tS' li  l8  a  rule' that  if  the  PIaintiff  in  a  suit  »  rcsi" 
coats.  dent  abroad,  the  Court  will,  on  application  of  the  defendant,  order 

him  to  give  security  for  the  costs  of  the  suit,  and  in  the  mean  time 


tt)  Story  Eq.  PI.  §§  51,  52, 53,  54. 

An  alien  enemy,  residing  in  his  own  country,  cannot  prosecute  a  suit  in 
the  courts  of  the  United  States.  Mumford  v.  Mumford,  1  Gallison,  966. 
See  Bradwell  v.  Weeks,  1  John.  Ch.  208 ;  Crawford  v.  Wm.  Penn,  1  Peters, 
C.  C.  106;  Wilcox  v.  Henry,  1  Dallas,  69;  Bell  v.  Chapman,  10  John.  183. 

A  plea,  that  the  plaintiff  was  an  alien  enemy,  is  sufficiently  answered 
by  a  treaty  of  peace  made  after  the  plea  was  filed.  Johnson  v.  Harrison,  6 
Litt.  226.  The  Court  will  notice  the  fact,  though  the  plaintiff  do  not  reply 
it.  lb.  Treaties  with  foreign  nations  are  part  of  the  law  of  the  land,  of 
which  the  courts  are  bound  to  take  notice.    Baby  v.  Dubois,  1  Blackf.  255. 

If  the  plaintiff  becomes  an  alien  enemy  after  the  commencement  of  the  suit 
the  defendant  may  plead  it.  Bell  v.  Chapman,  10  John.  183.  The  effect  of 
the  plea  of  alien  enemy,  being  but  a  temporary  disability  of  the  plaintiff,  is 
not  to  defeat  the  process  entirely,  but  to  suspend  it.  Hutchinson  v.  Brock, 
11  Mass.  119;  Parkinson  v.  Wentworth,  11  Mass.  26;  Levine  v.  Taylor,  12 
Mass.  8;  Hamersley  v.  Lambert,  2  John.  Ch.  508;  Story  Eq.  PI.  §  54. 

In  many  cases,  an  alien  enemy  is  entitled  even  to  sue  for  his  own  rights,  as 
when  he  is  permitted  to  remain  in  the  country,  or  is  brought  here  as  a  prison- 
er of  war.  He  is  recognised  in  our  Courts  in  his  character  of  executor ;  and 
in  all  cases  his  property  is  protected  and  held  in  trust  for  him  until  the  re- 
turn of  peace.  Bradwell  v.  Weeks,  1  John.  Ch.  208;  Bell  v.  Chapman,  10 
John.  183 ;  Clarke  v.  Morey,  10  John.  69 ;  Hutchinson  v.  Brock,  11  Mass. 
119;  Parkinson  v.  Wentworth,  11  Mass.  26;  Russell  v.  Skipwith,6  Binney, 
241. 
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direct  all  proceedings  to  be  stayed  (y)  (1).     In  one  case  it  was   Security  for 

decided,  that  in  default  of  the  plaintiff  giving  security  for  costs  , 

his  bill  should  be  dismissed  (2)  (2) ;  but  it  seems  doubtful  whether 

this  practice  would  now  be  adopted  (a).    At  Common  Law  the 

order  would  be  to  stay  proceedings,  and  not  that  judgment  should 

be  entered  for  the  defendant. 

It  has  been  held  in  Ireland  (5),  that  notwithstanding  the  41 
Geo.  III.  c.  93,  s.  5,  by  which  an  attachment  is  given  in  England 
to  enforce  an  order  or  decree  made  in  Ireland  for  the  payment  of 
money,  a  plaintiff  residing  in  England  must  on  filing  a  bill  in  Ire- 
land, give  security  for  costs  (c) ;  and  although  the  same  Act  applies 
to  persons  who  are  resident  in  Ireland  commencing  suits  in  Eng- 
land, it  has  been  decided  in  the  English  Courts,  that  where  a 
plaintiff  resident  in  Ireland  files  a  bill  here,  he  must  also  give  se- 
curity (d).  It  has  likewise  been  held,  that  a  person  resident  in 
Scotland  must  in  like  manner  give  security  for  costs  (e)  (3). 

Where  there  are  co-plaintiffs  resident  in  England,  the  Court  will  Not  required 

not  make  an  order  that  other  plaintiffs  who  are  abroad,  shall  give  ^.puintiffs^n 

security  for  costs  (f)  (4) ;  and  where  the  plaintiff  is  abroad  as  a  England,  nor 

land  or  sea  officer  in  the  service  of  her  Majesty,  he  will  not  be  J^jft^11?' 

,  w  an  officer,  or 

ordered  to  give  security  (g) ,-  and  so,  where  he  is  resident  abroad  ambassador,  or 

upon  public  service,  as  an  ambassador  or  consul,  he  cannot  be  remdent  abroad 

*       *  on  public  ser- 

called  upon  to  give  security  (5) ;  but  peers  of  the  realm,  although  vice. 
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y)  Fox  v.  Blew,  5  Mad.  148.  46;  Moloney  v.  Smith,  1  M'Clel.  & 

(z)  Camac  v.  Grant,  1  Sim.  346.  T.  213. 

(a)  Cliffe  v.  Wilkinson,  4  Sim.  («)  Ker  *.  Duchess  of  Monster, 
124 ;  Lautonr  v.  Hoi  combe,  1  Ph.  264.  Bunb.  35. 

(b)  Moloney  v.  Smith,  1  M'Clel.  &  (f)  Winthrop  v.  Roy.  Exch.  Ass. 
Y.213.  Company,  1  Dick.  282;  Walker  v. 

(c)  Mullett  v.  Christmas,  2  Ball  &  Easterby,  6  Ves.  612. 

B.  422;  vide  etiam  Stackpole  v.  Cal-  (jf)  Evelyn  v.  Chippendale,  9  Sim.' 

laghan,  1  Ball  &  B.  666.  497;  Colebrooke  v.  Jones,  1  Dick. 

(d)  Hill  9.  Reardan,  Mad.  &  Geld.  154. 

(1)  Unless  the  non-resident  plaintiff  sues  as  executor  or  administrator,  in 
which  case  the  defendant  cannot  compel  security  for  costs.  Goodrich  v. 
Pendleton,  3  John.  Ch.  520 ;  Cathcart  v.  Hewson,  1  Hayes,  173.  Especially 
after  plea.    3  John.  Ch.  520. 

(2)  Breeding  v.  Finley,  1  Dana,  477 ;  Massey  v.  Gillelan,  1  Paige,  644 ; 
Bridges  v.  Canfield,  2  Edwards,  217. 

(3)  In  Massachusetts  all  bills  in  Equity,  in  which  the  plaintiff  is  not  an 
inhabitant  of  the  State,  must,  before  the  entity  thereof  be  indorsed  by  some 
sufficient  person,  who  is  an  inhabitant  of  the  State.    lie  v.  Stat.  ch.  90,  §  10. 

(4)  Orr  v.  Bowles,  1  Hodges,  23;  Doe  v.  Roe,  1  Hodges,  315;  Green  v. 
Charnock,  1  Sumner's  Vesey,  396,  and  note  (a) ;  Gilbert  v.  Gilbert,  2  Paige, 
603;  Burgess  v.  Gregory,  1  Edwards,  439. 

No  indorser  is  required  in  Massachusetts,  where  any  one  of  two  or  more 
joint-plaintiffs  is  an  inhabitant  of  the  State.    Rev.  Stat.  ch.  90,  §  10. 

(5)  Green  v.  Charnock,  1  Sumner's  Vesey,  396,  note  (a) ;  Stanley  v. 
Hume,  1  Hogan,  12. 
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Security  for    they  are  privileged  from  personal  arrest,  must,  if  they  reside  abroad, 
N^^PJ*^/    give  security  for  costs,  for  although  such  costs  cannot  be  recovered 
Peers  of  the     by  personal  process,  they  may  by  other  process,  if  the  plaintiff  is 
"^"wcuritv    re8^ent  *n  t*1*8  country  (A).     And  it  may  be  stated  as  a  general 
rule,  that  wherever  a  plaintiff  is  out  of  the  jurisdiction,  the  defend- 
ant is  entitled  to  security  for  costs,  unless  it  is  distinctly  shown  that 
the  plaintiff  is  exempted  from  his  liability  (t). 
Absence  of  A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless 

plaintiff  moat  he  himself  states  upon  his  bill  that  he  is  resident  out  of  the  juris* 
by*the  bill or  diction,  or  unless  the  fact  is  established  by  affidavit;  and  it  seems 
upon  affidavit,  that  the  mere  circumstance  of  his  having  gone  abroad,  will  not  be 
for  the'purpose  a  ■tifficient  ground  on  which  to  compel  him  to  give  security,  unless 
of  residing  it  is  stated  either  by  the  plaintiff  himself,  or  upon  affidavit,  that  he 
abroad.  -lB  g0ne  ahroad  for  the  purpose  of  residing  there  (i)  (1). 

Application  for  *n  or<^er  to  entitle  a  defendant  to  require  security  for  costs  from 
security  must   a  plaintiff,  he  must  make  his  application  at  the  earliest  possible 

answer6  *****  timc  after  the  fact  ha8  come  to  his  knowIedSe> Bnd  before  he  takes 
any  further  step  in  the  cause ;  therefore,  where  the  fact  of  the 
plaintiff  beiag  resident  abroad  appears  upon  the  bill,  he  must  make 
his  motion  before  he  puts  in  his  answer,  or  applies  for  time,  either 
of  which  acts  will  be  considered  as  a  waiver  of  his  right  to  the 
security  (J)  (2). 
If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  and 

(A)  Lord  Aldborough  v.  Burton,  8    396,  S.  C. ;  Hoby  v.  Hitchcock,  5  Yes. 

M.&K.401.  699. 

(t)  Lillie  v.  Lillie,  2  M.  &  K.  404.        (Q  Meliorucchy  t>.  Meliorucchy,  2 
(k)  Green  v.  Charnock,  3  Bro.  C.    Ves.  34 ;  1  Dick.  147,  S.  C. ;  Craig  v. 

C.  371 ;  2  Cox,  2S4,  8.  C. ;  1  Vea.  J.    Bolton,  2  Bro.  C.  C.  609 ;  Anon.  10 

Ves.  287. 

Security  for  costs  will  be  required  from  an  officer  in  the  service  of  the 
East  India  Company.    Powell  v.  Bernard,  1  Hogan,  144. 

(1)  It  is  well  settled,  that  to  constitute  one  a  resident,  his  residence  must 
be  of  a  fixed  and  permanent  and  not  of  a  mere  temporary-  character.  Gra- 
ham, Prao.  505 ;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  555,  note  (a).  An  absence 
of  eighteen  months  will  not  be  regarded  as  merely  temporary.  Foss  v.  Wag- 
ner, 2  Dowl.  P.  6, 499.  Even  though  it  is  sworn,  that  the  party  is  soon  ex- 
pected. Wright  v.  Black,  2  Wend.  258 ;  Gilbert  «.  Gilbert,  2  Paige,  603. 

(2)  Goodrich  v,  Pendleton,  3  John.  Ch.  520;  Prior  r.  White,  2  Moll.  351 ; 
Eardy  v.  Headford,  2  Moll.  464.  In  Massachusetts,  though  a  writ,  sued  out 
by  the  plaintiff,  who  is  not  an  inhabitant  of  the  State,  is  not  indorsed  as  is 
required  by  Rev.  Stat.  oh.  90,  6  10,  vet  the  defendant  must  make  the  objec- 
tion at  the  first  term  or  he  will  be  held  to  have  waived  it.  Carpenter  r. 
Aldrich,  3  Metcalf,  58.  See  Whiting  v.  Hollister,  2  Mass.  102;  Gilbert  v. 
Nantucket  Bank,  5  Mass.  98 ;  Clapp  v.  Balch,  3  Greenl.  216.  The  practice 
in  New  Tork,  under  the  act  of  that  State,  authorising  the  defendant  to  require 
aecuritv  for  costs,  allows  the  application  to  be  made  at  any  stage  of  the  cause, 
if  the  plaintiff  was  a  non-resident  at  the  commencement  of  the  suit,  and  con- 
tinues so.    Burgess  v.  Gregory,  1  Edwards,  449. 
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the  defendant  does  not  become  apprised  of  that  fact  before  he  puts   Security  for 
in  his  answer,  he  may  make  the  application  after  answer ;  if,  how-  K^^H^/ 
ever,  he  takes  any  material  step  in  the  cause  after  he  has  notice,  Material  itep 
he  cannot  then  apply.     In  Macon  ».  Gardiner  (m),  the  plaintiff  was  JE^nSc?* 
described  in  the  original  bill  as  late  of  the  West  Indies,  but  then  wiu  deprive 
of  the  City  of  London,  and  the  defendant  haying  answered,  filed  a  defendant  of 
cross  bill  against  the  plaintiff;  exceptions,  however,  were  taken  to  make  applica- 
the  answer,  to  which  the  defendant  submitted,  and  put  in  a  further  tion  for. 
answer,  and  then  applied  to  the  Court  that  the  plaintiff  in  the  orig- 
inal bill  might  give  security  for  costs,  alleging  in  his  affidavit,  that 
upon  application  to  the  plaintiff's  solicitor  in  the  original  suit  to 
appear  for  him  to  the  cross  bill,  he  discovered  for  the  first  time  that 
the  plaintiff  did  not  reside  in  London,  as  alleged  in  the  bill,  but 
in  Ireland.     To  this  it  was  answered  (and  so  it  appeared),  that  the 
defendant  had  in  his  cross  bill  stated  the  plaintiff  to  be  resident 
in  Ireland,  and  after  that  had  answered  the  exceptions  to  his  an- 
swer to  the  original  bill,  and  had  thereby  taken  a  step  in  the  cause 
after  it  was  evident  that  he  had  notice  of  the  plaintiff's  being  out 
of  the  jurisdiction,  and  Lord  EJdon  held,  that  the  defendant  had 
thereby  precluded  himself  from  asking  for  security  for  costs,  and 
therefore  refused  the  motion.     Ex  parte  Seidier  (n)  was  a  petition 
under  an  Act  of  Parliament,  authorizing  the  Court  to  make  an  or- 
der in  a  summary  manner  upon  petition.    The  petitioner  being  out 
of  the  jurisdiction  of  the  Court,  and  the  respondent  having  answer- 
ed the  affidavits  in  support  of  the  petition,  the  question  was  whether 
he  had  thereby  lost  his  right  to  require  the  petitioner  to  give  secu- 
rity for  costs ;  the  Y.  C.  of  England  ruled  that  he  had  not,  but  that 
he  might  make  the  application  on  the  petition  coming  on  to  be 
heard. 

In  Dyott  v.  Dyott  (0),  where  the  defendant  had  sworn  to  his  Application  for 
answer  before  he  had  notice  of  the  fact  of  the  plaintiff  being  resi-  c*?f0^ 
dent  abroad,  but  in  consequence  of  some  delay  in  the  six  clerks'  answer, 
office  the  answer  was  not  filed  till  after  the  defendant  had  been  in-  ^ugh  *w.orn 
formed  of  the  plaintiff's  residence ;  a  motion  that  the  plaintiff 
might  give  security  for  costs  was  considered  too  late,  although  the 
defendant  himself  was  not  privy  to  or  aware  of  the  delay  which 
had  taken  place  in  filing  his  answer. 

If  a  plaintiff  after  filing  a  bill,  leave  the  kingdom  for  the  pur-  When  plaintiff 
pose  of  settling,  and  do  actually  take  up  his  residence  in  foreign  g£8  barSiLi 

(m)  2  Bro.  C.  C.  Ed.  Belt,  609,  no-        (n)  12  Sim.  106. 
Hi.  (0)  1  Mad.  187. 

VOL.    I.  .    4 


38  Persons  by  whom  a  Suit  may  be  instituted: 

Security  for   parts,  it  is  in  any  stage  of  the  cause  ground  for  an  order  that  he 

st8*       shall  give  security  for  costs  (p)  (1).     It  is  presumed,  however, 

that  such  application  ought  to  be  made  as  early  as  possible  after 

the  defendant  has  become  apprised  of  the  fact ;  and  it  is  not 

enough  to  support  such  an  application  to  swear  that  the  plaintiff 

Not  ordered,     has  merely  gone  abroad,  but  the  affidavit  should  go  on  to  say  for- 

S^towt^ ther'  **  he  is  8one  to  settle  abroad  W-     **  Weeks  *•  Co,e  (*)» 
or  reside  an  application  was  made  by  the  defendant,  after  answer,  that  the 

abroad.  proceedings  might  be  stayed  until  the  plaintiff  gave  security  for 

costs,  on  an  affidavit  that  the  plaintiff  who,  when  the  bill  was  filed 
was  resident  in  London,  had,  since  the  answer  was  put  in,  entirely 
abandoned  the  country  and  gone  to  reside  in  the  Isle  of  Man ; 
and  Lord  Eldon  made  the  order,  observing,  however,  that  the 
plaintiff  ought  to  have  an  opportunity  of  answering  the  affidavit, 
the  propriety  of  which  suggestion  is  evident  from  the  case  of 
White  v.  Greathead  (r),  where  an  order  for  the  plaintiff  to  give 
security  for  costs  after  answer,  was  refused  in  consequence  of  an 
affidavit  which  had  been  filed  by  the  plaintiff's  solicitor,  stating 
that  the  plaintiff  had  gone  to  the  West  Indies  merely  for  the  pur- 
pose of  arranging  his  affairs,  and  that  he  had  informed  the  depo- 
nent that  he  intended  soon  to  return  to  this  country,  where  he  had 
left  his  family. 
Plaintiff  must  To  entitle  a  defendant  to  an  order  that  the  plaintiff  may  give 
be  absolutely  security  for  costs,  it  is  necessary  that  the  plaintiff  should  absolute- 
*one'  ly  be  gone  abroad,  the  mere  intention  to  go  will   not  be  suffi- 

cient (5)  (3) ;  in  a  case,  however,  where  the  plaintiff,  who  was  an 
alien  enemy,  was  under  confinement  preparatory  to  his  removal 
out  of  the  country,  upon  a  warrant  by  the  Secretary  of  State  un- 
Where  under    der  the  Alien  Act,  the  proceedings  were  stayed  until  he  gave  se- 
the  Alien  Act.  COrity  for  costs,  although  he  was  not  actually  gone  out  of  the 

(p)  Anon.  2  Dick.  776;  see  also        (r)  15  Ves.  2. 
Busk  v.  Beetham,  2  Beav.  537.  (#)  Adams  v.  Colethurst,  2  Anst. 

(q)  Ibid.  14  Ves.  516.  552. 

(1)  In  Massachusetts,  if  any  plaintiff  in  a  bill  in  Equity,  or  suit  at  law, 
shall,  after  the  commencement  of  his  suit,  remove  from  the  State,  he  shall, 
on  the  motion  of  the  defendant,  or  of  any  other  party  to  the  suit,  be  required 
to  procure  a  sufficient  indorser.     Rev.  Stat.  ch.  90,  §  10. 

(2)  See  1  Smith  Ch.  Pr.  (2d  Am.  ed.)555;  Ayckbourn's  Ch.  Pr.  (Lond. 
ed.  1844,)  217,  218;  Green  v.  Charnock,  3  Bro.  C.  C.  (Perkins's  ed.)  371, 
notes ;  1  Hoff.  Ch.  Pr.  200 ;  Phillip*  v.  Thornton,  10  Legal  Obs.  134 ;  Hoby 
v.  Hitchcock,  5  Sumner's  Vesey,  609,  and  note  (a) ;  Ford  v.  Boucher,  1 
Hodges,  58. 

ft)  Willis  v.  Garbutt,  1  Young  &  Jer.  511 ;  1  Barbour  Ch.  Pr.  103;  Hoby 
v.  Hitchcock,  5  Sumner's  Vesey,  699. 
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country  {t ).     In  proceedings  at  Common  Law,  where  after  the    Security  for 
commencement  of  an  action,  and  after  issue  joined,  the  plaintiff  y^^-^^ 
has  been  convicted  of  felony  and  ordered  to  be  transported,  the  Or  under  sen- 
Courts  have  ordered  security  to  be  given  for  costs,  as  well  retro-  te^?tiof  tJani" 
spective  as  prospective  (ti)  (1) ;  and  it  is  presumed  that  Courts  of  felony. 
Equity  will  follow  the  rule  at  Law ;  where,  however,  the  plaintiff 
had  not  been  convicted  of  felony,  but  only  of  a  misdemeanor  un-  For  a  misde- 
der  the  52  Geo.  III.  c.  130,  s.  2,  for  poaching,  for  which  he  was  memnor* 
sentenced  to  seven  years'  transportation,  and  it  was  admitted  that 
he  had  not  sailed  for  the  place  of  transportation,  but  was  in  a 
penitentiary  place  of  confinement,  the  Vice-Chancellor  refused  a 
motion  for  stay  of  proceedings  till  the  plaintiff  had  given  security 
for  costs  (x). 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  resi-  Ambassador's 
dent  out  of  the  jurisdiction,  the  Court  will,  upon  application,  re-  ■ervmn  • 
strain  an  ambassador's  servant,  whose  person  is  privileged  from 
arrest  by  the  7  Ann.  c.  12,  from  proceeding  with  his  suit  until  he 
has  given  security  for  costs  (y). 

By  the  old  practice,  40/.  was  the  amount  of  security  required  to 
answer  costs  by  any  plaintiff  who  was  out  of  the  jurisdiction  of 
the  Court,  but  this  sum  has  now  been  increased  to  100/.  (z)  (2). 
In  an  anonymous  case  (a),  the  Y.  C.  of  England  ruled,  that  where 
a  person  out  of  the  jurisdiction  of  the  Court  presents  a  petition  to 
have  his  solicitor's  bill  taxed,  he  must  give  security,  to  be  approved 
of  by  the  Master,  for  the  costs  of  the  petition,  and  also  for  the 
balance  that  may  be  found  due  from  him,  on  the  taxation. 

The  manner  of  giving  the  security  it  as  follows :  —  the  plaintiff  In  what  man- 
gives  notice  of  the  name  and  description  of  the  person  intended  ner  &™n- 
to  become  security,  to  the  defendant's  solicitor,  who  will  return 
an  answer  whether  he  approves  the  security  or  not,  and  if  he  does 

(f)  Seilazv.  Hanson,  5  Ves.  261.  (y)  Anon.  Mos.  175;  Goodwin  v. 

(u)  Harvey  v.  Jacob,  1  B.  &  Aid.  Archer,  2  P.  Wmi.  452;  Adderly  v. 
150.  Smith,  1  Dick.  355. 

(x)  Baddeley  ?.  Harding,  Mad.  A        (t)  40  Order,  April,  1828. 
Gel.  214.  («)  12  Sim.  262 ;  see  also  in  re  Pas- 

more,  1  Beav.  94. 


(1)  Dunn  t.  M'Evoy,  1  Hogan,  355. 

(2)  The  New  York  Statute  requires  the  security  to  be  given  in  the  form 
of  a  bond,  with  one  or  more  sufficient  sureties,  in  a  penalty  of  at  least  $250. 
The  Court  under  the  same  statute  has  authority  to  require  bonds  in  a  larger 
sum,  if  it  thinks  proper  to  do  so.    2  Rev.  Stat.  N.  T.  620,  §  4. 

The  Court  may  either  fix  the  amount  itself  or  refer  it  to  a  master.  Fulton  v. 
Rosevelt,  1  Paige,  179;  Massey  v.  Gillelan,  1  Paige,  644.  See  Gilbert  v. 
Gilbert,  2  Paige,  603. 
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Security  for  not  object  thereto  the  bond  is  consequently  given.  If  he  requires 
\^*N/-^/  two  persons  to  enter  into  the  bond,  the  plaintiff  must  comply  with 
this  requisition.  If  the  defendant's  solicitor  objects  to  the  per- 
sons offered  as  security,  which  it  appears  he  has  a  right  to  do  (6), 
the  plaintiff  must  find  others,  or  the  persons  already  offered  must 
justify  by  affidavit  in  200/.  (c).  In  the  case  of  Panton  v.  Laber- 
touche  (d),  it  was  decided  that  a  solicitor  ought  not  to  be  surety 
for  his  client. 
Form  of  bond.  The  bond  is  given  to  the  clerk  of  records  and  writs  in  whose 
division  the  cause  is,  and  is  prepared  by  the  plaintiff's  solicitor  (*), 
in  the  following  form  :  — 

"  Know  all  men  by  these  presents,  that  we,  A.  B.  of  the  city  of 
London,  merchant,  and  C.  D.  of  the  same  place,  merchant, 
are  held  and  firmly  bound  to  Esq.,  in  the 

penal  sum  of  of  good  and  lawful  money  of 

Great  Britain  :  for  which  payment  to  be  well  and  faithfully 
made,  we  bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals,  &c. 

Condition.  "  Whereas,  L.  R.,  plaintiff,  has  lately  exhibited  his  bill  of  com- 

plaint in  her  Majesty's  High  Court  of  Chancery  against  R.  &, 
defendant,  touching  the  matters  therein  contained.  Now  the  con- 
dition of  this  obligation  is  such,  that  if  the  above  bounden  A.  B. 
and  C.  JO.,  or  either  of  them,  their  heirs,  executors  or  administra- 
tors do,  and  shall  well  and  truly  pay  or  cause  to  be  paid,  all  such 
costs  as  the  said  Court  shall  think  fit  to  award  to  the  defendant  on 
the  hearing  of  the  said  cause  or  otherwise,  then  this  obligation  to 
be  void,  or  else  to  remain  in  full  force  and  virtue  (/). 

"  Sealed  and  delivered,  &c." 


Where  there        If  there  are  several  defendants,  and  one  only  obtains  the  order, 
fendants.     *"  vet  tne  8ecuritv  must  be  given  to  answer  the  costs  of  all.     Origin- 
ally, where  there  were  several  defendants  only,  one  bond  was  giv- 
en, which  was  deposited  with  one  of  the  six  clerks  on  behalf  of 


(b)  Cliffe  v. Wilkinson,  4  Sim.  122. 

(c)  Turner  &  V.  332. 
(<0  1  Ph.  265. 

(e)  Order,  6th  October,  1842. 

(/)  From  a  note  to  Mr.  Beamee's 
Treatise  upon  Costs,  (p.  359,  No.  9,) 
it  appears  that  in  Osborne  v.  Bartlett, 
the  Court  of  Exchequer  held,  that 
where  a  defendant  had  become    a 


bankrupt,  and  his  assignees  were 
made  parties  by  supplemental  bill, 
they  were  entitled  to  call  for  a  fresh 
security,  because  the  form  of  the  ob- 
ligation, although  entered  into  with 
the  officer  of  the  Court,  is  merely  to 
pay  the  costs  of  the  defendant  who  is 
named. 
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all  parties.  Afterwards,  the  bond  was  deposited,  not  with  a  six  Of  Paupers, 
clerk,  but  with  a  clerk  in  court,  and  as  the  olerk  in  court  of  one  party 
had  no  more  right  to  hold  the  bond  than  the  clerk  in  court  of  another 
party,  it  became  the  practice  for  every  clerk  in  court  of  a  defendant  to 
call  for  a  separate  bond  ;  since  the  abolition  of  the  office  of  the  six 
clerks,  there  has  been  no  decision  upon  the  practice,  consequently  it 
may  be  considered  doubtful  whether  every  defendant,  or  set  of  defen- 
dants, appearing  by  separate  solicitors,  may  require  a  bond,  or 
whether  one  bond  on  behalf  of  all  the  defendants  should  be  de- 
posited with  the  clerk  of  records  and  writs ;  but  whatever  number 
of  bonds  may  be  given,  they  all  form  a  security  for  one  sum 
only  (£>). 

If  the  surety  for  costs  should  become  bankrupt,  the  Court  will 
order  the  proceedings  to  be  stayed  until  the  plaintiff  shall  have 
found  a  new  surety  (h). 

In  Ker  v.  The  Duchess  of  Munster  (t),  it  is  said  that  the  Court  Money  al- 
of  Exchequer  refused  to  allow  the  plaintiff  to  pay  40/.  into  Court  Jj^^jfc 
instead  of  giving  security  for  that  sum,  but  in  Cliffe  v.  Wilkin-  Court  in  lieu 
son  (*),  where  the  plaintiff  offered,  instead  of  giving  security,  to  of  ■ecttrity* 
pay  in  100/.,  pursuant  to  the  new  orders ;  the  V.  C.  of  England 
said,  that  if  he  would  increase  the  sum  offered,  so  as  to  bear  the 
expense  of  bringing  the  money  into  Court  and  getting  it  out 
again,  he  would  grant  the  motion,  which  he  accordingly  did  by 
making  the  order  for  the  payment  of  120/1  into  Court  (/). 


Section  VIL 

Of  Pampers. 

It  had  been  before  stated  to  be  a  general  rule,  subject  to  very  Persons  in  in- 
few  exceptions,  that  there  is  no  sort  or  condition  of  persons  who  d^nt  circam" 
may  not  sue  in  the  Court  of  Chancery.     Amongst  the  exceptions  sue, 
to  this  rule  those  who  are  in  indigent  circumstances  are  not  in- 
cluded, and  any  party,  however  poor  he  may  be,  being  in  other 
respects  competent,  has  the  same  right  as  another  to  commence 

)  Lowndes  t.  Robertson,  4  Mad.  262;   see  also  Veitoh  v.  Irving,  11 

In  the  report  of  this  case  Sir  J.  Sim.  122. 

Leach,  V.  C,  is  reported  to  have  said,  (t)  Bunb.  35. 

that  it  was  desirable  the  old  practice  (k)  4  Sim.  122. 

should  be  restored.  (I)  For  more  on  the  subject  of  se- 

(A)  Lautour  v.  Holcombe,  1  Ph.  curity  for  costs,  vide  post,  Alien,— 

Bill,  —  Security  for  Costs. 

4» 


coetf. 


42  Persons  by  whom  a  Suit  may  be  instituted: 

Of  suing  in  proceedings  in  the  Court  of  Chancery  for  the  assertion  of  his  claims, 
peris/  '  an<^ that  without  being  required  to  give  any  security  for  the  pay- 
v^^v^*^^^  ment  of  costs  to  the  opposite  party,  in  case  he  fails  in  his  suit. 
SS^Tto  rivT  Lord  E,don>  in  Ogilvie  v.  Hearn  (m),  said  that  the  Court  would 
security  for  not  require  security  for  costs  from  any  man  in  England,  upon  any 
representation  of  his  circumstances,  and  this  liberality  seems  to 
be  extended  to  the  case  of  the  prockein  amy  of  infants  (1) ;  in- 
May  be  pro-  deed  my  other  rule  would  amount  to  a  denial  of  justice  to  the 
cketn  amys  of  children  of  poor  persons,  who  might  become  entitled  to  property, 
infants.  m^  vet  ^e  precm<jed  from  asserting  their  right  because   their 

father,  who  is  the  proper  person  to  be  their  prochein  amy,  by  rea- 
son of  his  circumstances  could  not  be  so,  without  giving  security 
for  costs,  which  he  might  not  be  able  to  procure  (»).  With  re- 
Bat  not  of  spect  to  the  prochein  amy  of  a.  feme  covert ;  there  is  in  this  respect 
femes  covert.  a  great  difference  in  the  rule,  for  it  has  been  held  that  the  prockein 
amy  of  a  married  woman  must  be  a  person  of  substance  (o)  (2), 
because  a  married  woman  and  an  infant  are  differently  circum- 
stanced, as  the  infant  cannot  select  his  own  prochein  amy,  but 
must  rely  upon  the  good  offices  of  those  who  are  nearest  to  him 
in  connexion,  or  otherwise  his  rights  might  go  unasserted,  but 
the  married  woman  has  the  power  of  selecting ;  she  is  therefore 
required  to  select  for  her  prochein  amy  a  person  who,  if  her  claim 
should  turn  out  to  be  unfounded,  can  pay  to  the  defendant  the 
costs  of  the  proceeding  (3). 
Church  war-  It  has  been  said  that  churchwardens  may  join  in  a  suit  with  a 
with  rSuper.  P001"  Person  wno  *8  chargeable  to  the  parish  {p)  :  this  must  be  up- 
on the  principle,  that  as  the  person  receives  his  support  from  the 
parish,  the  parish  in  return  have  a  right  to  benefit  by  whatever 
property  the  pauper  may  acquire  during  the  time  he  is  dependant 
upon  them,  to  reimburse  them  for  the  outlay. 

It  does  not  appear,  however,  that  any  suit  of  this  description  has 
been  instituted  at  least  for  a  great  many  years  past.     Indeed  the 

(m)  11  Ves.600.  (o)  Anon.  1  Atk.  570;  vide  port, 

(»)  Vide  Squirrel   v.  Squirrel,  2    Femes  Covert  Plaintiffs. 
Dick.  765 ;  and  post,  Infant  Plaintiffs.        (p)  1  Eq.  Ca.  Ab.  71. 

(1)  The  next  friend  of  a  minor  plaintiff  cannot  be  compelled  to  give  se- 
curity for  costs.  St.  John  v.  Earl  of  Besborough,  1  Hogan,  41.  The  con- 
trary was  held  in  the  case  of  Fulton  v.  Rosevelt,  1  Paige,  178. 

(2)  See  Lawrence  v.  Lawrence,  3  Paige,  267 ;  Fulton  v.  Rosevelt,  1  Paige, 

(3)  Upon  a  proper  application,  a  wife  may  be  permitted  to  file  a  bill  against 
her  husband,  for  a  separation,  in  forma  pauperis.  But  this  will  not  be  done, 
until  the  Court  has  ascertained,  by  the  report  of  a  Master,  that  she  has  prob- 
able cause  for  filing  such  a  bill.    Robertson  v.  Robertson,  3  Paige,  387. 
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legislature  has  provided  means  by  which  all  persons,  who  are  not  Of  suing  m/or- 
worth   a  sum  of  5/.  beyond  the  subject-matter  in  litigation,  may  N^£*^2^" 
be  enabled  to  resort  without  expense  to  the  ordinary  tribunals, 
and  the  Courts  of  Equity  have  adopted  the  same  means  into  their 
practice  (1). 

In  consequence  of  the  provision  of  stat  11  Hen.  VII.  c.  12,  the  Practice  at 
practice  of  the  Courts  of  Law  has  been  to  admit  all  persons  to  sue  Law* 
tit  forma  pauperis,  who  could  swear  that  they  were  not  worth  5/. 
after  all  their  debts  are  paid,  except  their  wearing  apparel  and  the 
subject-matter  of  the  suit ;  and  the  practice  of  the  Courts  of  Law 
in  this  respect  has  been  adopted  by  Courts  of  Equity,  although  Adopted  in 
persons  suing  in  these  Courts  do  not  come  within  the  provisions  of  Equity, 
the  Act  of  Parliament  above  referred  to. 

The  privilege  of  suing  as  paupers  extends  only  to  persons  suing  Executors  or 
in  their  own  rights,  and  not  to  executors  or  administrators  (q).  administrators 
In  a  modern  case,  however,  where  the  party  sustained  the  mixed  pauper*, 
character  of  executor  and  legatee,  Lord  Eldon  held  that  it  formed  Seeus.  where 
an  exception  to  the  general  rule,  but  to  prevent  any  undue  practice  plaintiff  bus- 
in  suing  in  forma  pauperis,  and  under    color  of  that  privilege  to  character* of 
obtain  dives  costs,  his  lordship  thought  that  a  special  order  was  legatee  and 
necessary  to  enable  the  pauper  to  proceed  in  that  character  as  to  execulor- 
the  legacy  (r).     And  Sir  J.  L.  Knight  Bruce,  V.  C,  made  an  ex- 
ception to  the  strict  application  of  the  rule,  by  allowing  an  execu- 
tor to  proceed  in  forma  pauperis  for  the  single  purpose  of  clear- 
ing a  contempt  incurred  in  the  cause  (5). 

It  is  said  that  a  person  filling  the  character  of  prochein  amy  can-  ^  prochein 
not  sue  in  forma  pauperis,  although,  as  we  have  seen  before,  the  <"«y  cannot 
poverty  of  a  prochein  amy  of  an  infant  is  no  ground  for  dismiss-  8Ue  Ri  pauper' 
ing  him  (0  (2). 


136;  ( 


(?)  Paradise  v.  Sheppard,  1  Dick.  1824,  cited  1  Turner  &  Venables,  518. 

6 ;  Oldfield  v.  Cobbett,  3  Beav.  432 ;  (*)  Oldfield  v.  Cobbett,  3  Y.  &  C. 

Anon.  2  Moll.  338.  16l>. 

(r)  Thompson  v.  Thompson,  Hill.  (t)  Anon.  1  Ves.  J.  410. 

(1)  Story  Eq.  PI.  §  50;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  550  et  seq.;  1 
Hoff.  Ch.  Pr.67  et  seq.  A  party  must  be  an  object  of  charity,  in  order  to 
be  entitled  to  prosecute  in  forma  pauperis.  Isnard  v.  Cazeauz ,  1  Paige,  39. 
Applications  for  this  privilege  are  not  encouraged,     lb. 

It  seems  to  be  doubtful,  in  New  York,  whether  in  any  case,  a  party  can 
defend  in  forma  pauperis.  This  doubt  grows  out  of  the  peculiar  phraseology 
of  the  Statute  in  that  State.  Brown  v.  Story,  1  Paige,  588.  But  in  New 
Jersey  the  privilege  of  defending  in  forma  pauperis  is  granted  in  a  proper 
case,  although  the  act  of  assembly  extends  in  terms  only  to  plaintiffs. 
Pickle  v.  Pickle,  Halst.  N.  J.  Dig.  177. 

(2)  See  Robertson  v.  Robertson,  3  Paige,  387.  In  New  York,  it  has  been 
held,  that  an  infant,  who  has  no  means  of  indemnifying  a  responsible  person 
for  costs,  will  be  permitted  to  sue  by  his  next  friend  in  forma  pauperis.  The 
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Of  suing  in  It  has  been  held  that  a  bankrupt  may  be  admitted  to  petition 
is*  '  against  his  commission  tn  forma  pauperis  (u) ;  and  where  a  per- 
^^^s^-^^  son  was  ordered  to  be  examined  pro  interesse  suo,  respecting  a 
petition1^ Xr^  c'a*m  set  UP  DV  ner  to  8ome  Iwi^s  taken  under  a  sequestration,  but 
ma  pauperis,  was  unable  from  poverty  to  make  out  or  support  her  right,  liberty 
Party  exam-  was  given  to  her  .to  do  so  tn  forma  pauperis  (x). 
use  *uo.tUter'  A  plaintiff  may  be  admitted  to  sue  as  a  pauper  upon  the  usual 
Plaintiff  may  affidavit,  at  any  time  either  before  or  after  the  commencement  of 
be  admitted  to  the  suit,  but  in  the  latter  case  he  will  be  liable  to  all  the  costs  in- 
pauplruf^ttay  currea*  before  his  admission,  and  may  be  attached  for  the  non-pay- 
time,  ment  of  costs  previously  ordered  to  be  paid  (y)  (1). 

The  question  whether,  after  a  dismissal  of  a  former  suit,  a  plain- 
tiff can  be  admitted  to  sue  again  for  the  same  matter  in  forma 
pauperis  without  paying  the  costs  of  the  first  suit,  has  been  much 
Doubtful  whe-  discussed.  In  a  case  in  Vernon  (z),  a  plaintiff  was  permitted  to 
ther  after  dis-  file  a  bill  of  review,  without  payment  of  the  costs  of  the  former 
meruit  for'  snit>  amounting  to  150/.,  upon  his  making  oath  that  he  was  not 
the  same  mat-  worth  40/.  besides  the  matter  in  question  in  that  and  another  suit 
ter*  between  the  same  parties.     That  case,  however,  appears  to  have 

been  an  extreme  case,  and  the  instance  cited  by  Lord  Eldon  in  his 
judgment  in  Corbett  v.  Corbett  (a)  shows,  that  Courts  of  Law, 
whose  decisions  are  upon  this  point  applicable  by  analogy  to  Courts 
of  Equity,  would,  after  judgment  of  nonsuit  against  a  plaintiff, 
stay  a  second  action  by  the  same  plaintiff  suing  as  a  pauper,  till 
the  costs  of  the  former  action  had  been  paid  (2). 

It  seems,  however,  that  it  is  no  ground  of  objection  to  a  party 
suing  in  forma  pauperis,  that  the  suit  is  a  second  suit  for  the  same 
matter  as  a  former  suit,  in  which  the  plaintiff  had  likewise  sued 
as  a  pauper,  unless  the  second  suit  can  be  justly  characterized  as 
vexatious  (6) ;  and  in  Corbett  v.  Corbett  (c),  Lord  Eldon  appears 
to  have  held,  that  the  circumstance  of  the  plaintiff  having  con- 
ducted himself  vexatiously  in  the  first  suit  would  not  be  a  ground 
for  dispaupering  him  in  the  second  ;  and  that  the  fact  of  his  hav- 

(k)     Ex  parte  Northam,  2  V.  &,  B.        (*)  Fitton  c.  Earl  Macclesfield,  1 

124.  Vera.  264. 

(z)  James  v.  Dore,  2  Dick.  783.  (a)  16  Ves.  410. 

(y)  Anon.  Mos.  66 ;  Davenport,  v.        (b)  Wity  v.  Hobson,  2  Ves.  &  B. 

Davenport,  1  Ph.  24 ;   see  however  112. 
Bennett  v.  Chudleigh,  2  Y.  &  C.  164.        (e)  16  Ves.  407. 

Court  will,  however,  in  the  first  instance,  see  that  there  is  probable  cause  for 
the  proceeding,  and  will  appoint  a  proper  person  as  prochein  ami.  Fulton 
v.  Rosevelt,  1  Paige,  178. 

(1)  Brown  v.  Story,  1  Paige,  588. 

(2)  Proceedings  in  a  suit  by  a  pauper  were  stayed  until  the  costs  of  a  pre- 
vious suit  in  Chancery  were  paid.     Colvert  v.  Rooth,  4  Younge  &  Coll.  450. 
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ing  been  supplied  with  monej  by  a  charitable  subscription,  for  the   °f  "ring  in 
purpose  of  assisting  him  in  the  conduct  of  4iis  suit,  although  it  JormaJP*uPer' 
might  afford  ground  for  impeachment  at  Common  Law,  was  no  v^vs^ 
ground  upon  which  he  could  deprive  him  of  the  right  to  sue  as  a 
pauper  in  Equity. 

In  Taylor  v.  Bouchier  (d),  it  it  stated  by  Mr.  Dickens  to  have  Party  ag- 
been  said  that  a  pauper  could  not  appeal,  and  that  the  proposition  grieved  may 
was  assented  to  by  the  bar ;  but  in  Bland  v.  Lamb  (e),  Lord  Eldon  mapauperu' 
said  that  it  was  a  very  singular  proposition,  and  that  he  could  not 
see  why,  because  a  party  was  poor,  the  Court  should  not  set  itself 
right,  and  made  an  order  that  the  appellant  should  be  at  liberty  to 
prosecute  the  appeal  in  forma  pauperis  (f)(1)- 

Where  pauper  plaintiffs  are  guilty  of  vexatious  conduct  in  the  Consequences 
suit,  the  Court  will  order  them  to  be  dispaupered  ;  and  an  order  of  vexatious 
to  that  effect  was  actually  made  by  the  Vice-Chancellor  upon  mo- con  uc  ' 
tion  in  Wagner  v.  Mears  (g)  (2). 

And  in  Pearson  v.  Belchier  (A)  Lord  Loughborough  said,  that  a 
pauper  is  liable  to  be  committed  if  he  files  an  improper  bill,  as 
otherwise  he  might  be  guilty  of  great  oppression. 

In  order  to  be  admitted  to  sue  in  forma  pauperis  the  plaintiff  Petition  for  ad- 
must  present  a  petition  to  the  Master  of  the  Rolls  containing  a  nUMlon- 
short  statement  of  his  case  (and  of  the  proceedings,  if  any,  which 
have  been  had  in  the  cause),  and  praying  to  be  admitted  to  sue  in 
forma  pauperis,  and  that  a  counsel  and  a  solicitor  may  be  assigned 
to  him. 

This  petition  must  be  under-written  by  a  certificate  signed  by  Certificate  of 
counsel,  "  that  he  conceives  the  plaintiff  has  just  cause  to  be  re-  counsel, 
lieved  touching  the  matter  of  the  petition  for  which  he  had  ex- 
hibited his  bill "  (») ;  and  there  must  also  be  annexed  to  the  peti- 
tion an  affidavit  sworn  by  the  plaintiff  before  a  Master  that  he  is  Affidavit. 
not  worth  in  all  the  world  the  sum  of  5/.,  after  payment  of  his 
just  debts,  his  wearing  apparel  and  the  matters  in  question  in  the 
cause  only  excepted  (£). 

(i)  2  Dick.  504.  (g)  3  Sim.  127. 

(<)  2  Jac.  &  W.  402.  (a)  4  Ves.  690 ;  and  Har.  360. 

(/)  Vide  Fitton  v.  Earl  Maccles-  (i)  Har.  437. 

field,  supra.  (k)  Ibid.  389. 

(1)  In  Bolton  v.  Gardner,  3  Paige,  273,  it  was  held,  that  an  appellant  is 
not  allowed  to  prosecute  an  appeal  as  a  poor  person,  but  he  must  give  security 
for  costs. 

(2)  In  Murphy  r.  Oldis,  1  Hogan,  219,  it  was  held,  that  a  party  will  not 
be  deprived  of  the  privilege  of  defending  himself  in  forma  pauperis,  on  ac- 
count of  his  misconduct. 


Must  be  sworn 
by  the  party 
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Of  suing  in        It  is  to  be  observed,  that  this  affidavit  must  be  sworn  by  the 
jorma  pauper-  p^y  ftjmseif .  j^d  {nat  m  a  case  m  which  it  afterwards  appeared 
that  the  affidavit  had  been  sworn  by  a  third  person,  the  party  was 
dispaupered  (I). 
himself     *  The  petition,  after  it  has  been  certified,  is  then,  with  the  affi- 

davit annexed,  to  be  presented  to  the  Master  of  Rolls,  who,  if  he 
sees  no  cause  against  it,  underwrites  an  order  by  which  the  peti- 
tioner is  admitted  to  sue  in  forma  pauperis,  and  a  counsel  and 
solicitor  are  assigned  to  act  upon  his  behalf  (m). 

The  order  should  be  served  upon  the  opposite  party  as  soon  as 
possible,  for  in  the  case  of  Ballard  ».  Catling  (it),  Lord  Langdale 
decided  that  a  plaintiff  admitted  to  sue  in  forma  pauperis  should 
pay  dives  costs  to  the  defendant  in  respect  of  a  step  in  the  cause 
taken  before  service  of  the  order  (1).  And  in  the  case  of  Church 
v.  Marsh  (0),  Sir  J.  Wigram,  V.  C,  admitted  the  propriety  of  the 
practice,  although  he  held  that  there  was  a  discretion  in  the  Court 
in  such  cases,  and  that  the  order  to  sue  in  forma  pauperis  was 
not  necessarily  inoperative  in  all  cases  until  service. 
Consequences  After  admittance,  no  fee,  profit  or  reward  (except  paupers'  fees) 
of  admission.  is  to  be  taken  of  the  pauper  by  any  counsel  or  attorney  for  the 
despatch  of  business  whilst  it  depends  in  Court,  and  he  con- 
tinues in  forma  pauperis ;  nor  shall  any  contract  or  agreement  be 
made  for  any  recompense  or  reward  afterwards- ;  and  if  any  person 
offending  herein  shall  be  discovered  unto  the  Court,  he  shall  un- 
dergo the  displeasure  of  the  Court,  and  such  farther  punishment 
as  the  Court  shall  think  fit  to  inflict ;  and  if  any  pauper  offend 
herein,  he  is  to  be  dispaupered,  and  never  again  be  admitted  in 
the  same  suit  in  forma  pauperis  (p). 

If  it  be  made  to  appear  to  the  Court  that  any  pauper  has  sold 
or  contracted  for,  the  benefit  of  his  suit,  or  any  part  thereof,  while 
the  same  is  depending,  such  cause  shall  be  thenceforth  wholly  dis- 
missed, and  never  again  retained  (y).  Although  no  fees  strictly 
so  called  can  be  taken  of  a  pauper,  yet  the  six  clerks  could  make 
him  pay  for  the  labor  of  writing  after  the  rate  of  two  pence  per 
sheet  (r),  and  it  is  presumed  the  solicitor  who  now  acts  in  the 
place  of  the  six  clerk  may  make  a  similar  charge. 

(I)  Wilkinson  v.  Belcher,  2  Bro.  C.  (0)  2  Hare,  662. 

C.  272.  (p)  Ord.  Ed.  Beam.  218. 

(m)  Har.  389.  (q)  Ord.  Ed.  Beam.  216. 

(n)  2  Keen,  606.  (r)  Har.  389. 

(1)  Where  an  order  had  been  obtained,  on  an  exparte  application,  that  the 
plaintiff  be  permitted  to  prosecute  in  forma  pauperis,  the  same  was  va- 
cated with  costs.    Isnard  v.  Cazeauz,  1  Paige,  39. 
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The  counsel  or  attorney  assigned  by  the  Court  to  assist  a  per-    Of  suing  m 
.     /.  -.t       .  A  j  /•     j  *        forma  pauper- 

son  in  forma  pauperis,  either  to  prosecute  or  defend,  may  not  re»  £ 

fuse  so  to  do,  unless  he  satisfies  the  Court  who  granted  the  admit-  ^.^^s^-^^ 

tance  that  he  has  some  good  reason  for  his  forbearance  (s)  (1).       attorney  "hen 

It  was  formerly  necessary,  that  all  notices  of  motions  on  behalf  assigned,  may 
of  a  person  suing  in  forma  pauperis  should  be  signed  by  his  clerk  J"*  refuse- 
in  Court  (t),  and  since  the  abolition  of  the  office  of  six  clerks,  behalf  of  pau- 
Sir  J.  L.  Knight  Bruce,  V.  C,  has  declined  to  hear  a  petition  pen. 
presented  on  behalf  of  a  pauper  in  consequence  of  its  not  having 
been  signed  either  by  the  clerk  of  records  and  writs,  or  by  a  so- 
licitor of  the  Court  (u). 

When  the  counsel  assigned  makes  a  motion  on  behalf  of  a  pau-  Motions  on  be- 
per  he  ought  to  have  the  order  of  admittance  with  him,  and  to  n°  pau" 
make  such  motion  before  he  makes  any  other  ;  and  if  the  registrar 
shall  find  that  the  person  on  whose  behalf  the  motion  was  made 
was  not  admitted  to  sue  in  forma  pauperis ,  he  is  not,  according  to 
the  order  of  the  Court,  to  draw  up  the  next  motion  made  by  such 
counsel,  who  is  to  lose  the  fruit  of  such  motion,  in  respect  of  his 
abuse  of  the  order  of  the  Court  (z). 

A  counsel  making  a  motion  on  behalf  of  a  person  admitted  to 
sue  in  forma  pauperis,  may  afterwards  make  as  many  motions  as 
he  might,  had  he  not  made  it  (y). 

It  is  stated  in  the  Practical  Register  (z)  that  a  plaintiff  suing  Of  dismissal  of 

in  forma  pauperis  shall  not  amend  his  bill  by  leaving  out  defen-  hl"  own  blU  bv 
,  jo  a  pauper. 

dants  without  paying  their  costs  (2) ;  but  upon  turning  to  the  case 
referred  to  in  the  margin  (a),  in  support  of  this  dictum,  it  does 
not  bear  out  the  assertion  to  the  extent  to  which  it  is  carried  in 
the  Register.  The  case  was  that  of  a  plaintiff  who  was  admitted 
to  sue  in  forma  pauperis  after  he  had  filed  his  bill,  and  then  made 
an  application  for  leave  to  amend  by  striking  out  some  of  the  de- 
fendants, which  was  objected  to  on  the  ground  that,  having  been 

{$)  Ord.  Ed.  Beam.  216.  (y)  Curs.  Cane.  489. 

(0  Perry  v.  Walker,  4  Beav.  452.  (z)  Ed.  Wyatt,  321. 

(«)  Perry  v.  Walker,  2  Y.  &  C  (a)  Wilkinson  v.  Belcher,  2  Bro. 

655 ;  and  16  Order,  Oct.  1842.  272. 
(z)  Ord.  Ed.  Beam.  217. 

(1)  See  Lewis  v.  Kennett,  3  Russ.  466.  When  a  pauper  has  a  decree  for 
debt  and  costs,  his  solicitor  has  a  lien  on  the  sum  recovered  for  dives  costs, 
though  the  fund  is  deficient  for  the  payment  of  the  plaintiffs  demand.  Quin 
v.  Bodkin,  2  Hogan,  240. 

A  pauper's  solicitor  may  be  made  to  pay  the  costs  of  any  irregular  pro- 
ceeding.   Brown  v.  Dawson,  2  Hogan,  76. 

(2)  If  a  party  suing  in  forma  pauperis  amends  his  bill  after  answer,  under 
the  common  order,  it  must  be  upon  the  payment  of  costs  as  in  ordinary  suits ; 
and  if  he  has  a  meritorious  claim  to  amend  without  costs,  he  must  apply  to 
the  Court  by  special  motion  upon  affidavit  and  notice  to  the  adverse  party. 
Richardson  v.  Richardson,  5  Paige,  58. 
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Of  suing  in  for-  made  parties  prior  to  the  plaintiff's  admission,  they  were  entitled 
^*^F™P^*^   t0  their  costs  up  to  that  time. 

In  Pearson  v.  Belchier  (6),  it  is  said  that  a  motion  was  made  on 
the  part  of  the  plaintiff  in  a  pauper  cause,  to  dismiss  the  bill  against 
two  of  the  defendants  without  costs ;  but  that  the  Lord  Chancellor  or- 
dered it  to  be  made,  on  payment  of  costs.  It  appears,  however,  from 
Dismissal  of     tne  registrar's  book,  that  the  order  for  dismissal  in  that  case  was 
his  own  bill  by  drawn  up  without  costs  (c) ;  and  it  is  to  be  observed,  that  in  Cor- 
a  PauPer-  bett  v.  Corbett  (d),  before  referred  to,  the  pauper's  first  bill  had 

many  years  before  been  dismissed  without  costs,  before  hearing, 
although  the  cause  had  reached  that  stage,  and  that  this  very  cir- 
cumstance was  relied  upon  as  a  ground  for  dispaupering  him  in 
the  second  suit,  but  was  not  considered  as  sufficient  to  induce  the 
Court  to  make  the  order.  It  is  also  to  be  observed,  that  if  a 
cause  goes  against  a  pauper  at  the  hearing,  he  shall  not  pay  costs 
to  the  defendant,  but  he  may  be  punished  personally,  though  such 
punishment  is  not  very  often  inflicted  (e). 

It  seems  to  have  been  formerly  considered,  that  where  a  plain- 
tiff sues  in  forma  pauperis,  and  has  a  decree  in  his  favor  with 
costs,  he  will  only  be  entitled  to  such  costs  as  he  has  been  actually 
out  of  pocket  (/)(1). 
As  to  his  right      In   Scatchmer  v.   Foulkard  (g),  however,   where   a   bill   was 
coste06^6         brought  in  forma  pauperis,  to  which  the  defendant  put  in  a  plea 
and  demurrer,  which  were  both  overruled,  and  it  was  insisted  that 
the  plaintiff  not  having  been  put  to  costs,  should  have  none,  Lord 
Somers,  after  long  debate,  and  inquiry  of  all  the  ancient  counsel 
and  clerks,  who  agreed  that  he  should  have  costs,  ordered  him  his 
costs  like  other  suitors ;  for  though  he  is  at  no  costs,  or  but  small 
costs,  yet  the  counsel  and  clerks  do  not  give  their  labor  to  the  de- 
fendant, but  to  the  pauper.     The  same  principle  appears  to  have 
been  acted  upon  by  Lord  Somers,  in  Haulton  v.  Hagre  (h),  and 
The  costs  of  a  was  adopted  by  Lord  Loughborough,  C,  and  Lord  Alvanley,  M. 
pau^/inthe    R  >  in  WalloP  v'  Warburton  (t).     In  a  subsequent  case,  before 
discretion  of     Lord  Eldon  (lc),  where  a  plaintiff  sued  in  forma  pauperis,  and  the 
the  Court.        answer  was  reported  impertinent,  the  question  arose  whether  the 

(A)  3  Bro.  C.  C.  87.  (/)  Angell  v.  Smith,  Prec.  Cha. 

(c)  Reg.  Lib.  1789,  B.  fo.  524,  en-  219;  1  Dick.  427. 

tered  Pearson  v.  Wolfe,  3  Bro.  C.  C.  (g)  1  Eq.  Ca.  Ab.  125. 

87,  Ed.  Belt,  n.  1 .  (A)  Cited  in  Angell  t>.  Smith,  Prec. 

(rf)  16  Ves.407.  Cha.  220. 

(e)  Har.  391.  (t)  2  Cox,  409. 

(k)  Rattray  *.  George,  16  Ve».  233. 


(1)  See  Williams  r.  Wilkina,  3  John.  Ch.  65. 
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plaintiff's  costs  in  respect  of  the  impertinence  were  to  be  taxed  as  Of*uingin/<?r- 
divts  costs,  when,  after  reviewing  the  cases  before  cited,  his  Lord-  ^*^*J^*- 
ship  said,  that  the  result  of  all  the  authorities  is,  that  the  Court 
has  a  discretion  in  each  case,  and  that  in  that  case  the  proper  or- 
der was  that  the  Master  should  tax  dives  costs ;  to  be  paid  into 
Court,  and  await  the  event  of  the  cause  in  its  further  progress. 
The  order  accordingly  was  made  for  taxation  of  dives  costs,  but 
not  for  payment 

In  the  case  of  Church  v.  Marsh  (/),  Sir  J.  Wigram,  V.  C,  said, 
"  the  rule  of  the  Court  as  settled  by  the  case  of  Rattray  »• 
George  (at),  followed  by  Roberts  v.  Lloyd  (n),  and  recognised 
though  not  followed  in  Stafford  v.  Higginbotham  (0),  is,  that  where 
the  pauper  succeeds,  it  is  in  the  discretion  of  the  Court,  whether 
he  shall  receive  pauper  or  dives  costs  "  (1). 

It  was  determined  as  long  ago  as  the  time  of  Tothill,  that  a  of  scandal, 
pauper  must  pay  the  costs  of  scandal  in  his  answer  (p)  (2). 

As  a  party  may  be  admitted  in  forma  pauperis  at  any  time  dur-  Of  dispauper* 
ing  the  suit,  so  if  at  any  time  it  is  made  to  appear  to  the  Court mg' 
that  he  is  of  such  ability  that  he  ought  not  to  continue  in  forma 
pauperis,  the  Court  will  dispauper  him  (q) ;  therefore,  where  it 
was  shown  to  the  Court  that  a  pauper  was  in  possession  of  the  land 
in  question,  the  Court  ordered  him  to  be  dispaupered,  though  the 
defendant  had  a  verdict  at  Law,  and  might  take  a  writ  of  posses- 
sion at  any  time  (r),  and  in  the  case  of  Boddington  v.  Woodley  (*), 
Lord  Langdale,  M.  R.,  decided  that  an  officer  upon  half  pay 
(which  is  not  alienable)  cannot  proceed  in  forma  pauperis,  not- 
withstanding he  has  taken  the  benefit  of  the  Insolvent  Act. 

At  common  Law,  if  a  pauper  give  notice  of  trial,  and  do  not 
proceed  or  be  otherwise  guilty  of  improper  conduct,  the  Court  will 

(0  2  Hare,  655.  (a)  Romilly  v.  Grint,  2  Beav.  166 ; 

(m)  16  Vet.  232.  Pract.  Reg.  320. 

(n)  2  Beav.  376.  (r)  Ibid.  321,  vide  Spencer  v.  Bry- 

(0)  2  Keen,  147.  ant,  11  Ves.  49. 

(p)  Rattray  v.  George,  16  Yes.  232.        (*)  5  Beav.  555. 


(1)  Williams  v.  Wilkins,  3  John.  Ch.  65. 

A  plaintiff  suing  in  forma  pauperis,  and  recovering  a  legacy  against  ex- 
ecutors, when  there  was  no  unreasonable  delay  on  their  part,  ought  not  to 
recover  dives  costs,  but  only  the  actual  expenses  of  the  suit,  to  be  paid  by  the 
executors  out  of  the  assets.    Williams  v.  Wilkins,  3  John.  Ch.  65. 

(2)  A  party  suing  as  a  poor  person  is  chargeable  with  the  costs  of  setting 
aside  his  proceedings  for  irregularity,  or  of  a  contempt,  (Murphy  t.  Oldis,  2 
Moll.  475,)  or  of  expunging  impertinent  or  scandalous  matter,  in  the  same 
manner  as  other  suitors.  Richardson  v.  Richardson,  5  Paige,  58.  See  Brown 
v.  Dawson,  2  Hogan,  76,  cited  ante,  39. 
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Of iaing in/or-  order  him  to  be  dispaupered  (t) ;  and  it  seems  probable  that  in 
mapa*p*ns.   Courts  of  Equity,  if  a  party  who  is  admitted  to  sue  in  forma  pau- 
peris were  to  be  guilty  of  vexatious  delays,  or  to  make  improper 
motions,  such  as  not  appearing  when  the  cause  is  called  on,  or 
moving  to  suppress  depositions  upon  groundless  objections,  he 
would  be  dispaupered  though  the  Court  always  proceeds  very  ten- 
derly in  such  points  (if)  (1). 
Where  tone  is      Where  an  issue  is  directed  out  of  Chancery  in  a  pauper's  suit, 
directed.  ne  mU8t  be  admitted  as  a  pauper  in  the  Court  in  which  the  issue 

is  to  be  tried,  or  otherwise  he  cannot  proceed  in  it  in  forma  pau- 
peris (z).  In  a  case,  however,  where  the  plaintiff,  a  pauper, 
claimed  as  heir  at  law,  and  the  defendant  claimed  under  a  will 
and  deed,  which  were  disputed,  the  bill  was  retained,  with  lib- 
erty to  the  plaintiff  to  bring  an  action,  and  the  tenants  were  or- 
dered to  pay  the  plaintiff  150/.  to  enable  him  to  go  to  trial  (jr). 


(0  1  Tidd.  89.  (z)  Gibion  v.  M'Carty,  Ca.  Temp. 
.    .         -  .       -  >rd  Hardwicke,  311. 

(y)  Perianal  v.  Squire,  1  Dick.  31. 


(u)  Whitelocke  v.  Baker,  13  Veg.    Lord  Hardwicke,  311 
511. 


Q)  Wagner  v.  Mean,  3  Simons,  137;  ante,  37;  Steele  v.  Mott,  90  Wen* 
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CHAPTER  III. 

PART  I. 

OF  PERSONS  WHO  ARE  ABSOLUTELY  DISQUALIFIED  FROM 
SUING  IN  EQUITY. 

Section  I. —  Of the  different  sorts  of  Disqualifications.  * 

The  general  rule  that  all  persons  of  whatever  rank  or  condition,  Exceptions  to 
and  whether  they  have  a  natural  or  only  political  character,  are  mief6116 
capable  of  instituting  suits  in  Equity,  is  liable,  as  has  been  stated, 
to  few  exceptions.    What  these  exceptions  are  will  be  the  subject 
of  the  present  Chapter. 

The  disabilities  by  which  a  person  may  be  prevented  from  su-  DwquaHfica- 
ing  may  be  divided  into  two  sorts ;  namely,  such  as  are  absolute,  J^L  are  ei. 
and,  daring  the   time    they  last,  effectually  deprive  the  party,  ther 
of  the  right  to  assert  his  claim;    and  such  as  are  qualified, 
and  merely  deprive  him  of  the  power  of  suing  without  the  assist- 
ance of  some  other  party  to  maintain  the  suit  on  his  behalf.    Of  absolute, 
the  first  sort  are  the  disabilities  which  arise  from  Alienage,  Out- 
lawry, Attainder,  Bankruptcy  and  Insolvency ;  of  the  second  sort or  qualified, 
are  those  which  arise  from  Infancy,  Coverture,  Idiocy  and  Lun- 
acy. 

To  the  first  list  of  disabilities  which  disqualify  a  man  from  en-  Absolute  dis- 
tertaining  any  suit  in  his  own  right,  might  formerly  have  been       Ue§' 
added  excommunication  and  popish  recusancy.    But  these  disqual- 
ifications no  longer  exist,  the  first,  except  in  certain  cases,  having  Excommuni- 
been  abolished  by  the  statute  53  Geo.  III.  c.  127,  the  third  sec-  JJJJjJSL  b 
tion  of  which  Act  directs,  that  in  those  cases  in  which  excommu-  53  Geo.  IIL 
nication  is  to  continue,  no  person  pronounced  or  declared  excom-  c- 127- 
municate  shall  incur  any  civil  penalty  or  incapacity  whatever,  save 
such  imprisonment  as  the  Court  is  thereby  authorized  to  inflict  Popish  recu- 
The  disqualifiation  arising  from  popish  recusancy  has  been  virtu-  i.ancy  >  ab°- 
ally,  if  not  entirely,  abolished  by  the  31  Geo.  HI.  c.  32,  by  which  GeoJ[lf.c?a 
Papists  and  persons  professing  the  popish  religion,  taking  the  oath 
and  subscribing  the  declarations  therein  mentioned,  are  relieved 
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Absolute  dis-  from  most  of  the  penalties  and  disabilities  to  which  they  were  then 
subject  (1). 


Section  II. 


for  personal 
demands. 


Of  AUens. 

In  what  cases  With  respect  to  aliens  in  general  it  is  to  be  observed,  that  al- 
ey  may  sue,  tnoUgn  ^  tne  0j^  jaw  no  j^  whether  friend  or  enemy,  could 
sue  in  the  Queen's  Courts,  yet  the  necessity  of  trade  has  discour- 
aged and  gradually  done  away  with  the  too  rigorous  restraints  and 
discouragements  which  formerly  existed ;  and  it  is  now  clear,  that 
for  a  mere  personal  demand,  an  alien  born,  provided  he  be  not  an 
alien  enemy,  may  sue  in  the  Courts  of  this  country  (2). 

This  rule  is  clearly  recognized  in  Ramkissenseat  v.  Barker  (a), 
where  a  bill  was  filed,  against  executors  for  an  account,  by  a 
plaintiff  who  had  been  employed  by  the  testator  in  India  as  his  ban- 
yan or  broker,  and  a  plea  was  put  in  on  the  ground  that  the  plain- 
tiff was  an  alien  born  and  an  infidel,  not  of  the  Christian  faith, 
and  upon  a  cross  bill  incapable  of  being  examined  upon  oath,  and 
therefore  disqualified  from  suing  here ;  the  Court  overruled  the 
plea  without  argument,  observing  that  the  plaintiff's  was  a  mere 
persona]  demand,  and  that  it  was  extremely  clear  that  he  might 
bring  a  bill  in  this  Court.  It  has  been  stated,  however,  the  Court 
will  not  protect  the  copyright  of  a  foreigner  (b)  (3) ;  this  must, 
however,  be  considered  as  applying  only  to  books  published  by  a 
foreigner  abroad,  for  there  seems  to  be  no  reason  why  a  foreigner 
publishing  a  book  in  this  country  should  not  be  entitled  to  the 
same  protection  which  the  law  affords  to  native  authors.  The 
right  of  an  alien  to  sue  in  the  Courts  of  this  country  was  at  Com- 
mon Law  confined  to  cases  arising  upon  personal  demands ;  for 
an  alien  might  trade  and  traffic,  and  buy  and  sell,  and  therefore 

(a)  1  Atk.  51 ;  see  also  the  case  of  see  stat.  7  &  8  Vic.  c.  12,  intituled 
Pisani  v.  Lawson,  6  Bing.  N.  C.  90.      "  An  Act  to  amend  the  Law  relating 

(b)  Delondre  v.  Shaw,  2  Sim.  237 ;    to  International  Copyright." 


whether  they 
can  sue  for 
copyright; 


(1)  The  disabilities  by  outlawry  and  excommunication  are  either  wholly 
unknown  in  America,  or,  if  known  at  all,  are  of  very  limited  local  existence. 
Story  Eq.  PI.  §  51. 


(2)  Story  Eq.  PI.  §  51,  52. 
An  i" 


l  alien  does  not  lose  his  right  to  sue  in  the  Courts  of  the  United  States 
by  residing  in  one  of  the  States  of  the  Union.   Breedlove  v.  Nicolet,  7  Peters, 
413. 
(3)  See  2  Kent,  (5th  ed.)  373,  note  (*). 
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he  was  considered  to  be  of  ability  to  have  personal  actions,  but  he  Not  Enemies, 
could  not  maintain  either  real  or  mixed  actions  (c),  because  an 
alien,    though   in    amity,    is    incapable  of  holding  real  prop* 
erty  (<*)  (1). 

By  a  recent  statute,  intituled  "  An  Act  to  amend  the  Laws  re-  7&8  Vict. 
lating  to  Aliens,"  it  is  enacted,  "  that  every  person  now  born  or  °" w* 
hereafter  to  be  born  out  of  her  Majesty's  dominions,  of  a  mother, 
being  a  natural-born  subject  of  the  United  Kingdom,  shall  be  ca- 
pable of  taking  to  him,  his  heirs,  executors,  or  administrators,  any 
estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance  of 
succession." 

And  by  sect  4,  of  the  same  Act,  it  is  enacted,  "  that  from  and 
after  the  passing  of  this  Act,  every  alien  being  the  subject  of  a 
friendly  state,  shall  and  may  take  and  hold  by  purchase,  gift,  be- 
quest, representation  or  otherwise,  every  species  of  personal  prop- 
erty except  chattels  real,  as  fully  and  effectually  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  exemptions,  privi- 
leges, and  capacities,  as  if  he  were  a  natural  born  subject  of  the 
United  Kingdom." 

And  by  sect  5,  of  the  same  Act,  it  is  enacted,  "  that  every 
alien  now  residing  in,  or  who  shall  hereafter  come  to  reside  in 
any  part  of  the  United  Kingdom,  and  being  the  subject  of  a 
friendly  state,  may  by  grant,  lease,  demise,  assignment,  bequest, 
representation  or  otherwise,  take  and  hold  any  lands,  houses,  or 

(c)  Co.  Lit  129  b.  (<2)  Ibid.  2  b. 

(I)  The  title  of  an  alien  friend  to  land  purchased  or  devised  to  him,  is  good 
against  every  body  but  the  State,  and  can  only  be  divested  by  office  found  or 
by  some  act  done  by  the  State  to  acquire  possession.  2  Kent,  (5th  ed.)  54, 
and  note ;  M'Creery  v.  Allender,  4  Har.  A  M'Hen.  409 :  Groves  v.  Gordon, 
1  Conn.  ftep.  Ill ;  Marshall  v.  Conrad,  5  Call,  364 ;  University  t>.  Miller, 

3  Dev.  191 ;  Doe  v.  Horniblea,  2  Hay w.  37 ;  Buchanan  v.  Deshon,  1  Har. 
A  Gill,  280;  Scanlan  v.  Wright,  13  Pick.  623;  Jenkins  v.  Noel,  3  Stew. 
GO;  Doe  v.  Robertson,  11  Wheaton,  332;  Dudley  v.  Grayson,  6  Monroe, 
260;  Jackson  v.  Adams,  7  Wendell,  367 ;  Bradstreet  v.  Supervisors,  Ac.  13 
Wendell,  546 ;  1  Jarman,  Wills,  (1  Am.  ed.)  59,  note  (1) ;  Wilbur  v.  Tobey, 
16  Pick.  179 ;  Foss  v.  Crisp,  20  Pick.  124 ;  People  v.  Conklin,  2  Hill,  67. 

An  alien  friend  cannot  maintain  ejectment ;  but  if  he  is  in  possession  of 
real  property,  he  may  maintain  trespass,  quart  elausum  fregit.  Bayes  v. 
Hogg,  1  Hayw.  485. 

But  an  alien's  right  to  sustain  an  action  for  the  recovery  of  land  in  case  of 
an  intrusion  by  an  individual  was  maintained  in  M'tireery  v.  Allender, 

4  Har.  &  M'Hen.  409;  Bradstreet  v.  Supervisors,  Ac.  13  Wendell,  546.  See 
also  Scanlan  v.  Wright,  13  Pick.  523;  Jackson  v.  Britton,  4  Wendell,  507; 
Jackson  Ex  Dem.  Culverhouse  v.  Beach,  1  John.  Can.  399;  Gansevoort  v. 
Lunn,  3  ib.  109 ;  Orser  v.  Hoag,  3  Hill,  79. 

An  alien,  who  holds  land  under  a  special  law  of  a  State,  may  maintain  a 
suit  in  the  Circuit  Court  of  the  United  States,  relating  to  such  land.  Bona* 
parte  v.  Camden,  &c.  Rail  Road  Co.,  1  Baldwin,  216. 
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Not  Enemies,  other  tenements,  for  the  purpose  of  residence  or  of  occupation,  by 
him  or  her,  or  his  or  her  servants,  or  for  the  purpose  of  any  busi- 
ness, trade  or  manufacture,  for  any  term  of  years  not  exceeding 
twenty-one  years,  as  fully  and  effectually  to  all  intents  and  pur- 
poses, and  with  the  same  rights,  remedies,  exemptions  and  privi- 
leges, except  the  right  to  vote  at  elections  for  members  of  Parlia- 
ment, as  if  he  were  a  natural-born  subject  of  the  United  Kingdom.4' 
In  suits  be-  Although   an  alien  may  maintain  a  suit  in  this  country,  yet  if 

tween  aliens  one  alien  sues  another  upon  a  contract  entered  into  in  a  foreign 
ina  foreign  country,  it  would  be  contrary  to  all  the  principles  which  guide  the 
country ;  Courts  of  one  country  in  deciding  upon  contracts  made  in  another, 

to  give  a  greater  effect  to  the  contract  than  it  would  have  by  the  laws 
the  decision  is  of  the  country  where  it  took  place  (1) :  therefore,  where  a  French 
governed  by  emigrant  resident  in  this  country  obtained  by  duress  securities 
country.  ^om  another  French  emigrant  for  the  payment  of  a  demand,  al- 

leged to  be  due  from  him,  under  an  obligation  entered  into  in 
France  as  security  for  another,  and  for  which,  according  to  the 
laws  of  France,  his  person  could  not  be  affected,  Lord  Lough- 
borough refused  to  dissolve  an  injunction  which  had  been  obtained 
to  restrain  an  action  at  Law  upon  those  securities,  and  intimated 
a  very  strong  opinion,  that  when  the  case  came  on  for  hearing  he 
Ne  exeat  should  in  all  probability  set  the  securities  aside  (c)  (2).     Upon 

(«)  Talleyrand  v.  Boulanger,  3  Ves.  447. 

(1)  Suits  are  maintainable  and  are  constantly  maintained  between  foreign- 
ers, where  either  of  them  is  within  the  territory  of  the  State,  in  which  the 
suit  is  brought,  both  in  England  and  America.    Story  Conf.  Laws,  §  542. 

In  Brinley  v.  Avery,  Kirby,  25,  it  was  held  that  a  plea  in  abatement, 
that  both  parties  are  aliens,  and  that  the  contract  declared  on  was  made  in  a 
foreign  country,  and  was  to  have  been  performed  there,  is  good. 

In  Dumoussay  v.  Deleyit,  3  Har.  &  John.  151,  an  action  of  replevin  was 
held  abatable  on  a  plea  that  both  parties  were  aliens,  and  the  Court  therefore 
had  not  jurisdiction. 

In  Burrell  v.  Benjamin,  15  Mass.  354,  the  Court  were  inclined  to  the  opin- 
ion that  one  foreigner  may  sue  another,  who  is  transiently  within  the  juris- 
diction of  the  Courts  of  a  State,  upon  a  contract  made  between  them  in  a 
foreign  country. 

In  construing  such  contracts  the  law  of  the  place  where  they  are  made 
will  be  administered.  lb.  p.  357;  Story  Conf.  Laws,  §  270,  et  seq. ;  De  La 
Vega  v.  Vianna,  1  Bam.  &  Adol.  284.  But  the  remedy  will  be  applied  ac- 
cording to  the  law  of  the  place  where  it  is  pursued.  Post,  55  note.  A  con- 
troversy between  two  foreigners,  who  are  private  citizens,  is  not  cognisable  in 
the  Courts  of  the  United  States  under  the  Constitution,  see  Burrell  ©.Ben- 
jamin, 15  Mass.  357. 

(2)  In  reference  to  contracts  made  with  persons  under  duress,  see  Chit- 
ty,  Contracts,  (6th  Am.  ed.)  207,  and  notes ;  Richardson  v.  Duncan,  3  N. 
Hamp.  508 ;  1  Story  Eq.  Jur.  S  239,  and  cases  cited ;  Cruise  v.  Christopher, 
5  Dana,  182;  Morrison  v.  McLeod,  2  Dev.  &  Bat.  221 ;  Gregg  v.  Hartlee, 
C.  W.  Dud.  Eq.  42;  Wilkinson  v.  Stafford,  1  Sumner's  Vesey,  43,  note  (*). 
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the  same  principle  it  was  held  by  Lord  Hardwicke,  that  the  Court  Not  Enemies, 
will  not  grant  a  writ  of  Ne  exeat  Regno,  where  it  appears  that  the  v"^^"s'^~f 
transactions  between  the  parties,  were  entered  into  upon  the  faith 
of  having  justice  in  the  place  where  they  respectively  resided  (/), 
though  in  the  case  before  him  he  considered  that  the  parties  did 
not  deal  upon  any  such  understanding,  and  therefore  refused  to 
discharge  the  writ  without  security. 

But  although  in  the  case  of  foreigners  resident  abroad  entering 
into  engagements  in  a  foreign  country,  which,  by  the  law  of  that 
country,  do  not  admit  of  arrest,  the  law  of  England  will  not  allow 
one  party  to  arrest  another,  either  in  an  action  at  Common 
Law  (1),  or  in  a  suit  of  Equity,  for  a  Ne  exeat  Regno ;  yet  if  one  of 
the  parties  is  an  Englishman,  and  they  were  both  resident  in  dif- 
ferent countries  at  the  time  the  contract  was  entered  into,  the 
Court  will  not  discharge  a  Ne  exeat  obtained  by  the  party  resident 
in  this  country,  against  the  other  who  had  casually  come  hither, 
on  the  ground  that,  by  the  law  of  the  country  of  which  the  other 
was  a  native,  he  would  be  exempt  from  arrest  for  a  debt  of  the 
same  nature  (g).    It  is,  however,  to  be  observed,  that  with  respect  Not  ufally 
to  writs  of  Ne  exeat  Regno,  Lord  Northington  is  distinctly  stated  p*11^  &*- 
to  hare  thought,  that  this  process  ought  not  to  be  granted  between  reigners. 
foreigners  (h) ;    and   in  De  Carriere  v.  De  Calonne  (t),  Lord 
Thurlow  said  it  is  very  delicate  to  interfere  as  against  foreigners,  Except  when 
whose  occasions  or  misfortunes  have  brought  them  here,  by  an  ^^ty  w  veTy 
application  of  this  writ  to  them,  and  that  it  would  be  a  necessary 
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)  Robertson    v.  Wilkie,    Amb.        (p)  Flack  v.  Holm,  1  Joe.  &  W. 
and  see  De  Carriere  v.  De  Ca-    405. 
lonne,  4  Ves.  590.  (k)  4  Ves.  585. 

(i)  4  Ves.  590. 

(1)  In  De  La  Vega  v.  Vianna,  1  Barn.  &  Adol.  284,  it  was  held  that  one 
foreigner  may  arrest  another  in  England  for  a  debt,  which  accrued  in  Por- 
tugal while  both  resided  there,  though  the  Portuguese  law  does  not  allow  of 
arrest  for  debt.  In  the  above  case  Lord  Tenterden,  C.  J.  remarked,  that  a 
person  suing  in  England  must  take  the  law  as  he  finds  it ;  he  cannot  by  vir- 
tue of  any  regulation  in  his  own  country,  enjoy  greater  advantages  than  other 
suitors  in  England,  and  he  ought  not  therefore  to  be  deprived  of  any  superior 
advantage  which  the  law  of  thin  country  may  confer.  He  is  to  have  the 
same  rights  which  all  British  subjects  are  entitled  to.  The  remedy  upon 
contracts  is  governed  by  the  law  of  the  place  where  the  parties  pursue  it. 
See  also  Whittemore  v.  Adams,  2  Cowen,  626 ;  Willing  v.  Consequa,  1  Peters, 
C.  C.  317;  Contois  v.  Carpentier,  1  Wash.  C.  C.  376;  Wyman  «.  South- 
ward, 10  Wheat.  1 ;  Don  v.  Lippman,  5  Clark  &  Fin.  1 ;  Hinkley  v.  Mor- 
eau,  3  Mason,  88;  Titus  v.  Hobart,  5  Mason,  378;  Atwater  v.  Townsend, 
4  Conn.  47;  Story  Conf.  Laws,  §  568-571. 

The  same  doctrine  was  maintained  in  Smith  v.  Spinolla,  2  John.  198.  See 
also  Peck  v.  Hosier,  14  John.  346;  Sicard  v.  Whale,  11  John.  194;  Talley- 
rand v.  Boulanger,  3  Sumner's  Vesey,  447,  note  (a). 
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Not  Enemies. 


Cannot  sue  ei- 
ther for  real  or 
personal  prop- 
erty, unless 
resident  here 
by  Queen's 
license. 


or  under  the 
proclamation 
of  war. 


Prisoners  of 
war. 


term  that  it  shall  be  simply  a  case  of  Equity,  affording  no  ground 
to  sue  at  Law  (1). 

With  respect  to  alien  enemies,  the  law  is  clearly  settled  by  nu- 
merous cases,  that  an  alien  enemy  not  resident  here,  or  resident 
here  without  the  permission  of  the  government,  cannot  institute 
any  suit  whatever  in  this  country,  whether  at  Law  or  in  Equity, 
either  for  real  or  personal  property,  until  both  nations  be  at 
peace  (k) ;  and  it  is  said  that  the  question,  whether  he  is  in  amity 
or  not,  shall  berried  by  the  record,  viz.  by  the  production  of  the 
proclamation  of  war  (/)  (2).  It  is  to  be  observed,  that  in  declar- 
ing war,  the  Queen  in  her  proclamation  usually  qualifies  it  by 
permitting  the  subjects  of  the  enemy  resident  here  to  continue  so 
long  as  they  peaceably  demean  themselves,  so  that  without  doubt 
such  persons  are  to  be  deemed  in  effect  alien  friends  (m) ;  there- 
fore, where  an  alien  enemy  has  lived  here  peaceably  a  long  time, 
or  has  come  here  for  refuge  and  protection,  the  Court  will  dis- 
countenance pleas  of  alienage  against  them  (»).  It  seems  also 
that  a  prisoner  of  war  may  sue  upon  a  contract  entered  into  by 
him  during  the  time  of  his  captivity ;  thus  where  the  subject  of  a 
neutral  state  was  taken  in  an  act  of  liability  to  this  country,  on 
board  an  enemy's  fleet,  and  brought  to  England  as  a  prisoner  of 
war,  it  was  held  that  he  was  not  disqualified  while  in  confinement 
from  maintaining  a  suit  entered  into  by  him  as  a  prisoner  of 
war  (o)  (3). 

The  mere  circumstance  of  residing  in  a  foreign  country,  the 
government  of  which  is  at  war  with  this  country,  and  of  carrying 
on  trade  there,  is  sufficient  to  constitute  any  person  an  alien  en* 
emy,  even  though  he  would  not  otherwise  be  considered  in  that 
character  (4).    Thus  a  subject  of  a  neutral  state,  resident  in  a 


(k)  Co.  Litt.  129  b. ;  6  T.  R.  23; 
1  Bos.  &  P.  163;  3  Bos.  &  P.  113. 

(0  Harg.  A  Butler's  Co.  Litt.  129 
b.  n.  2. 


(m)  Ibid.  n.  3. 
(»)  Wyatt's  Prac.  Reg.  327. 
(6)  Sparenburgh  v.  Bannatine, 
Bos.  &  P.  163. 


(1)  A  writ  of  ns  Exeat  may  issue  against  a  foreigner  or  citizen  of  another 
State,  and  on  demands  arising  abroad.  Mitchell  v.  Bunch,  2  Paige,  606 ;  Gi- 
bert  v.  Colt,  1  Hopk.  500.  But  the  writ  will  be  discharged  upon  the  defend- 
ants  giving  security  to  abide  the  decree.  Woodward  v.  Schutaell,  3  John. 
Ch.  412;  Atkinson  v.  Leonard,  3  Bro.  C.  C.  (Perkins's  ed.)  218,  224,  and 
notes ;  Roddam  v.  Hetherington,  5  Sumner's  Vesey,  91. 

As  to  the  object,  uses  and  mode  of  obtaining  this  writ  of  ne  Exeat,  see 
Etches  v.  Lance,  7  Vesey,  (Sumner's  ed.)  417,  note ;  Roddam  v.  Hethering- 
ton, 5  ib.  91,  note  (a),  and  cases  cited ;  De  Carriere  v.  De  Calonne,  4  Sum- 
ner's Vesey,  577,  note  (a)  ;  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  577,  note  (a). 

(2)  Ante,  34,  note 

(3)  Ante,  34,  note ;  Crawford  v.  The  William  Penn,  3  Wash.  C.  C.  484. 

(4)  1  Kent,  (5th  ed.)  73,  et  seq. ;  Case  of  the  Sloop  Chester,  2  Dallas,  41 ; 
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hostile  state  in  the  character  of  consul  of  the  neutral  state,  will,  if    What  con- 
he  carry  on  trade  in  the  hostile  country,  be  considered  as  an  alien      Enemies. 
enemy,  and  disqualified  from  suing  in  the  Courts  of  this  country,  v-^s/-^*' 
although,  had  he  merely  resided  there  in  his  diplomatic  character,  ^2^°^^ 
he  would  not  have  been  disqualified  (p) ;  and  even  if  a  British  enemy's  conn- 
subject  residing  in  a  foreign  state  which  is  at  war  with  this  coun-  **? ' 
try,  carry  on  trade  there  without  a  license  from  the  government  ^JJJJf r  a 
of  this  country,  his  trading  will  be  considered  such  an  adherence  or  a  consul,  if 
to  the  Queen's  enemies  as  will  incapacitate  him  from  maintaining  be  carry  on 
a  suit  here  (q) ;  and  although  he  be  an  ambassador  or  other  repre-       e ' . 
sentative  of  the  Crown  residing  in  a  hostile  state,  yet  if  he  carry  subject, 
on  trade  in  such  state  without  a  license,  he  will  deprive  himself  if  trading 
of  the  right  to  sue  in  the  Municipal  Courts  of  this  country,  be-  without  a  U- 
cause  he  is  lending  himself  to  the  purposes  of  the  enemy  by  fur-  though  resi- 
nishing  him  with  resources  (r).  ding  there  in  a 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile  pj^ty.    c  C*" 
country,  have  a  license  from  this  government  to  trade,  he  will  not  BritUh'sub- 
incur  any  disability  as  long  as  he  confines  himself  to  the  trade  au-  j*?ts  trading 
thorized  by  such  license  (s)  (1) ;  but  if  a  person  having  a  license  wJttgt  c^ne* 
to  reside  in  an  hostile  country,  and  to  export  corn  or  other  speci-  their  trade  to 
fied  articles  to  this  country,  were  to  use  such  license  beyond  its  by^e  Ucense 
expression,  for  the  purpose  of  dealing  in  articles  to  which  it  has 
no  relation,  he  cannot  maintain  that  such  dealing  is  not  an  ene- 
my's dealing  (t). 

The  disability  to  maintain  a  suit  on  account  of  alienage  extends  In  what  cases 
to  all  cases  in  which  an  alien  enemy  is  interested,  although  his  8ui^2n  dfb 
name  does  not  appear  in  the  transaction  (2) ;  thus,  it  has  been  others,  rela- 
held  that  an  action  at  Law  cannot  be  maintained  upon  a  policy  of  tinS  t°tthef 
insurance  upon  the  property  of  an  alien  enemy,  even  though  the  emies. 
action  is  brought  in  the  name  of  an  English  agent  (u),  and  though 
it  is  alleged  that  the  alien  is  indebted  to  the  agent  in  more  money 

(p)  Albretcht  t>.  Sussman,  2  Ves.        (r)  Ez  parte  Baglehole,  18  Yes. 
&B.  323.  529;  [Sumner's  ed.  525, note  (a)]. 

(q)  M'Connell  v.  Hector,  3  Bos.  &        (*)  Ibid. 
P.  113.  (0  Ibid. 

(it)  Bristow  v.  Towers,  6  T.  R.  35. 

Murray  v.  Schooner  Betsey,  2  Cranch,  64 ;  Maley  v.  Shattuck,  3  Cranch, 
488 ;  Livingston  v.  Maryland  Ins.  Co.  7  Cranch,  £06 ;  The  Venus,  8  Cranch, 
253 ;  The  Francis,  8  Cranch,  363 ;  Chitty,  Cont.  (6th  Am.  ed.)  182}  Society 
v.  Wheeler,  2  Gallison,  105. 

(1)  See  Crawford  v.  The  William  Penn,  3  Wash.  C.  C.  484. 

(2)  Crawford  v.  The  William  Penn,  1  Peters,  C.  C.  106. 

It  is  no  objection  after  the  war,  that  the  suit  was  brought  by  the  plaintiff 
u  trustee  for  an  alien  enemy.    Hamersly  v.  Lambert,  2  John.  Ch.  508. 
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Alien  Ene-  than  the  value  covered  by  the  policy  (z).  Where,  however,  a 
certain  trading  of  an  alien  enemy  (viz.,  for  specie  and  goods  to  be 
brought  from  the  enemy's  country  in  his  ships,  into  our  colonial 
ports)  was  licensed  by  the  King's  authority,  it  was  held  that  an  in- 
surance on  the  enemy's  ship,  as  well  as  on  the  cargo,  was  in  fur- 
therance of  the  same  policy,  which  allowed  the  granting  of  the 
licenses  to  authorize  the  trade ;  and  that  effect  ought,  therefore, 
to  be  given  to  the  ordinary  means  of  indemnity,  by  which  that 
trade  (from  the  continuance  of  which  the  public  must  be  sup- 
posed to  derive  benefit)  may  be  best  promoted  and  secured ;  the 
Court  of  King's  Bench  therefore  determined  that  an  action  brought 
by  an  English  agent  to  recover  the  amount  of  the  insurance  on 
the  ship,  might  be  maintained  notwithstanding  the  ship  belonged 
to  an  enemy.  It  was  held,  however,  that  although  in  such  a  case 
the  agent  might  sue,  because  the  King's  license  had  purged  the 
trust  in  respect  to  him  of  all  its  injurious  consequences  to  the  pub- 
lic interest,  yet  that  it  had  not  the  same  effect  of  removing  the 
personal  disability  of  the  principal,  so  as  to  enable  him  to  sue  in 
his  own  name  (y). 
Alien  enemies  ^he  disability  to  sue  under  which  an  alien  enemy  lies  is  per- 
cannot  file  sonal,  and  takes  away  from  the  Queen's  enemies  the  benefit  of  her 
very.0  di"C°"  Courts,  whether  for  the  purpose  of  immediate  relief  or  of  giving 
assistance  in  obtaining  that  relief  elsewhere ;  therefore  an  alien 
enemy  cannot  institute  a  suit  for  the  purposes  t>f  obtaining  a  dis- 
covery, even  though  he  seek  no  further  relief  (2)  (1). 

Right  of  an  '*  *8  to  De  °bsel>ved, tnat  tne  right  of  an  dien  to  maintain  a  suit 

alien  enemy  to  relating  to  a  contract,  is  only  suspended  by  war,  if  the  contract  was 
•nmnded^d  -  entere^  mto  previously  to  the  commencement  of  the  war,  and  that 
ring  war ;  it  may  be  enforced  upon  the  restoration  of  peace  (2).  Upon  this 
as  to  contracts  principle,  in  bankruptcy,  the  proof  of  a  debt  due  to  an  alien  en- 
entered  into  emy  Upon  a  contact  made  before  the  war  broke  out,  was  admitted, 
but  not  as  to     reserving  the  dividend  (a).    But  no  suit  can  be  sustained  to  en- 

S5tlWp         (x)  Brandon  v.  Nesbitt,  ibid.  23;        (2)  Dwibigny  v.  Davallon,  2  Anst 

Anrin^*        [Chitty  Cont.  (6th  Am.  ed.)  182,  note  46k 

during  war.       ^j*  V  (a)  Ex  parte  Bonssmaker,  13  Ves. 

Kensington  v.  Inglis,  8  East,  71 ;  [Sumner's  ed.  71,  note  (a),  and 

[1  Phil.  Ins.  (2d  ed.)  55-68.]  cases  cited.] 


373; 


1)  Story  Eq.  PI.  $  53,  and  note;  Albretcht  v.  Sussman,  2  Ves.  &  Bea. 


An  alien  friend,  it  is  well  known,  may  maintain  a  bill  for  discovery  in  aid 
of  a  suit  in  a  foreign  country.  2  Story  Eq.  Jur.  §  1495 ;  Mitchell  v.  Smith, 
1  Paige,  287 ;  Story  Eq.  PI.  §  53,  in  note. 

(2)  Ante,  34,  note  ;  Chitty  Cont.  (6th  Am.  ed.)  182;  Flindt  v.  Waters, 
15  East,  260 ;  Hamilton  v.  Eaton,  U.  S.  Circuit  Ct.  2  Mar.  1 ;  The  Ship 
Francis,  1  Gallison,  448 ;  Buchanan  v.  Curry,  19  John.  138 ;  Bell  v.  Chap- 
man, 10  John. 183. 
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force  an  obligation  arising  upon  a  contract  entered  into  with  an  Alien  Ene- 
alien  enemy  during  war,  such  contract  being  absolutely  void  (6). 
And  where  a  policy  of  insurance  on  behalf  of  French  subjects  was 
entered  into  just  before  the  commencement  of  the  war,  upon 
which  a  loss  was  sustained  in  consequence  of  capture  by  a  British 
ship  after  hostilities  had  commenced,  the  proof  of  a  debt  arising 
from  such  policy,  which  had  been  admitted  by  the  commissioner 
in  bankruptcy,  was  ordered  to  be  expunged  (c). 

The  principle  upon  which  the  last-mentioned  case  was  decided, 
is  fully  stated  by  Lord  EUenborough  in  Brandon  v.  Curling  (d)f 
where  it  is  laid  down  by  his  Lordship  as  a  rule,  that  every  insur- 
ance on  alien  property  by  a  British  subject  must  be  understood 
with  this  implied  exception,  "  that  it  shall  not  extend  to  cover  any 
loss  happening  during  the  existence  of  hostilities  between  the  re- 
spective countries  of  the  assured  or  assurer." 

A  defence  on  the  ground  that  the  plaintiff  is  an  alien  enemy  When  objec- 
should  be  made  by  plea  before  answer.  Thus,  where  a  bill  was  jj°n «»y  beta- 
filed  by  a  plaintiff  residing  in  a  foreign  country  at  war  with  this, 
for  a  commission  to  examine  witnesses  there,  and  the  defendant 
put  in  an  answer,  an  application  for  an  order  for  the  commission 
was  granted,  though  it  was  objected  that  the  Court  ought  not  to 
grant  a  commission  to  an  enemy's  country,  the  Court  being,  as  it 
seems,  of  opinion  that  the  objection  had  come  too  late  (e). 

It  does  not  appear  from  any  case  in  the  books,  what  would  be  Effect  of  a 
the  effect  of  a  war  breaking  out  between  the  country  of  the  plain-  ^JJf0"^* 
tiff  and  this  country,  after  the  commencement  of  the  suit,  but  from  commenced, 
analogy  to  what  is  stated  by  Lord  Chief  Baron  Gilbert  to  be  the 
practice  of  the  Court  wjth  regard  to  outlawry,  namely,  that  if  it 
is  not  pleaded  it  may  be  shown  to  the  Court  on  the  hearing,  as  a 
peremptory  matter  against  the  plaintiff's  demands,  because  it  shows 
the  right  to  the  thing  to  be  in  the  Queen  (/),  it  is  probable  that 
the  Court  would,  under  such  circumstances,  stay  the  proceed- 
.(1). 


Slbid.  (e)  Cahill  v.  Shepherd,  12  Vee.  335. 

Ex  parte  Lee,  13  Vet.  64  f[8om-        (/)  Gill.  For.  Rom.  53. 


ner's  ed.  note  (a).] 

(d)  4  East,  410;  [1  Phil.  Ins.  (3d 
ed.)  55-58.] 


(1)  If  the  plaintiff  becomes  an  alien  enemy  after  the  commencement  of 
the  suit,  the  defendant  may  plead  it.  Bell  v.  Chapman,  10  John.  183.  See 
Society  v.  Wheeler,  2  GalUson,  105. 

But  where  the  plaintiff  becomes  an  alien  enemy  after  judgment,  the  Court 
will  not,  on  motion,  stay,  or  set  aside  the  execution.  Buckley  v.  Lyttle,  10 
John.  117.    See  Owens  v.  Hanney,  9  Cranch,  180. 
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Alien  Enemies  It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  alien 
PteZri'titeTL  enemv* to  8tate  thtrt  tne  plaintiff  was  born  out  of  the  liegance  of  the 
enemy.  Queen,  and  within  the  liegance  of  a  state  at  war  with  us ;  but 

where  the  plea  contains  words  which  amount  in  substance  to  an 
allegation  of  these  facts,  it  will  be  sufficient,  although  they  are  not 
averred  with  the  same  strictness  that  is  required  by  the  rules 
of  law.     Thus,  where  a  plea  averred  that  the  plaintiffs   were 
Frenchmen,  aliens  and  enemies  of  the  King,  the  Court  held  that 
the  plea  was  sufficient,  the  word  alien  being  a  legal  term,  import- 
ing born  out  of  the  liegance  of  the  King,  and  within  the  liegance 
of  some  other  state ;  and  the  words,  Frenchman  and  enemies  to 
the  King,  showing  that  they  were  the  subjects  of  a  state  at  war 
with  this  country  (g). 
War  with  this      It  is  to  be  observed,  that  the  Courts  here  take  notice,  without 
country  judi-    proof  0f  a  war  m  which  this  country  is  engaged  (1),  but  a  war 
cially  noticed;  V  *      .  .  .  i  /,* 

Seen*,*  war      between  foreign  countries  must  be  proved  (A). 

between  for-  Jn  all  cases  of  a  person  permitted  to  sue  in  equity,  if  he  state 
eign  coun  es.  nmigeif  m  njg  ^yj  to  ^  re5,7fenf  abroad,  or  if  it  come  to  the  know- 
costs,  ledge  of  the  defendant  that  he  is  actually  so,  the  defendant  may 
obtain  an  order  of  the  Court  that  the  plaintiff  shall,  before  he  pro- 
ceeds further,  give  security  to  answer  to  the  defendant  the  costs 
of  the  suit  (•").  The  practice  with  respect  to  this  rule  has  been 
before  stated  (k)  (2),  and  is  applicable  to  aliens  and  foreigners, 
as  well  as  to  natural-born  subjects. 


Section  HI.     „ 

Persons  outlawed  in  Civil  Actions  (3). 

In  what  cases       Besides  the  disabilities  arising  from  alienage,  there  are  others 
qualifies^  which  may  prevent  a  person  from  maintaining  a  suit  in  the  Courts 

(g)  Daubigny  v.  Davallon,  2  Anst.  Yes.  34;  Green  v.  Charnock,  1  Ves. 

463.  J.  396;  Hoby  t>.  Hitchcock,  5  Ves. 

(A)  Dolderv.LordHuntingford,ll  699;  Seilaz  v.  Hanson,  5  Ves.  261 ; 

Ves.  292.  Drever  v.  Maudesley,  5  Rum.  11 . 

(t)  Meliorucchy  v.  Meliorucchy,  2        (k)  See  page  37. 

(1)  See  Baby  v.  Dubois,  1  Blackf.  255,  cited  ante,  34,  note ;  Johnson  v. 
Harrison,  6  Litt.  226. 

(2J  Ante,  34-40,  and  notes. 

(3)  The  process  of  outlawry  is  generally  unknown  in  this  country.  Story 
Eq.  PL  §  51,  723. 

In  the  State  of  New  York  it  is  provided  by  Statute,  "  that  no  outlawry  in 
any  personal  action,  shall  work  any  disability  or  forfeiture  whatsoever  in 
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of  this  country  as  long  as  such  disabilities  last.    The  first  of  these     Outlawry. 

which  shall  be  noticed  is  outlawry  in  a  civil  suit.     "  An  outlaw,"  v"^^"s'^~f 

says  Littleton,  "  is  out  of  the  law  to  sue  an  action  during  the  time  , 

that  he  is  outlawed  "  (I) ;  and  all  persons  may  take  advantage  of 

the  disability  (m).     The  maxim  "frustra  legis  auxilium  implorat 

qui  in  legem  committit"  comprises  both  the  reason  and  the  justice 

on  which  this  disability  stands.     "  Justum  est  enitn  judicium" 

says  Bracton,  "  quod  sine  lege  etjudicio  pereat  qui  secundum  legem 

vivere  recused  (n). 

It  seems,  however,  that  an  outlawry  in  an  action  at  Law  will  Mutt  be  in  an- 
not  disqualify  the  party  outlawed  from  suing  in  Equity  for  relief otheT  ■uit' 
from  his  liability  at  Law  in  such  action  (o) ;  thus  if  a  bill  be  for 
relief  against  an  action  at  Law,  and  outlawry  be  pleaded  by  the 
defendant  in  the  same  cause,  it  is  a  bad  plea,  because  the  outlawry 
is  part  of  the  grievance,  and  it  is  exceptio  ejusdem  rei  cujus  petitur 
dissolutio  (p). 

Outlawry  in  an  executor  or  in  uprochein  amy  is  no  disqualifies-  Will  notdis- 
tion,  because  they  do  not  claim  in  their  own  right,  the  real  plain-  Jrinirin^iilre" 
tiff  being  the  testator  or  infant ;  and  the  outlawry  of  any  third  droit ; 
person  is  no  exception  against  him  why  he  should  not  be  admit- 
ted to  sue  (q) ;  and  so  where  a  husband  and  wife  sue  as  adminis- 
trators, outlawry  in  the   husband   is  no  disqualification.     It  is  But  outlawry 
stated,  however,  that  outlawry  in  the  plaintiffs  testator,  where  the  ^J^^^Yn 
action  is  brought  by  an  executor,  is  a  good  plea  at  Law  (r),  suits  by  execu- 
although  an  executor  or  administrator  cannot  plead  such  outlawry  tors- 
in  his  testator  (5).     The  outlawry  of  a  mayor  is  not  a  good  plea  In  beads  of 
to  an  action  at  Law  by  th©  mayor  and  commonalty ;  and  it  seems  oorPora  oni* 
that  such  a  plea  would  not  prevail  in  Equity  (t).     From  what  was 
before  stated,  it  would  appear  doubtful  whether  an  outlaw  can  be 
a  relator  (u). 

It  is  stated  that  outlawry  in  the  Courts  of  the  county  palatine 

(0  Co.  Litt.  128  a.  Arnold,  Toth.  76 ;  Killigrew  v.  Killi- 

(jji)  Ibid.  grew,  1  Vera.  184 ;  Swan  v.  Porter, 

~  ~  "  Ha 


175? 


(»)  Beames  on  Pleas,  100.  Hardr.  60. 

o)  Ord.  in  Chan.  (Ed.  Beames)  (r)  Lut.  1604. 

>,  n.  40.  (5)  Beames  on  Pleas,  103  n. ;  Com. 

(p)  Jenk.Cent.  37 ;  Gilb.  For.  Rom.  Dig.  Abatement,  E.  2. 


54.  (0  Beames  on  Pleas,  104. 

(9)  Gilb.  For.  Rom.  54 .  Arnold  v.        (it)  See  page  17. 


favor  of  any  other  person  than  the  plaintiff  at  whose  suit  it  shall  be  had."  1 
N.  R.  L.  165.  See  Chitty,  Cont.  (6th  Am.  ed.)  184,  note  (1)  ;  Roosevelt  v. 
Crommelin,  18  John.  253;  Dillman  v.  Schultz,  5  Serg.  &  R.  36. 
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Persons  absolutely  disqualified  from  Suing : 


Outlawry. 


Outlawry 
ought  to  be 
pleaded ; 

But  may  be 
shown  at  the 
hearing. 


Also  after 
attachment. 


Plea  of  out- 
lawry. 


and  duchy  of  Lancaster  may  be  pleaded  in  disability  of  a  plaintiff 
suing  in  a  superior  Court  at  Westminster  (0). 

The  proper  way  in  which  to  take  advantage  of  the  outlawry  of 
a  plaintiff,  appears  to  be  by  plea  ante  litem  contest  at  am,  that  is,  be- 
fore answer,  for  after  answer  the  defendant  admits  the  plaintiff  to 
to  be  a  proper  person  to  be  answered  to ;  and  therefore  such  plea 
would  then  come  too  late ;  but  it  is  said  that  if  an  outlawry  be  not 
pleaded,  yet  it  may  be  shown  at  the  hearing  as  a  peremptory  matter 
against  the  the  plaintiff's  demands,  if  it  be  personal,  because  it 
shows  the  right  to  the  thing  in  demand  to  be  in  the  Queen  (z). 

It  has  been  determined,  that  a  defendant  against  whom  an  at- 
tachment has  been  issued  for  want  of  an  answer,  may  file  a  plea 
of  outlawry  (y). 

In  a  plea  of  outlawry,  the  record  of  outlawry  or  the  capias  there- 
upon must  be  pleaded  sub  pede  sigitti,  and  is  usually  annexed  to 
the  plea  (z) ;  and  the  defendant  may  show  as  many  outlawries  as 
he  can  (a). 

In  Dalton  v.  Beavan  (6),  the  defendant  pleaded  that  the  plain- 
tiff was  an  outlaw,  and  annexed  to  his  plea  a  copy  of  the  record 
of  the  proceedings  in  the  outlawry,  and  it  was  contended  on  be- 
half of  the  plaintiff  that  the  proceedings  as  set  out  in  the  plea  were 
irregular,  and  in  violation  of  the  late  Act  of  Parliament  called  the 
Uniformity  of  Process  Act;  and  that  as  the  defect  appeared  on 
the  plea  itself,  the  Court  was  bound  to  take  notice  of  it,  and  to 
treat  the  outlawry  as  of  no  force,  but  Sir  C.  Pepys,  H.  R.,  said 
that  the  Uniformity  of  Process  Act  was  merely  directory,  and  did 
not  go  to  declare  that  any  defect  or  omission  in  this  respect  should 
render  the  proceedings  void.  At  all  events  his  Honor  was  of 
opinion  that  as  the  outlawry  pleaded  was  the  judgment  of  a  com- 
petent tribunal,  so  long  as  it  remained  on  the  records  of  that  tri- 
bunal unreversed,  the  Court  was  bound  to  presume  that  it  was 
regular  and  valid. 

By  an  old  order  of  the  Court,  if  the  plea  of  outlawry  is  resorted 
to  "  in  any  suit  for  that  duty  touching  which  relief  is  sought  by 
the  bill,  it  is  insufficient,  according  to  the  rule  of  law,  and  shall 
be  disallowed  of  course,  as  put  in  for  delay,  and  the  plaintiff  may, 
notwithstanding  such  plea,  take  out  process  to  enforce  the  der 


(v)  Beames  on  Pleas,  104, 105. 
(z)  Gilb.  For.  Rom.  53;  and  see 
Philippe  v.  Gibbons,  1  Ves.  &  B.  184. 
(y)  Waters  v.  Chambers,  1  S.  &  S. 


(z)  Tothill,  54. 

(a)  Curs.  Can.  185. 

(b)  Rolls,  March  5, 1835. 
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fendant  to  make  a  better  answer,  and  pay  five  marks  costs,  other-     Outlawry, 
wise  a  plea  of  outlawry  is  always  a  good  plea,  so  long  as  the  out-  y*^^s*^-y 
lawry  remaineth  in  force,  and  therefore  the  defendant  shall  not  be 
put  to  set  it  down  with  the  registrar  (e)." 

It  is  to  be  observed,  that  by  the  short  note  of  a  case  which  oc- 
curs in  Vera.  (<7),  it  is  stated  that  a  plea  of  outlawry  was  over- 
ruled because  it  was  not  put  in  upon  oath.  It  does  not  appear 
from  the  report,  upon  what  ground  this  point  was  determined ; 
but  it  is  presumed  that  it  must  have  been  on  the  ground  that  such 
oath  was  necessary  to  support  the  averment  in  the  plea  that  the 
plaintiff  was  the  same  person,  because  it  is  quite  clear  that  in 
pleas  of  matters  of  record  the  seal  of  the  Court  is  sufficient  testi- 
mony of  the  truth.  In  a  subsequent  case  in  the  same  volume  (e),  Nooathrequir- 
■x  i-  *  *  i.       •       i     i  1.  ..     V   ed  to  a  plea  of 

it  appears  that  a  reference  was  made  to  the  six  clerks,  whether  by  outlawry. 

the  course  of  the  Court  a  plea  of  outlawry,  with  averment  of  the 
same  person,  ought  to  be  upon  oath ;  and  it  was  stated  that  in 
Lord  North's  time  it  was  ruled  that  it  might  be  without  oath,  be- 
cause it  might  come  in  on  the  other  side  to  aver  that  he  was  not 
the  same  person.  Whereupon  the  Court,  as  it  was  only  the  com- 
mon averment  of  identity  of  person,  allowed  the  plea  to  be  good 
without  oath  (/)  ;  and  this  seems  to  be  in  accordance  with  Lord 
Bacon's  order  (g). 

With  respect  to  proceeding  after  an  outlawry  has  been  reversed,  Of  proceeding 
Lord  Clarendon's  order  says,  that  after  outlawry  reversed,  the  de-  {^  revoriidof 
fendant  on  a  new  subpoena  served  on  him,  and  payment  unto  him  the  outlawry, 
of  20s.  costs,  shall  answer  the  same  bill  as  if  such  outlawry  had 
not  been  (A).  From  this  it  appears  that  under  such  circumstances 
the  suit  may  be  proceeded  in  by  serving  a  new  subpoena,  without 
filing  a  bill  of  revivor ;  but  Lord  Chief  Baron  Gilbert  says,  that 
in  such  a  case  a  bill  of  revivor  must  be  filed,  because  the  suit  be- 
ing abated,  the  plaintiff  has  no  day  in  Court ;  and  it  is  apprehend- 
ed that  such  must  be  the  course  of  proceeding,  because  the  plea 
of  outlawry  is  part  of  the  record ;  and  the  judgment  upon  it, 
which  is  also  on  the  record,  shows  that  the  Court  considered  the 
matter  alleged  in  the  plea  a  good  reason  why  the  defendant  should 
not  be  called  upon  to  answer  the  plaintiff's  bill.  If  the  suit  is  to 
be  proceeded  with  after  such  a  judgment,  there  must  be  some  entry 
on  the  record  to  show  that  the  ground  upon  which  the  Court  gave 
its  judgment  has  been  removed,  otherwise  the  subsequent  pro- 
re)  Ord.  in  Chan.  (Ed.  Beanies)  (/)  Vide  ace.  Pratt  v.  Taylor,  1 
175.  ChT  Ca.  937 ;  Freem.  143,  S.  6. 

(d)  Parrot  v.  Bowden,  2  Vera.  37.        (g)  Ord.  in  Ch.  (Ed.  Beamea)  26, 
(c)  Took  v.  Took,  2  Vera.  196.  27 ;  and  tee  Gilb.  For.  Rom.  93. 

(A)  Ord.  (Ed.  Beames)  175. 
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Outlawry,  ceedings  would  be  erroneous ;  and  there  seems  no  other  form  in 
which  this  can  be  shown  than  by  bill  of  revivor,  as  suggested  by 
Lord  Chief  Baron  Gilbert. 


Section  IV. 


Persons  attainted  or  convicted. 


Cannot  sue. 


What  things 
are  forfeited ; 
in  treason ; 


in  felony. 


After  judgment  in  a  prosecution  for  treason  or  felony,  the  cri- 
minal tis  said  to  be  attainted,  attinctus,  or  blackened  (*),  and  be- 
comes incapable  of  maintaining  a  suit  in  any  Court  of  justice, 
either  civil  or  criminal,  unless  for  the  purpose  of  procuring  a  re- 
versal of  his  attainder  (k)  (1).  It  is  also  to  be  observed,  that  the 
consequences  of  attainder  are,  forfeiture  of  all  the  party's  property, 
real  and  personal,  and  disqualification  from  holding  any  which  he 
may  in  future  acquire  either  by  descent,  purchase  or  contract  (/). 
So  that  even  if  he  had  the  power  of  suing  it  would  be  useless,  as 
he  has  no  power  of  retaining  what  he  sues  for,  even  should  he 
succeed,  the  right  to  the  property  in  such  cases  being  in  the 
Crown. 

With  respect  to  the  forfeiture  of  real  estates  by  attainder,  there 
is  a  distinction  between  attainders  for  treason  and  for  felony.  By 
attainder  for  treason  a  man  forfeits  to  the  Queen  all  his  lands  and 
tenements  of  inheritance,  whether  fee  simple  or  fee  tail,  and  all 
his  rights  of  entry  in  lands  or  tenements  which  he  had  at  the  time 
of  the  offence  committed,  or  at  any  time  afterwards,  to  be  for  ever 
vested  in  the  Crown,  and  also  the  profits  of  all  lands  and  tene- 
ments which  he  had  in  his  own  right,  for  life  or  years,  so  long  as 
such  interest  shall  subsist  (m) ;  but  with  respect  to  attainder  for 
felony,  the  54  Qeo.  III.  c.  145,  enacts,  that  except  in  cases  of 
high  treason,  petit  treason,  and  murder  or  abetting  the  same,  no 


(i)  4  Bl.  Com.  381. 

(*)  Ex  parte  Bullock,  14  Ves.452. 


(I)  Bullock  v.  Dodds,  2  Barn. 
Aid.  277. 
(m)  4  Bl.  Com.  381. 


(1)  A  person  attainted  under  the  act  of  New  York,  1799,  is  considered  as 
civiliter  mortuus.    Jackson  v.  Catlin,  2  John.  248. 

One  attainted  under  the  act  cannot  sustain  an  action  for  rent  due  to  him 
previous  to  the  passing  of  the  act,  or  make  it  a  set-off  in  an  action  by  his 
lessee.    Sleght  v.  Kade,  2  John.  236. 

A  plea  of  attainder  is  of  rare  occurrence,  and  a  plea  of  this  sort  in  Equity 
would  probably  be  construed  with  the  same  strictness,  as  the  like  plea  is  at 
law.    Story  Eq.  PI.  §  723. 
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attainder  shall  extend  to  the  disinheriting  any  heir,  nor  to  the     Effect*  of 

prejudice  of  the  right  or  title  of  any  person  except  the  offender 

during  his  life  only ;  and  upon  the  death  of  the  offender  every 

person  to  whom  the  right  or  interest  of  any  land  or  tenements, 

should  or  might  after  the  death  of  such  offender  hare  appertained, 

if  no  such  attainder  had  been,  may  enter  thereupon  (n). 

The  forfeiture  of  real  estate  consequent  upon  attainder  of  trea-  From  what 
son  or  felony,  relates  backwards  to  the  time  of  the  treason  or  felo-  £tarfSe?W 
ny  committed,  so  as  to  avoid  all  intermediate  sales  or  incum- 
brances, but  not  those  before  the  fact  (o).    The  case  is,  however,  Of  real  estates, 
different  with  regard  to  the  forfeiture  of  goods  and  chattels,  for  Of  chattels, 
that  has  no  relation  backwards,  so  that  those  only  which  a  man 
has  at  the  time  of  conviction  shall  be  forfeited  (t).    But  by  at- 
tainder, not  only  all  the  personal  property  and  rights  of  action 
which  a  man  actually  has  are  forfeited  ;  but  all  personal  property 
and  rights  of  action,  which  accrue  to  the  offender  after  attainder, 
are  forfeited  and  vested  in  the  Crown  without  office  found ;  so 
that  it  has  been  held  that  attainder  may  be  well  pleaded  in  bar  to 
an  action  on  a  bill  of  exchange  endorsed  to  the  plaintiff  after  his 
attainder  (w).    There  is  another  distinction  between  the  forfeiture  What  things 

of  real  and  of  personal  estate  —  lands  are  forfeited  upon  attainder,  "^  f01^^ 

r  *  upon  attainder . 

and  not  before ;  goods  and  chattels  are  forfeited  upon  conviction, 

because  in  many  of  the  cases  where  goods  are  forfeited  there  nev-  Upon  convic- 

er  is  any  attainder,  which  happens  only  where  judgment  of  death tion* 

or  outlawry  is  given ;  and  being  necessarily  upon  conviction  in 

those,  it  is  so  ordered  in  all  other  cases  (z).    In  outlawries  for 

treason  or  felony,  lands  are  forfeited  only  by  judgment,  but  goods  Of  forfeiture 

and  chattels  are  forfeited  by  a  man's  being  put  in  the  exigent,  with-  fyt°^^^ 

out  staying  till  he  is  quinto  exactus  or  finally  outlawed,  for  the  offences. 

secreting  himself  so  long  from  justice  is  construed  into  a  flight  in 

law  (y). 

These  points,  although  they  do  not  immediately  relate  to  the  Attainder  and 

personal  disqualification  from  suing  under  which  a  party  lies  who  c<>n™ction' 

has  been  attainted  either  of  treason  or  felony,  are  nevertheless 

necessary  to  be  adverted  to,  because  if  a  party  claiming  a  title  td 

property  under  an  attainted  person  were  to  institute  proceedings  in 

(n)  All  copyhold  estates  are  for-  cial  custom  to  the  contrary, 

feited    to  the  lord  and  not  to  the  (o)  4  Bl.  Com.  381. 

Queen,  unless  there  be  an  Act  of  Par-  (t)  4  Bl.  Com.  387. 

liament  or  an  express  custom  to  the  ?«)  Bullock  v.  Dodds,  2  B.  A  Aid. 

contrary  (1  Cruise's  Dig.  361) ;  and  258. 

the  forfeiture  in  such  case  does  not  (art  4  Bl.  Com.  387 ;  and  Perkins  v. 

accrue    upon   mere  conviction,  but  Bradley,  1  Hare,  219. 

only  on  complete  attainder,  (3  B.  &  (y)  Ibid. 
Aid.  510, 2  Vent.  38,)  unless  by  spe- 
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Effects  of     a  Court  of  justice  relating  to  that  property,  his  claim  might  be 
s^^-^s-m^s  met  ky  pleading  the  attainder  of  the  person  from  whom  his  claim 
was  derived  (2) ;  and  in  such  case  the  time  when  the  forfeiture 
accrued  may  be  a  very  important  point  for  consideration. 
How  taken  ad-      Attainder  and  conviction,  like  outlawry,  must  be  taken  ad- 
vantage of.       vantage  of  by  plea.     Lord  Redesdale  says,  that  such  a  plea  is  very 
rare,  and  that  it  would  be  judged  with  the  same  strictness  as  if  it 
were  a  plea  at  Law  (a).     In  Burt  v.  Brown  (b)  an  instance  of  a 
plea  of  conviction  for  manslaughter  appears  to  have  occurred,  and 
the  plea  was  overruled  on  the  ground  that  the  part  of  the  body  on 
which  the  wound  was  inflicted  was  not  sufficiently  described,  and 
because  it  was  averred  that  the  offender  was  tried  at  the  Galloway 
assizes,  without  saying  that  the  persons  who  tried  him  had  a  com- 
mission of  gaol  delivery,  or  were  justices  of  oyer  and  terminer. 

It  may  be  observed  here,  that  in  order  to  bar  a  plaintiff's  suit, 
it  is  not  always  necessary  to  show  an  attainder  or  conviction ;  for 
if  a  plea  goes  to  show  that  in  consequence  of  an  offence  commit- 
ted no  title  ever  vested  in  the  plaintiff,  conviction  of  the  offence 
Plea,  that  the    is  not  essential  to  the  plea.    Thus,  in  the  Exchequer,  to  a  bill 

act  under         seeking  the  discovery  of  the  owners  of  a  ship  captured  and  pay- 

which  plaintiff  ®  1       j  1.     ■  1      1    •■     »         1 

derives  title,     ment  of  ransom,  the  defendant  pleaded  that  the  owner  was  a 

was  criminal,  natural-born  subject,  and  the  capture  an  act  of  piracy ;  and  though 
the  Barons  at  first  thought  that  the  plea  could  not  be  supported 
unless  the  plaintiff  had  been  convicted  of  piracy,  and  the  record 
of  the  conviction  had  been  annexed  to  the  plea,  they  were  finally 
of  opinion  that  as  the  plea  showed  the  capture  was  not  legal,  and 
that  therefore  no  title  had  ever  been  in  the  plaintiff,  the  plea  was 
good  (c). 
Effect  of  rever-  Where  a  judgment  pronounced  upon  a  conviction  for  treason  or 
dcr&c**1111"  fel°ny  *s  fofeifed  or  reversed,  all  former  proceedings  are  absolutely 
set  aside,  and  the  party  stands  as  if  he  had  never  been  accused, 
and  is  restored  to  his  credit,  his  capacity  and  blood,  and  his  es- 
tates :  with  regard  to  which  last,  it  is  said,  that  though  they  be 
granted  away  by  the  Crown,  yet  the  owner  may  enter  upon  the 
grantee  with  as  little  ceremony  as  he  might  enter  upon  a  dis- 
seisor (d).  From  this  it  follows  of  course  that  he  may,  if  he  is 
entitled  to  equitable  relief,  sue  for  it  in  a  Court  of  Equity,  in  the 
same  manner  that  he  might  have  done  if  no  attainder  had  taken 
place. 

(z)  Lord  Red.  189.  (c)  Fall  v.  v  May  1788,  Lord 

(a)  Ibid.  186.  Red.  190. 

(*)  2  Atk.  399.  (d)  4  Bl.  Com.  393. 
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The  only  way  in  which  the  disqualification  arising  from  an  at-     f  ***?**>  of 
tainder  or  conviction  may  be  obviated,  is  by  the  Queen's  pardon,  V^*N/-^, 
This  formerly  could  only  have  been  granted  under  the  Great  Seal ;  Effect  of  a  par- 
but  now,  by  6  Geo.  IV.  c.  25,  s.  1,  a  warrant  under  the  Royal  don* 
sign  manual,  countersigned  by  one  of  the  Principal  Secretaries  of 
State,  granting  a  free  pardon,  and  the  prisoner's  discharge  under 
it ;  or  granting  a  conditional  pardon,  and  the  performance  of  such 
condition,  is  as  effectual  as  a  pardon  under  the  Great  Seal. 

There  is  a  great  difference  between  the  effect  of  a  pardon  and  Difference  be- 
of  a  reversal.  In  the  case  of  the  reversal  of  an  attainder,  the  SJ^^SJS? 
party  is,  as  we  have  seen,  in  all  respects  replaced  in  the  same  con- 
dition that  he  was  in  before  the  commencement  of  the  proceed- 
ings, and  he  is  restored  to  his  former  credit  and  capacity ;  but  the 
effect  of  a  pardon  is  not  so  much  to  restore  his  former,  as  to  give 
him  a  new  credit  and  capacity  (e).  Thus  a  person,  who  has  been 
convicted  and  pardoned,  cannot  sue  upon  any  right  accrued  to 
him  before  his  pardon,  although  he  may  for  a  right  accrued  after- 
wards (/). 

With  respect  to  pardons  it  is  to  be  observed,  that  where  they  Effect  of  con- 
are  conditional  the  effect  of  the  attainder  is  not  removed  till  the  <jitional  P&r- 
condition  has  been  performed ;  therefore,  where  a  man  who  had 
been  attainted  of  felony,  but  pardoned  under  the  8  Geo.  III.  c.  15, 
on  condition  of  his  being  transported  to  New  South  Wales,  re-  Tranaporta- 
turned  to  England  before  the  expiration  of  the  period  for  which  he  tion* 
was  transported,  and  commenced  an  action  here  for  a  demand  ac- 
crued since  his  return,  to  which  the  defendant  pleaded  the  con- 
viction and  judgment  in  bar ;  it  was  held  by  the  Court  of  Queen's 
Bench,  that  the  mere  fact  of  transportation  did  not  amount  to  an 
actual  pardon,  under  the  statute  8  Geo.  III.  c.  15,  and  that  it  was 
necessary  not  only  that  the  offender  should  be  transported,  but 
that  he  should  remain  in  the  place  to  which  he  was  sent  during 
the  time  for  which  he  was  ordered  to  be  transported,  before  he 
could  be  restored  to  his  civil  rights  (g).    Upon  the  authority  of 
the  above  case,  Sir.  J.  Leach,  M.  R.,  held  that  personal  property 
which  did  not  belong  to  a  felon  at  the  time  of  his  conviction,  but 
which  accrued  to  him  afterwards  during  the  time  of  his  transpor- 
tation, was  forfeited  to  the  Crown  (A). 

It  is  to   be  observed,  that  in  the  case  of  Bulluck  v.  Dodds  Herniation  of 
above  referred  to,  the  plaintiff  had  returned  on  the  faith  of  an  in-  transportation, 
strument  under  the  seal  of  the  territory  of  New  South  Wales,  by 

(e)  4  Bl.  Com.  402.  258. 

(/)  1  Com.  Dig.  Abatement,  E.3.        (h)  Roberta  v.  Walker.  1  Rosa.  & 

(£)  Bullock  v.  Dodds,  2  B.  &  Aid.    M.  752. 
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Effects  of  At-  which  the  governor  had  remitted  the  remainder  of  the  plaintiff's 
sentence,  nnder  the  authority  of  the  30  Geo.  III.  c.  47,  (by  which 
his  Majesty  was  empowered  to  authorize  the  governor  or  lieutenant- 
governor  of  any  place  to  which  convicts  are  transported,  to  remit 
either  absolutely  or  conditionally  the  whole  or  any  part  of  their 
term  of  transportation,  which  remission  was  to  be  of  the  same 
effect  as  if  his  Majesty  had  signified  his  intention  of  mercy  under 
the  sign  manual,  &c.)  :  but  the  Court  was  of  opinion,  that  the 
effect  of  the  remission  of  sentence  by  the  governor  merely  placed 
the  party  in  the  situation  in  which  he  would  have  been,  in  case  he 
had  received  a  warrant  for  a  pardon  under  the  privy  seal  or  sign 
manual,  which  before  the  6  Geo.  IV.  c.  25,  s.  1,  could  not  be 
pleaded  as  a  pardon  (t).  In  consequence  of  this  decision  it  has 
been  enacted  by  the  5  Geo.  IV.  c.  84,  s.  26,  that  a  felon  under 
sentence  or  order  of  transportation,  receiving  a  remission  of  the 
sentence  from  the  governor  or  lieutenant-governor  of  New  South 
Wales,  or  any  other  colony,  who  may  be  authorized  to  grant  the 
same,  while  such  felon  shall  reside  in  a  place  in  which  he  lawfully 
may  reside,  under  such  sentence,  order  or  remission,  may  sue  for 
the  recovery  of  any  property  acquired  by  him  since  his  convic- 
tion, or  for  any  damage  or  injury  sustained. 


Section  V. 
Of  Bankrupts  and  Insolvent  Debtors. 

Bankrupts  are       The  disability  to  maintain  a  suit  on  account  of  alienage,  out- 

wnaYdi»Wl-    lawry  and  attainder>  9Xlses  P^y  from  the  Pontiff  being  personally 
ity.  disqualified,  and  partly  from  his  not  being  capable  of  holding  the 

property  which  is  the  object  of  the  suit.  The  disability  accruing 
from  bankruptcy  arises  from  the  latter  cause  only,  or  rather  from 
the  fact  that  by  the  bankruptcy,  all  the  bankrupt's  property, 
whether  in  possession  or  action,  is  vested  in  his  assignees  (k)  (I), 

(i)  4  Bl.  Com.  400;  Gully's  case,  property  which  he  might  acquire  pre- 

Leach's  Cr.  Law,  99.  yiously  to  his  obtaining  his  certif- 

(k)  Under  the  old  Bankrupt  Law,  icate ;    but  now,  by  the    Bankrupt 

as  embodied  in  6  Geo.  IV.  c.  19,  ss.  Court  Act,  1  &  2  Will.  IV.  c.  56,  ss. 

63,  64,  the  commissioners  were  di-  25,  26,  all   the   real   and   personal 

rected  to  convey  to  the  assignees  all  property  of  the  bankrupt  vests  in  his 

present  estate  of  the  bankrupt,  wheth-  assignees  by  virtue  of  their  appoint- 

er  real  or  personal,  and  all  future  ment. 

(1)  Story  Eq  PI.  §  726,  §  495;  Elderkin  v.  Elderkin,  1  Root,  139. 
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and  a  bankrupt,  even  though  uncertificated,  is  not  personally  dis-    Bankrupts, 
qualified  from  suing ;  and  may  in  many  cases  sustain  suits  either  s*^~s*^m^y 
at  Law  or  in  Equity. 

Thus,  under  the  old  Bankrupt  Law,  if  a  bankrupt  disputed  his  May  sue  at 
liability  to  the  commission,  or  the  validity  of  the  adjudication  under  J^^j^?'" 
it,  he  might  maintain  trespass  against  his  assignees  (/),  or  trover 
for  his  books  and  papers  (m) ;  and  it  has  been  held  that  where 
assignees  have  employed  the  bankrupt  on  carrying  on  his  tradfc  or 
manufacture  for  the  benefit  of  the  estate,  and  paid  him  money  from 
time  to  time,  it  is  evidence  of  such  a  contract  between  him  and 
the  assignees  as  will  enable  him  to  maintain  an  action  against 
them  for  a  compensation  for  his  work  and  labor  (it).  And  so,  as 
a  bankrupt,  though  uncertificated,  can  acquire  and  hold  property 
against  every  one  except  his  assignees,  he  can  maintain  an  action 
of  assumpsit  against  a  third  person  for  his  own  work  and  labor 
performed  (o),  and  for  money  lent  or  advanced  (p)  since  the  issu- 
ing of  the  commission  or  fiat ;  and  where  no  claim  is  made  by  the 
assignees,  he  may  also  maintain  trover  for  goods  acquired  after  his 
bankruptcy  (9),  as  well  as  trespass  quart  clausum  jregit,  for  a 
trespass  committed  before  his  bankruptcy  (r),  for  the  defendant 
in  any  of  these  actions  cannot  object  to  the  bankrupt's  claim  un- 
less his  assignees  interfere,  and  the  bankrupt  in  fact  sues  at  Law 
as  a  trustee  for  his  assignees  (5). 

In  Equity  also,  a  bankrupt  who  has  not  obtained  his  certificate,  and m  Equity; 
can  file  a  bill  to  restrain  a  nuisance,  or  the  infliction  of  any  injury 
of  a  private  or  particular  nature  without  making  his  assignees  par- 
ties (t ) ;  and  if  sued  at  Law  upon  a  bond  or  note,  he  is  entitled  to 
file  a  bill  of  discovery  in  order  to  obtain  proof  that  such  bond  or 
note  was  fraudulently  procured ;  the  specific  relief  prayed  is  how- 
ever materia]  in  determining  whether  the  assignee  is  a  necessary 
party  to  the  bill,  for  where  it  prays  that  the  instrument  upon 
which  the  bankrupt  is  sued  at  Law  may  be  delivered  up,  the 
assignee  is  a  necessary  party  («).  Where  persons  claiming  to  be 
creditors  of  bankrupts,  instead  of  seeking  relief  under  the  com- 
mission, brought  an  action  against  the  bankrupts,  and  the  bank- 

(0  Perkin  v.  Proctor,  2  Wils.  382.    140;  Webb  v.  Ward,  7  T.  R.  296; 
(m)  Summersett  v.  Jarvis,  6  Moore,    Webb  v.  Fox,  7  T.  R.  391. 
56;  3  B.  &  B.  2,  S.  C.  (r)  Clark  v.  Calvert,  3  Moore,  96. 


(n)  Coles  t>.  Barrow,  4  Taunt.  754.  Js)  Camming  v.  Roebuck,  1  Holt, 

(o)  Chippendale  0.  Tomlinson,  1  17$;    1    Deacon's  Bankrupt  Laws, 

C.  B.  L.  Silk  v.  Osborne,  2  Esp.  555. 

140.  (t)  Semple    v.  London    and  Bir- 

(p)  Evans  v.  Brown,  1  Esp.  170.  mingham  Railway  Company,  9  Sim. 

(q)  Fowler  v.  Down,  1  Bos.  &  P.  209. 

44;   Laroche  r.  Wakeman,  Peake,  (u)  Balls  v.  Strutt,  1  H.  136. 
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Bankrupts,    rupts  filed  a  bill  seeking  a  discovery  in  aid  of  their  action,  and 

MfoT}^^'  Playing  that  the  accounts  between  them  and  the  plaintiffs  at  Law 

discovery,        might  be  taken,  and  that  the  plaintiffs  at  Law  might  pay  the  bal- 

where  sued  at  Bnce  wnjcn  u^on  taking  such  accounts  might  appear  to  be  due 

from  them,  a  plea  of  bankruptcy  was  overruled,   Sir  Thomas 

Plumer,  V.  C,  being  of  opinion,  that  the  bankrupts  were  entitled 

to  the  discovery  and  account,  although  they  were  not  entitled  to 

but  not  for  re-  that  part  of  the  prayer  which  sought  the  payment  to  them  of  the 

Uef-  balance  (z). 

Cannot  sue  In  general,  however,  a  bankrupt,  although  he  is  by  law  entitled 

for  any  prop-    ^  the  surplus  of  his  estate  which  remains  after  payment  of  his 
erty  vested  in     ,  .  .    .  .  .„    .  n  *  ,  .  ,    . 

their  assign-     debts,  cannot  bring  a  bill  in  equity  for  any  property,  which  is 

ees,  even  vested  in  his  assignees  under  the  commission,  even  though  there 

allege  colhf-     mav  ^  collusion  between  them  and  the  persons  possessed  of  the 
sion  between    property  (y) ;  thus,  where  a  bill  was  filed  by  a  bankrupt  to  recover 
the^LTOe'es  •  P*0!^?  due  to  n^  estate,  stating  that  the  commission  against  him 
or  though  the   was  invalid,  and  that  there  was  a  combination  between  his  assign- 
InvaSio^1011 "  e6s  """*  the  debtor, to  which  a  demurrer  was  put  in,  Sir  J.  Leach, 
V.  C,  allowed  the  demurrer,  saying  that  if  it  had  been  true  that 
the  commission  was  invalid,  the  plaintiff  ought  to  have  tried  its 
validity  by  an  action,  and  could  not  by  bill  impeach  the  commis- 
sion ;  and  that  if  there  were  a  combination  between  the  debtor  and 
his  assignees,  his  proper  course  was  to  apply  by  petition  to  have 
the  assignees  removed,  and  new  assignees  appointed  (z)  (1). 
or  for  the  sur-       In  Spragg  v.  Binkes  (a),  it  was  held  by  Lord  Alvanley,  M.  R., 
plus  of  his  es-  ^  a  bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage 
in  respect  of  his  right  to  the  surplus  of  his  estate ;  and  in  Benfield 
t.  Solomons  (6),  a  demurrer  was  allowed  to  a  bill  by  a  bankrupt 
against  a  mortgagee  of  estates  in  England  and  Berbice,  for  an  ac- 
count and  payment  of  the  balance  to  the  assignees,  who  were 
made  defendants  and  charged  with  collusion. 
Theory  of  The  principle  upon  which  these  decisions  are  founded  appears 

bankruptcy,      to  be,  that  although  the  bankrupt  is  entitled  to  an  account  of  the 
surplus  of  his  estate,  yet,  "  as  the  theory  of  bankruptcy  is,  that  the 

(x)  Lowdes  v.  Taylor,  1  Mad.  423.  Cook's  B.  L.  ch.  viii.  §  15, 16, 17; 

This  decision  was  afterwards  affirmed  vide  etiam^  1  Deacon's  6.  L.  c.  iz.  § 

on  appeal,  ibid.  425;  2  Rose,  432;  10,222. 

and  see  Govet  r.  Armitage,  2  Anst.  (z)  Hammond  v.  Attwood,  3  Mad. 

412.  loo ;  see  also  Yervens  v,  Robinson,  11 

(y)  An  assignment  under  a  com-  Sim.  105. 

mission  of  Bankrupt  does  not  pass  (a)  5  Vcs.  587. 

property  belonging  to  the  bankrupt  (b)  9  Ves.  77;  [Sumner's  ed.  note 

as  factor,  executor,  or  trustee.    Vide  (a).] 

(1)  See  Story  Eq.  PL  §  495. 


Bankrupts  and  Insolvent  Debtors.  71 

party  is  a  bankrupt,  because  he  cannot  pay  his  debts;  the  prima    Bankrupt* 

facie  intendment,  therefore,  is,  that  he  has  no  property  "  (c),  all  ^^^^^^ 

that  he  has  is  a  mere  right  to  an  account  from  his  assignees ;  but 

the  presumption  being  that  there  is  not  enpugh  for  the  creditors, 

he  is  not  considered  as  having  such  an  interest  in  the  property 

sought  as  will  entitle  him  to  maintain  a  suit  respecting  it ;  so  that 

prima  facie  the  bankrupt  has  no  demands.    If,  however,  he  states  If  assignees 

upon  petition  in  bankruptcy  that  the  apparent  incumbrances  upon  tute^aroU*" 

his  property  are  not  substantia]  charges,  and  that  the  assignees  are 

prevented  by  the  creditors  from  interfering,  or,  if  the  creditors 

would  permit  them,  refuse ;  or  if  both  refuse  to  interfere  and  give  or  refuse  to  do 

him  the  chance  of  a  surplus,  the  Court  will  say,  with  reference  to  *°' 

the  circumstance,  that  the  bankrupt  cannot  sue,  the  law  supposing 

that  he  has  no  interest  in  the  property ;  yet  that  is  not  to  be  acted 

upon  to  the  effecting  of  gross  injustice.    Therefore  if  he  can  give  Bankrupt 

security  for  costs,  the  Lord  Chancellor  [or  Court  of  Bankruptcy]  co^^Sank- 

will  order  the  assignees  to  permit  him  to  use  their  names,  to  ena-  ruptcy  for 

ble  him  to  recover  the  property  upon  his  indemnifying  them  (d).  JfJTe  *°  UBe 

As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting 
property  vested  in  his  assignees  under  the  commission,  so  it  has  Cannot  sue  his 
been  held  that  he  cannot  maintain  a  suit  against  his  assignees  for  ^  amount?' 
an  account  of  their  receipts  and  payments  under  the  bankruptcy, 
and  for  payment  of  the  surplus.     This  doctrine  was  clearly  laid 
down  by  Lord  Eldon  in  Saxton  v.  Davis  (e),  and  has  recently  un- 
dergone considerable  discussion,  in  a  case  before  Lord  Abinger, 
C.  B.  (/),  in  which,  after  a  very  full  argument,  it  was  decided 
that  in  general  the  rule  above  laid  down,  that  a  bankrupt  cannot 
file  a  bill  against  his  assignees  for  an  account  of  their  dealings  even  though 
under  the  bankruptcy,  applies  as  well  to  an  uncertificated  bank-  ^certificated, 
rupt  as  to  one  who  has  obtained  his  certificate. 

It  is  to  be  observed,  that  whatever  property  a  bankrupt  has,  or,  Bankrupt  can- 
to use  a  technical  expression,  may  depart  with,  becomes,  upon  ^rt^abroad^ 
bankruptcy,  the  property  of  the  assignees,  who  are  to  have  it  for 
the  benefit  of  the  creditors ;  and  the  circumstance  of  such  prop- 
erty being  in  a  foreign  country  where  the  bankrupt  laws  of  this 
country  do  not  prevail,  makes  no  difference ;  so  that  a  bankrupt 
cannot  maintain  a  suit  in  this  country,  even  though  the  property 
in  respect  of  which  the  suit  is  instituted  is  in  another  country  (g). 

(c)  9  Ves.  86.  &  Collver,  17  Eq.  Exchr. 

(d)  Per  Lord  Eldon  in  Benfield  v.  (g)  Sill  v.  Worswick,  1 H.  Bl.  665 ; 
Solomons,  9  Vea.  84;  vide  Uiam  Hunter  v.  Potts,  4  T.  R.  183;  and 
Spragg  v.  Binkes,  supra.  Phillips  v.  Hunter,  2  H.  B.  402;  Ben- 

(e)  18  Ves.  72.  field  v.  Solomons,  9  Ves.  77. 
(/)  Tarleton  v.  Hornby,  1  Younge 
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Bankrupts.  For  by  the  6  Geo.  IV.  c.  16,  8.  64,  it  is  directed^  that  the  con- 
veyance to  be  executed  by  the  commissioners  to  the  assignees  shall 
be  of  all  lands,  tenements  and  hereditaments  (except  copyhold  or 
customary)  in  England,  Scotland,  Ireland,  or  in  any  of  the  domin- 
ions, plantations  or  colonies  belonging  to  his  Majesty,  to  which  any 
bankrupt  is  entitled,  &c.  with  a  proviso  whereby  it  is  directed  that 
where  according  to  the  laws  of  any  such  plantation  or  colony  such 
deed  would  require  registration,  enrolment  or  recording,  the  same 
shall  be  so  registered,  enrolled  or  recorded  according  to  the  laws 
of  such  plantation  or  colony  ;  and  no  such  deed  shall  invalidate 
the  title  of  any  purchaser  for  valuable  consideration  prior  to  such 
registration,  enrolment  or  recording,  without  notice  that  such  com- 
mission has  issued.  And  by  the  Bankruptcy  Court  Act,  1  &  2 
Will.  IV.  c.  56,  s.  26,  it  is  declared,  that  all  the  present  and  future 
real  estate  of  any  bankrupt,  whether  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  in  any  of  the  dominions,  plantations 
or  colonies  belonging  to  his  Majesty,  which  by  the  above  Act  is 
directed  to  be  conveyed  by  the  commissioners  to  the  assignees,  shall 
vest  in  such  assignees  by  virtue  of  their  appointment,  without  any 
deed  of  conveyance  for  that  purpose ;  and  that  as  often  as  any 
assignee  or  assignees  shall  die  or  be  removed  or  displaced,  and  any 
new  assignee  or  assignees  shall  be  duly  appointed,  such  of  the 
aforesaid  real  estate  as  shall  remain  unsold  or  unconveyed,  shall, 
by  virtue  of  such  appointment,  vest  in  such  new  assignee  or  as- 
signees, either  alone  or  jointly  with  the  existing  assignees,  as  the 
case  may  require,  without  any  conveyance  for  the  purpose.  By  the 
27th  sect,  of  the  same  Act,  it  is  declared,  that  where  according  to 
the  laws  in  force  a  conveyance  of  the  property  of  a  bankrupt  would 
require  to  be  registered,  recorded  or  enrolled  in  any  register  office 
in  England,  Wales  or  Ireland,  or  in  any  registry  office,  court  or 
place  in  Scotland,  or  any  of  the  dominions  or  plantations  be- 
longing to  his  Majesty,  a  certificate  of  the  appointment  of  the  as- 
signee in  the  form  therein  mentioned,  shall  be  registered  in  the 
same  place,  and  have  the  same  effect  as  the  registry,  enrolling  or 
recording  of  any  conveyance  or  assignment  of  the  bankrupt's  estate 
or  effects  which,  by  the  laws  of  the  country,  is  required  to  be  reg- 
istered, recorded  or  enrolled,  &c. 

The  rules  with  regard  to  bankrupts  apply  by  analogy  to  insol- 
vent debtors,  who  are  equally  considered  as  being  devested  of  all 
right  to  maintain  a  suit  in  respect  of  any  surplus  to  which  they 
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may  eventually  be  entitled  (e).    Thus,  where  a  bill  was  filed  by     Insolvent 

an  insolvent  debtor  against  his  assignees  under  the  14  Geo.  III.  y^^^^Jf^, 

c.  77,  and  also  against  a  debtor  to  his  estate,  stating  collusion  Cannot  sue 

between  them,  and  praying  that  the  assignees  might  be  removed  ^^^^™JJ^^* 

and  that  a  specific  performance  of  an  agreement  for  a  lease  might  their  estates. 

be  decreed  against  the  debtor,  to  which  bill  a  plea  was  put  in  by 

the  debtor  stating  the  assignment  under  the  Act,  &c,  the  plea 

was  held  to  be  good  (/).    The  reasons  for  the  judgment  in  that 

case  are  not  given  in  the  report ;  but  it  was  considered  by  Lord 

EJdon  as  an  authority  for  the  rule,  that  an  insolvent  debtor  is 

placed  in  the  same  situation  as  that  in  which  a  bankrupt  is,  viz. 

"  that  the  order,  disposition  and  management  of  the  estate  is  so 

far  taken  out  of  the  party,  that  he  cannot  sue  in  respect  of  the 

surplus  "  (g). 

But  although  neither  a  bankrupt  nor  an  insolvent  debtor  can  &*<*»  persons 
sue  in  respect  of  their  interest  in  the  surplus  of  the  property,  yet  as  p^J^Se'ran 
they  have  such  an  interest  in  the  surplus  as  is  capable  of  assign-  assignment  by 
ment,  it  seems  that  the  persons  claiming  under' such  assignments,  bankrupt  or 
if  made  for  valuable  considerations,  may  maintain  bills  respecting 
them.     This  appears  to  have  been  the  opinion  of  Lord  Alvanley, 
M/  R.,  in  Spragg  v.  Binkes  (A),  though  his  Lordship  seems  to 
have  doubted  whether  the  Court  had  not  gone  too  far  in  permit- 
ting such  assignments,  and  to  have  held,  that  a  party  could  not 
parcel  out  a  right  in  accounts  to  be  taken  to  different  persons,  so 
that  every  one  of  those  persons  might  file  a  bill  pro  interesse  sno. 

The  disability  of  a  bankrupt  to  maintain  a  suit,  does  not  apply  Certificated 
to  a  certificated  bankrupt  suing  in  respect  of  property  acquired  guc  f™  ™?ay 
subsequently  to  the  allowance  of  his  certificate ;  but  by  the  6  Geo.  perty  acquired 
IV.  c.  16,  it  is  enacted,  that  if  any  person  who  shall  already  "^SlKte, 
have  been  discharged  by  certificate,  or  who  shall  have  com-  unless  in  the' 
pounded  with  his  creditors,  or  who  shall  have  been  discharged  by  fJJJLff  «econd 
any  Insolvent  Acts,  shall  be  or  become  bankrupt,  and  obtain  his  &c. 
certificate,  such  certificate,  unless  his  estate  shall  produce,  after 
all  charges,  sufficient  to  pay  every  creditor  under  the  commission 
15s.  in  the  pound,  shall  only  protect  his  person  from  arrest  and 
imprisonment ;  but  hiB  future  estate  and  effects,  except  his  tools 
of  trade  and  necessary  household  furniture,  and  the  wearing 
apparel  of  himself,  his  wife  and  children,  shall  vest  in  the  as- 
signees under  the  commission,  who  shall  be  entitled  to  seize  the 


(e)  Gill  v.  Heming,  1  Rider.  P.  C.        (/)  Bowser  v.  Hughes.  lAnst.  101. 
431 ;  Spragg  v.  Binkes,  5  Ves.  583.  (?)  9  Ves.  r 

(A)  Supra. 
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Insolvent 
Debtors. 

Difference  in 
this  respect 
between  a 
bankrupt  and 
insolvent. 


By  the  Insol- 
vent Act, 


after-acquired 
property  of  in- 
solvent, which 
cannot  be  ta- 
ken in  execu- 
tion, must  be 
conveyed  or 
assigned  to  as- 
signee, and  if 
insolvent  re- 
fuses to  con- 
vey or  assign 
it,  he  is  to  be 
apprehended 
and  committed 
till  he  does; 


and  the  Court 
may  direct  the 
holder  of  the 
property  to  de- 
liver it  up  to 
the  assignees. 


same  in  like  manner  as  they  might  have  seized  property  of  which 
such  bankrupt  was  possessed  at  the  issuing  of  the  commission. 

In  most  respects  the  situation  of  an  insolvent  debtor,  as  far  as 
regards  the  right  to  sue  for  property  acquired  previous  to  his  dis- 
charge, is  similar  to  that  of  a  certificated  bankrupt;  but  there  is  a 
material  difference  in  their  situations  with  regard  to  after-acquired 
property.  A  bankrupt  may,  as  we  have  seen,  after  the  allowance 
of  his  certificate,  become  entitled  to  property  in  the  same  manner 
that  he  might  before  his  bankruptcy,  unless  it  be  the  case  of  a 
second  bankruptcy,  where  he  has  not  paid  155.  in  the  pound ;  but 
in  the  case  of  an  insolvent  debtor,  his  future  property  is  made 
liable  to  the  payment  of  his  debts  contracted  before  his  discharge. 

By  the  57th  section  of  the  Act,  before  any  adjudication  is  made, 
the  prisoner  is  to  execute  a  warrant  of  attorney  to  authorize  the 
entering  up  of  a  judgment  against  him,  at  the  suit  of  his  as- 
signees, for  the  amount  of  the  debts  stated  in  his  schedule,  which 
judgment  is  to  have  the  form  of  a  recognizance ;  and  if  at  any 
time  it  shall  appear  to  the  satisfaction  of  the  Court  that  such 
prisoner  is  of  ability  to  pay  such  debts,  or  any  part  thereof,  or 
that  he  is  dead  leaving  assets  for  that  purpose,  the  Court  may 
permit  execution  to  be  taken  out  thereupon  for  such  sum  of 
money  as  under  all  the  circumstances  of  the  case  the  Court  shall 
require,  which  sum  is  to  be  distributed  rateably  amongst  the  cred- 
itors of  the  insolvent;  and  by  the  58th  and  59th  sections,  where 
an  insolvent  shall  after  discharge  become  entitled  to  property 
which  cannot  be  taken  in  execution  under  the  judgment  to  be 
entered  up  on  the  before-mentioned  warrant  of  attorney,  the 
assignee  may,  in  case  the  insolvent  refuses  to  convey  or  assign 
such  property,  apply  to  the  Court  by  petition,  and  upon  such 
petition  the  Court  may  cause  the  insolvent  to  be  apprehended  and 
committed  to  custody  until  he  transfers  or  assigns  such  property 
to  his  assignees ;  and  in  case  any  person  shall  become  possessed 
of  any  stock  or  other  property  belonging  to  the  insolvent,  or  held 
in  trust  for  him,  or  for  his  use  and  benefit,  or  to  which  he  shall 
be  in  any  way  entitled,  or  shall  be  in  any  manner  indebted  to  such 
insolvent,  the  Court  may,  upon  application  of  any  assignee  or 
creditor  of  the  insolvent,  cause  notice  to  be  given  to  such  person, 
directing  him  to  bold  or  retain  the  property  till  further  order,  and 
thereupon  it  shall  be  lawful  for  such  Court  to  order  such  property 
to  be  delivered  over  to  the  assignee  of  the  insolvent,  for  the 
general  benefit  of  the  creditors. 

The  effect  of  these  clauses  in  the  Act,  it  is  to  be  observed,  is 
not  absolutely  to  vest  the  future  property  of  the  insolvent  in  his 
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assignee,  but  merely  to  give  the  assignee,  on  application  to  the      Effect  of 
Court,  power  to  get  at  it,  and  to  apply  it  for  the  benefit  of  cred-  BSj^2nr°r 
itors.     It  would  seem,  therefore,  that  for  such  future  property,  a  v^^v-^x 
person  who  has  taken  advantage  of  the  Insolvent  Act,  must  be 
entitled  to  sue,  at  least  till  an  assignment  has  been  made  to  the 
assignee,  pursuant  to  the  provisions  of  the  66th  section. 

The  proper  course  by  which  to  take  advantage  of  the  bank- In  what  cues 
ruptcy  or  insolvency  of  the  plaintiff  in  a  suit,  if  such  bankruptcy  h^venc/  °r 
or  insolvency  has  occurred  previously  to  the  filing  of  the  bill,  is  should  be  u- 
by  demurrer,  if  the  fact  appears  upon  the  bill  (t)  (1);  and  if|J bydemurF 
the  fact  does  not  appear,  it  should  be  pleaded.    In  Bowser  v.  rer; 
Hughes  (it),  which  was  the  case  of  a  plea  to  a  bill  by  an  insol- 
vent debtor  against  his  assignees  and  a  debtor  to  the  estate,  the 
facts  stated  in  the  plea  appeared  upon  the  face  of  the  bill,  and  yet 
the  plea  was  held  good ;  and  it  has  been  held,  that  as  at  Law  any  7he?^™f y 
matter  which  vises  between  the  declaration  and  the  plea  may  be     p 
pleaded,  so  bankruptcy  or  other  matters  arising  between  the  bill 
and  plea  may  be  pleaded  in  Equity  (/). 

In  pleading  bankruptcy,  all  the  facts  should  be  stated  sncces-  Form  of  a  plea 
lively  and  distinctly;  and  it  will  not  be  sufficient  to  say  that  a  of  bankruptcy, 
commission  or  fiat  of  bankruptcy  was  duly  issued  against  the 
plaintiff,  under  which  he  was  duly  found  and  declared  a  bankrupt, 
and  that  all  his  estate  and  effects  have  been  thereupon  duly  trans- 
ferred to  or  become  vested  in  his  assignees  (m) ;  a  plea  of  bank- 
ruptcy must  state  distinctly  the  trading,  the  contracting  debts,  the 
petitioning  creditor's  debt,  the  act  of  bankruptcy,  the  commission 
or  fiat,  and  the  finding  bankrupt.  It  was  formerly  necessary  to 
state  the  assignment  of  the  personal  estate  to  the  assignees ;  and 
if  real  estate  was  in  question,  it  was  required  that  the  bargain 
and  sale  should  be  clearly  mentioned  (n).  That  part  of  the  plea 
is  now  inapplicable,  as  in  fact,  under  the  Bankruptcy  Court  Act, 
no  assignment,  or  bargain  and  sale  is  necessary,  all  the  real  and 
personal  estate  of  a  bankrupt  being,  by  the  Act,  vested  in  his 
assignees  upon  their  appointment  (©). 

With  respect  to  the  bankruptcy  of  the  plaintiff  after  the  com-  As  to  the  effect 
mencement  of  a  suit,  or  after  plea  and  answer  put  in,  there  was  a  °*  bJJ^J^T 
difference  between  the  practice  of  the  Court  of  Chancery,  and  the  ter  suit  com- 
menced. 

(t)  Benfield  v.  Solomons,  9  Yes.        (»)  Carleton  v.  Leighton,  3  Mer. 

(Jfc)  1  Antt.  101.  (»)  Ibid.  Arg.  669. 

(0  Turner  v.  Hobinson,  1  8.  oY  S.        (o)  1  &,  2  Will.  IV.  c.  56,  §  §  85, 
3.  16. 

(1)  Story  Eq.  PL  §  495. 


76  Persons  absolutely  disqualified  from  Suing: 

Effect  of     Court  of  Exchequer,  arising  from  the  latter  Court  having  come  to 
In8oWency.°r  tne  conclusion  that  the  bankruptcy  of  a  plaintiff  did  not  operate 
v^~v~^x  as  an  abatement  of  the  suit  (p).    The  abolition  of  the  equitable 
jurisdiction  of  the  Court  of  Exchequer  renders  it  now  unneces- 
sary to  state  what  was  the  practice  of  that  Court.    In  Chancery, 
it  seems,  that  the  bankruptcy  of  a  sole  plaintiff  does  not  strictly 
cause  an  abatement,  but  renders  the  suit  defective  (q) ;  or  accord- 
ing to  the  language  of  Lord  Eldon  in  Randall  v.  Mumford  (r), 
"this  Court,  without  saying  whether  bankruptcy  is  or  is  not 
strictly  an  abatement,  has  said,  that  according  to  the  course  of  the 
Court,  the  suit  is  become  as  defective  as  if  it  was  abated." 
Practice  where      It  seems  that  the  result  in  practice  of  the  above  principle  is, 
plaintiff  be-      ^^  u^Qn  ^  n0n-prosecution  of  a  suit,  in  which  the  plaintiff  has 
rapt.  become  bankrupt,  the  defendant,  if  he  wishes  to  get  rid  of  the  bill 

entirely,  must  adopt  a  course  of  proceeding  analogous  to  that 
pursued  where  the  plaintiff  obtains  an  injunction  and  dies,  in 
which  case  the  defendant  may  move  that  the  injunction  be  dis- 
Defendant        solved,  unless  the  representatives  of  the  deceased  plaintiff  revive 
ShataMiffneei  w^m  a  certain  time  (s).     He  must  move  that  the  assignees  may, 
may  file  a  sup-  within  a  fortnight  after  notice  of  the  order,  file  a  supplemental 
mton^ven  biil  aSain8t  him»  or  m  default  thereof,  that  the  plaintiff's  bill  may 
time,  &c.         stand  dismissed  (1).     This  is,  however,  not  a  motion  of  course, 
and  the  assignees  must  be  served  with  it.    It  should  also  be  sup- 
ported by  an  affidavit  of  facts  (f),  and  it  is  to  be  observed,  that 
the  dismissal  will  be  without  costs,  as  a  bankrupt  cannot  be  made 
to  pay  costs  (ti). 

The  suit  is  considered  on  the  one  hand  as  so  far  abated,  that 
the  defendant  cannot  make  the  ordinary  motion  to  dismiss ;  and 
in  Sellas  v.  Dawson  (z),  Lord  Thurlow  held,  that  such  an  order 
made,  pending  the  bankruptcy  of  the  plaintiff,  was  a  nullity ;  and 
therefore  refused  to  discharge  one  obtained  under  such  circum- 
stances :  on  the  other  hand,  it  is  not  so  completely  abated,  as  that 
the  assignees,  if  they  wish  to  continue  it,  can  do  so  by  bill  of 
revivor,  but  they  must  file  a  supplemental  bill  for  that  purpose. 
The  rule  of  practice  by  which  a  defendant  is  required  to  give 

(p)  Bramhall    v.   Cross,  cited   2  Lord  Hnntingtower  v.  Sherborn,  5  B. 

Anst.  459;   Davidson  v.  Butler,  ib.  380 

460,  n. ;  Randall  v.  Mumford,  18  Ves.  (f)  Porter  v.  Cox,  5  Mad.  80. 

426.  (u)  Wheeler  v.  Malina,  4  Mad.  171 ; 

(?)  Lee  v.  Lee,  1  Hare,  621.  Lee  v.  Lee,  1  Hare,  621. 

(r)  18  Ves.  427.  (z)  2  Ans.  458. 

(*)  Wheeler  v.  Malins,  4  Mad.  171 ; 

(1)  See  Story  Eq.  PI.  §  349,  and  note ;  Sedgwick  v.  Cleveland,  7  Paige, 
287, 290 ;  Garr  v.  Gomez,  9  Wendell,  649 ;  2  Barbour,  Ch.  Pr.  65,  66. 
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notice  to  the  assignees  in  the  caw  of  the  bankruptcy  of  a  plain-  ^£*\f 
tiff,  is  confined  to  the  case  of  a  sole  plaintiff,  who,  becoming    ingoivenej!* 
bankrupt,  is  supposed  to  be  negligent  of  what  is  sought  by  the  v^*v/~^x 
bill,  and  the  Court,  to  prevent  surprise  and  save  expense,  requires  Where  bank- 
notice  to  be  given  to  the  assignees ;   but  there  is  no  instance  JJJjnSff  °\^ 
where  the  Court  has  taken  upon  itself  to  interpose  the  rule  where  fendant  may 
there  are  two  plaintiffs,  one  of  whom  is  solvent  and  the  other  "£•  to  du~ 
insolvent,  for  it  is  as  competent  to  the  solvent  plaintiff  as  it  is  to 
the  assignees  to  rectify  the  suit  (j). 

In  the  case  of  injunctions  granted  at  the  suit  of  a  plaintiff  who  Practice  as  to 
afterwards  becomes  bankrupt,  the  course  of  proceeding  appears  inJunctioM- 
to  be  somewhat  different  from  what  it  is  under  ordinary  circum- 
stances. In  such  case,  the  practice  which  the  Court  of  Chancery 
has  adopted  is  to  require  the  bankrupt  to  bring  his  assignees 
before  the  Court  by  bill  of  revivor,  or  supplemental  bill  in  the 
nature  of  a  bill  of  revivor,  or  by  whatever  name  it  is  called ;  and 
the  Court  will  make  an  order  to  dissolve  the  injunction  and  dis- 
miss the  bill,  unless  the  assignees  shall  be  brought  before  it  within 
a  reasonable  time  (z),  which  order  it  seems,  may  be  served  upon 
the  bankrupt  alone,  as  it  is  supposed  that  the  bankrupt  will  find 
the  means  of  giving  his  assignees  notice  (a).  Such  an  order  will 
also  be  without  costs. 

It  is  proper  in  this  place  to  notice  a  point  which  has  been  much  As  to  suits  by 
discussed,  and  upon  which  there  appears  to  have  existed  consid-  "?£*"*?. 
erable  diversity  of  opinion,  especially  between  the  Courts  of  concurrence  of 
Exchequer  and  Chancery,  viz.  the  right  of  the  assignees  of  a the  creditors. 
bankrupt  to  institute  a  suit  without  the  concurrence  of  the  credi- 
tors, or  rather  with  respect  to  the  right  of  the  defendant  to  avail 
himself  of  the  omission  of  the  assignees  to  obtain  such  concur- 
rence, and  the  manner  in  which  he  is  to  insist  upon  such  right. 

By  the  5  Geo.  II.  c.  90,  s.  88,  it  was  provided,  that  no  suit  in 
Equity  should  be  commenced  by  any  assignee  or  assignees,  with- 
out the  consent  of  the  major  part  in  value  of  the  creditors  of  such 
bankrupt,  who  should  be  present  at  a  meeting  to  be  held  pursuant 

(v)  Caddick  v.  Masson,  1  Sim.  601 ;    difficult  to  justify  an  order  that,  if  the 
Latham  v.  Kenrick,  ibid.  502.  assignees  are  not  brought  before  the 


(z)  Randall  v.  Mumford,  18  Ves.  Court  in  a  reasonable  time,  the  in 
424.  It  ought,  however,  to  be  ob-  junction  shall  be  dissolved,  perhaps 
served,  that  although  Lord  Eldon  before  the  certificate,  and  in  the 
stated  the  practice  to  have  been  as  plainest  case  for  upholding  the  in- 
above,  yet,  he  also  observed,  that  junction  between  those  parties." 
"  There  are  many  suits  that  a  bank-  (a)  Randall  v.  Mumford,  16  Ves. 
rupt  may  maintain ;  and  if  he  shows  424 ;  Wheeler  v.  Matins,  4  Mad.  171. 
a  clear  case  for  an  injunction,  it  is 

v 
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Suits  by  to  notice  given  in  the  London  Gazette  for  that  purpose ;  and  by 
^^^^  the  6  Geo.  IV.  c.  16,  by  which  the  5  Geo.  H.  c.  30,  is  repealed, 
it  is  enacted  (6),  that  the  assignees,  with  the  consent  of  the  major 
part  in  value  of  the  creditors,  who  shall  have  proved  under  the 
commission,  present  at  any  meeting,  may  do  certain  acts  therein 
specified,  and  that  no  suit  in  Equity  shall  be  commenced  by  the 
assignees  without  such  consent  as  aforesaid,  provided  that  if  one- 
third  in  value  or  upwards  of  such  creditors  shall  not  attend  at  any 
such  meeting,  (whereof  such  notice  shall  have  been  given  as 
aforesaid,)  the  assignees  shall  have  power,  with  the  consent  of  the 
commissioners  testified  in  writing  under  their  hands,  to  do  any  of 
the  acts  aforesaid. 

The  first  reported  case  in  which  the  right  of  the  defendant  in 
Equity  to  avail  himself  of  the  omission  on  the  part  of  the  plain- 
tiff to  procure  the  necessary  consent  of  the  creditors  under  the 
5  Geo.  II.  c.  30,  s.  38,  was  that  of  Ocklestone  r.  Benson  (c), 
which  came  before  Sir  John  Leach,  V.  C,  upon  a  plea,  when  his 
Honor  allowed  the  plea,  observing,  that  if  the  creditors  are  not 
bound  by  the  result  of  a  suit  which  is  commenced  by  the  assig- 
nees without  the  consent  of  the  creditors,  then  it  is  not  fit  that  the 
defendant  should  be  vexed  in  a  suit,  which,  at  the  pleasure  of  the 
creditors,  may  be  to  him  fruitless ;  and  that,  if  the  creditors  are 
bound  by  such  a  suit,  then  it  is  fit  that  a  plea  should  be  favored 
which  is  in  furtherance  of  the  purposes  of  the  statute.  The  same 
question  was  afterwards  raised  in  Bevan  v.  Lewis  (d),  in  which 
Objection  by     case  there  was  no  plea,  nor  was  the  point  raised  by  the  answer, 

defendant,  for  but  ^  objection  was  taken  at  the  hearing  and  overruled  by  Sir 
want  of  con-  __         \      _  ®  .     .       , 

sent  of  cred-     A.  Hart,  Y.  C,  who  said,  that  as  the  objection  now  insisted  on 

itors.  had  not  been  raised  by  the  answer,  he  was  not  at  liberty,  upon 

reading  the  record,  to  assume  that  the  assignees  had  not  had  the 
assent  of  the  creditors. 

In  Bozon  ©.  Williams  («),  which  occurred  in  the  Exchequer 
upon  a  plea,  the  judgment  was  in  favor  of  the  plea,  chiefly  upon 
the  authority  of  the  decision  which  had  been  come  to  in  Ockle- 
stone v.  Benson.  Sir  W.  Alexander,  L.  C.  B.,  in  pronouncing 
the  judgment  on  that  occasion  said,  "That  if  it  had  been  the 
case  of  a  demurrer  he  would  have  presumed  all  proper  measures 
to  have  been  taken  under  the  Act,  but  where  the  question  was 
put  directly  in  issue  by  a  plea,  and  it  was  in  the  power  of  the 
plaintiff  to  reply  to  such  plea  and  put  the  matter  in  a  course  of 

(6)  Sect.  88.  (d)  2  Glyn  &  Jameson,  245. 

(c)  2  S.  &  S.  265.  (a)  2  Young  &  J.  475. 
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trial,  he  felt  that  he  was  not  at  liberty  to  pronounce  the  provisions     ASmti  by 
of  the  Act  to  have  been  complied  with."  ^ngroe»^ 

After  the  above  case  was  decided  by  the  Lord  Chief  Baron,  the 
same  point  again  came  under  the  consideration  of  the  Court  of 
Chancery,  upon  a  demurrer  to  a  supplemental  bill,  which  had  been 
filed  by  the  assignees  (/).  The  defendant,  in  his  answer  to  an 
original  bill  filed  by  the  assignees,  had  insisted  upon  the  fact  of 
the  original  bill  not  having  .been  filed  with  the  consent  of  the 
creditors,  &c,  as  required  by  the  Act,  whereupon  the  assignees 
filed  a  supplemental  bill,  stating,  that  since  the  filing  of  the 
original  bill,  they  had  obtained  the  necessary  assent,  to  which 
supplemental  bill  the  defendant  demurred,  and  the  V.  C.  of  Eng- 
land allowed  the  demurrer  on  the  authority  of  Ocklestone  v.  Ben- 
son, before  cited.  In  Jones  v.  Yates  (g),  however,  Sir  William 
Alexander,  L.  C.  B.,  overruled  a  demurrer  to  an  original  bill, 
exhibited  by  the  assignees  of  a  bankrupt,  on  the  ground  that  the 
assent  required  had  not  been  obtained,  and  in  doing  so  his  Lord-* 
ship  said,  "  There  is,  certainly,  great  advantage  in  requiring  a 
plaintiff  to  state  his  rights  accurately  on  the  record ;  but  it  seems 
to  me  very  questionable  whether  the  Act  of  Parliament  intended 
that  the  assignees  should  be  stopped  from  instituting  a  suit  without 
the  consent  of  the  creditors,  or  only  intended  to  provide,  as  be- 
tween the  assignees  and  the  creditors,  that  the  assignees  should 
be  responsible  if  they  instituted  any  suit  without  the  consent 
directed  by  the  Act.  In  point  of  fact,  the  assignees  by  the 
assignment  to  them,  get  the  species  of  interest  which  would 
enable  them  to  institute  any  action  or  suit ;  but  then  comes  the 
prohibition  in  the  Act.  Now,  whether  that  mere  prohibition  is  to 
have  the  effect  of  depriving  the  assignees  of  the  right  which  their 
situation  would  otherwise  give  them,  or  has  only  the  effect  of  ren- 
dering them  liable  to  the  creditors  for  the  consequences  of  any 
action  or  suit  instituted  without  their  consent,  is  very  questionable. 
I  promised  to  speak  to  the  other  Judges  about  the  demurrer  :  I 
have  done  so,  and  I  am  now  disposed  to  overrule  the  demurrer, 
but  without  costs*  I  have  spoken  to  both  the  Master  of  the  Rolls  Objection  by 
and  the  Vice-Chancellor,  and  if  those  learned  Judges  continue  of  de«ndant,  for 
the  opinion  now  entertained  by  them,  a  different  rule  will  for  the  sent  of  credi- 
future  prevail  in  the  Court  of  Chancery."  It  is  to  be  observed, ton- 
that  in  a  subsequent  case  before  the  V.  C.  of  England  (h),  his 
Honor  decided,  in  conformity  with  Ocklestone  v.  Benson,  but 
that  in  a  case  which  afterwards  occurred  before  Sir  John  Leach, 

(/)  King  v.  Tullock,  2  Sim  469.  (A)  Smith  v.  Biggs,  5  Sim.  391. 

(g)  3  Y.  &  J.  373. 
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finite  by  M.  R.,  in  which  an  objection  upon  the  above  ground  was  taken  at 
vj^5--^/  tne  bearing,  hia  Honor  said  that  he  had  had  an  opportunity  of 
conversing  with  some  of  the  Judges  at  Common  Law  upon  the 
point,  and  their  impression  was  according  to  the  inclination  of 
opinion  which  he  had  expressed  at  the  hearing,  viz.  that  the  pro- 
vision made  in  the  statute  was  to  be  considered  as  made  for  the 
benefit  of  the  creditors  alone,  and  that  it  was  not  competent  to 
the  defendant  to  take  advantage  of  the  objection  that  the  suit  had 
been  instituted  without  the  consent  of  the  creditors  (•'). 
As  to  suits  by       With  reference  to  this  point  it  is  to  be  observed,  that  the  Insol- 

insofvenu*  vent  Dd*0**  Act>  1  Gea  IV-  c-  119»  contains  a  clause  nearly  to 
without  the  the  same  effect  as  that  in  the  Bankrupt  Act  above  referred  to. 
^ncur^n®e  of  By  the  11th  sect,  it  is  enacted,  "  that  no  suit  at  Law  be  proceeded 
in  further  than  an  arrest  in  mesne  process,  or  suit  in  Equity  be 
commenced  by  any  assignee  or  assignees  of  any  such  prisoner's 
estate  and  effects,  without  the  consent  of  the  major  part  in  value 
pf  the  creditors  of  such  prisoner,  who  shall  meet  together  pursuant 
to  a  notice  to  be  given,  &c.  for  that  purpose,  and  without  the  ap- 
probation of  the  commissioners  of  the  said  Court;"  and  the 
Court  of  Common  Pleas  has  expressed  an  opinion,  that  this  clause 
does  not  make  it  necessary  for  an  assignee  under  the  Act  to  prove 
at  the  trial  of  an  action  brought  by  him  on  account  of  the  insol- 
vent's estate,  that  he  was  authorized  in  the  manner  prescribed  by 
the  above  section.  In  delivering  the  opinion  of  the  Court,  Lord 
Chief  Justice  Best  said,  "  If  an  action  is  brought  without  the 
proper  authority,  this  Court  might  perhaps  stop  it  on  motion,  or 
the  Insolvent  Debtors'  Court  might  order  their  officer  to  suspend 
or  discontinue  it.  I  doubt,  however,  whether  either  Court  should 
interfere  on 'the  application  of  a  defendant;,  he  can  in  no  way 
avail  himself  of  this  provision  in  the  Act,  as  it  was  not  made  for 
his  benefit  I  am  convinced  he  can  make  no  use  of  it  at  the  trial 
of  an  ejectment  brought  against  him  "  (k).  In  a  subsequent  case, 
which  arose  upon  the  construction  of  the  present  Act  for  the  re- 
lief of  insolvent  debtors  (/),  the  Court  of  Common  Pleas  was  of 
opinion,  upon  the  same  grounds,  that  the  16th  section  of  that  Act 
was  only  confirmatory  of  the  assignee's  right  to  sue,  and  that  he 
might  sue  without  the  order  of  the  Court  of  Insolvent  Debtors  re- 
quired by  that  section  (m). 

In  this  place  it  is  right  to  notice  another  section  in  the  Insolvent 
Debtors'  Act,  which  has  been  the  subject  of  much  discussion  in 

(i)  Piercy  v.  Roberts,  1  Mylne  &    Bins;.  203. 
Keen,  8, 11.  (0  7  Geo.  IV.  e.  67. 

(ft)  Doe  dem.  Clark  v.  Spencer,  3        (t»)  Dance  v.  Wyatt,  6  Bing.  486. 
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the  Court    By  the  7  Geo.  IV.  c.  57,  s.  26,  it  is  enacted,  "  that      Suit*  by 
whenever  any  such  assignee  or  assignees  shall  die  or  be  removed,       *^g°^*- 
and  a  new  assignee  or  assignees  shall  be  appointed  in  pursuance  Effect  of  the 
of  the  provisions  of  this  Act,  no  action  at  Law  or  suit  in  Equity  d.eath  of  **" 
shall  be  thereby  abated,  but  the  Court  in  which  any  action  or  suit  pointment  of 
is  depending,  may  upon  the  suggestion  of  such  death  or  removal  new  one> 
and  new  appointment,  allow  the  name  or  names  of  the  surviving 
or  new  assignee  or  assignees  to  be  substituted  in  the  place  of  the  in  case*  of  in- 
former ;  and  such  action  or  suit  shall  be  prosecuted  in  the  name  Bolyency- 
or  names  of  the  said  surviving  or  new  assignee  or  assignees,  in 
the  same  manner  as  if  he  or  they  had  originally  commenced  the 
same  (n)."    Under  this  section  an  application  was  made  to  the 
Vice-Chancellor  for  leave  to  substitute  the  name  of  a  new  provis- 
ional assignee  as  a  defendant,  in  lieu  of  a  provisional  assignee 
who  had  been  originally  made  a  defendant,  but  had  been  removed 
from  his  office,  and  an  order  was  made  to  that  effect  (o) ;  but  upon 
a  similar  application  being  made  to  the  Court  of  Exchequer,  Lord 
Lyndhurst,  C.  B.,  said,  that  the  section  applied  only  to  the  case 
of  the  assignee  being  plaintiff,  and  not  where  he  is  defendant  (p) ; 
and  in  a  subsequent  case  before  Lord  Brougham,  the  opinion  of 
Lord  Lyndhurst  was  confirmed  (q) ;  so  that  the  rule  may  now  be 
taken  to  be  settled,  that  the  section  in  question  applies  only  to 
cases  where  the  assignee  or  assignees  fill  the  character  of  plain- 
tins,  and  that  it  extends  to  the  provisional  assignee  of  the  Court, 
as  well  as  to  assignees  otherwise  appointed  under  the  Act 

As  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  contains  a  section  (r)  De*th  of  li- 
nearly in  the  same  words  with  that  above  quoted  from  the  Insol-  J^f  banj^ 
vent  Debtors'  Act,  it  is  presumed  that  the  same  rule  will  apply  to  ruptcy. 
assignees  of  a  bankrupt.    According  to  the  old  practice  with  re- 
gard to  them,  where  some  died  or  some  were  discharged,  and 
others,  by  order  of  the  Court,  put  in  their  room,  the  new  assignees 
might  have  had  the  benefit  of  the  former  suit  by  filing  a  supple- 
mental bill,  but  now,  by  the  above  Act,  whenever  an  assignee  who 
is  a  plaintiff  in  a  suit  shall  die,  or  a  new  assignee  or  assignees 
shall  be  appointed,  no  action  at  Law  or  suit  in  Equity  will  be 
thereby  abated,  but  the  Court  may,  upon  the  suggestion  of  such 
death,  &c,  allow  the  name  of  the  new  assignee  or  assignees,  to 
be  substituted  in  the  place  of  the  former,  and  the  action  or  suit  to 
be  prosecuted  in  the  name  or  names  of  the  surviving  or  new  as- 

(»)  A  similar  section  occurs  in  the        (p)  Bainbridge  v.  Blair,  ibid.386. 
Bankrupt  Act,  6  Geo.  IV.  c.  16,  §  7.        (a)  Mendham  v.  Robinson,  1  Mylne 

(o)  Gilchrist  v.  Renten,  Tonnge  £.  &  Keen,  217. 
R.  387,  n.  (r)  Sect.  7. 
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Suiti  by  signee  or  assignees,  in  the  same  manner  as  if  he  or  they  had  orig- 
jwiyneei^  ma]jv  commenced  the  same. 
Of  guiu  by  u-  By- sect.  89  of  the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  in  any  com- 
o^Mxtoer  W  m*fl8'on  ag*"1**  one  or  more  of  the  members  of  a  partnership,  the 
only  U  bank-  assignees  may  upon  obtaining  the  order  of  the  Lord  Chancellor, 
"*?*'  prosecute  any  suit  or  action  in  the  name  of  such  assignees  and  of 

the  remaining  partner  or  partners,  against  any  debtor  of  the  part- 
nership, and  may  obtain  such  judgment,  decree  or  order,  as  if  the  ac- 
tion or  suit  had  been  instituted  with  the  consent  of  the  other  parties. 
Former  prac-        I*  was  formerly  necessary  in  all  actions  where  the  assignees, 
tice  aa  to  proof  either  as  plaintiffs  or  defendants,  claimed  property  under  the  bank- 
comnnMion.     ruDt> to  Prove  strictly  the  three  requisites  to  support  the  commis- 
sion ;  viz.  the  trading,  the  act  of  bankruptcy,  and  the  petitioning 
creditor's  debt,  as  well  as  that  the  commission  was  regularly  issued, 
and  the  assignment  duly  executed.    Upon  failure  of  proving  any 
one  of  these  matters,  (the  proof  of  which  adds  considerably  to 
the  costs  of  an  action,  and  is  often  difficult  to  be  established  by 
strict  rules  of  evidence,)  the  assignees  were  nonsuited,  and  thus 
frequently  prevented  from  recovering  a  just  debt  due  to  the  bank- 
rupt's estate.    To  provide  in  some  measure  for  this  evil,  the  49 
Geo.  III.  c.  121,  ss.  10,  11,  enacted,  that  the  commission  and 
proceedings  should  be  evidence  of  the  petitioning  creditor's  debt, 
the  trading  and  act  of  bankruptcy,  unless  the  other  party,  before 
a  particular  period  of  the  suit,  should  give  notice  of  his  intention 
to  dispute  them.    But  this,  it  seems,  did  not  afford  an  effectual 
check  to  the  rotations  defence  so  frequently  set  up  to  actions 
brought  by  assignees,  notwithstanding  the  defendant  was  liable  to 
pay  the  costs  of  forcing  them  to  prove  these  several  matters  on 
the  trial.    The  legislature  therefore  thought  it  expedient  to  enact, 
that  in  certain  cases  no  such  proof  should  be  required  from  the 
assignees ;  and  in  others,  that  the  depositions  of  these  matters 
before  the  commissioners  should  be  conclusive  evidence,  confining 
in  reality  the  former  general  obligation,  of  proof  under  the  old 
system,  to  what  may  now  be  considered  as  excepted  cases  under 
Enactment  m  the  new-     Thus,  by  section  90  of  the  6  Geo.  IV.  c.  16,  it  is 
to  notice  of  in-  declared,  that  in  any  action  by  or  against  an  assignee,  or  any 
pute  the  com-  commissioner  or  person  acting  under  the  warrant  of  the  commis- 
miraion,  &c.    sioners,  for  anything  done  as  such  commissioner  or  under  such 
pactions  at     Wi|rt>tj  BO  ^ ^f  gnaU  ^  reqUire<i  ftt  the  trial,  of  the  petitioning 
creditor's  debt,  the  trading  or  act  of  bankruptcy,  unless  the  other 
party  in  such  action  shall  (if  defendant,  at  or  before  pleading,  and 
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if  plaintiff,  before  the  tone  joined,)  give  notice  in  writing  to      Bnfaby 
each  assignee,  commissioner  or  other  person,  that  he  intends  to   _J^f^^ 
dispute  some,  and  which  of  such  matters.    And  the  party  giv- 
ing notice  renders  himself  liable  to  the  costs  occasioned  by  it, 
if  the  disputed  matter  is  proved  by  the  other  party  upon  the 
trial.    By  section  91,  also,  a  similar  provision  is  made  as  to  suits  In  raits  in 
in  Equity,  by  or  against  the  assignees,  unless  the  party  in  the  suit  ^^y- 
shall,  within  ten  days  after  rejoinder,  give  notice  in  writing  to  the 
assignees  of  his  intention  to  dispute ;  in  which  case,  if  the  assign- 
ees shall  prove  the  matter  so  disputed,  the  costs  occasioned  by 
the  notice  are,  in  the  discretion  of  the  Court,  to  be  paid  by  the 
party  giving  it    These  two  clauses,  it  will  be  perceived,  are  not 
(like  those  in  the  former  statute)  (s)  confined  to  actions  and  suits 
by  or  against  the  assignees,  but  extend  to  those  against  the  com- 
missioners or  any  person  acting  under  them.    There  is  also  a  Difference  be- 
material  difference  in  the  enactments;  the  former  statute  provide  tween  former 
ing  that  in  case  of  no  notice  being  given,  "  the  commission,  and  enactment, 
the  proceedings  of  the  commissioners  under  the  sdme,'  shall  be 
evidence  to  be  received11  of  the  petitioning  creditor's  debt,  the 
trading  and  act  of  bankruptcy,  while  the  present  statute  declares, 
that  "  no  proof  shall  be  required  at  the  trial "  of  those  matters  (*). 

It  is  to  be  observed,  moreover,  that  where  the  assignees  sue  for  When  depori- 
a  debt  or  demand  for  which  the  bankrupt  might  himself  have  ^cl^i  ° 
sued,  the  5  &>  6  Vict.  c.  132,  takes  away  from  the  defendant  all  idence. 
power  whatever  of  contesting  those  proceedings  after  a  certain 
period  allowed  the  bankrupt  to  dispute  the  validity  of  the  commis- 
sion, for  by  section  24  it  is  enacted,  that  if  the  bankrupt  shall  not 
(if  he  were  within  the  United  Kingdom  at  the  date  of  the  adju- 
dication) within  twenty-one  days  after  the  advertisement  of  the 
bankruptcy  in  the  London  Gazette;  or  (if  he  were  at  any 
other  part  of  Europe  at  the  date  of  the  adjudication)  within 
three  months  after  such  advertisement;  or  (if  he  were  elsewhere 
at  the  date  of  the  adjudication)  within  twelve  months  after  such 
advertisement,  have  commenced  an  action,  suit  or  other  pro- 
ceeding to  dispute  or  annul  the  fiat,  and  shall  not  have  prose- 
cuted the  same  with  due  diligence  and  with  effect,  the  Gazette 
containing  such  advertisement  shall  be  conclusive  evidence  in  all 
cases' as  against  such  bankrupt,  and  in  all  actions  at  Law  or  Buits 
in  Equity  brought  by  the  assignees  for  any  debt  or  demand  for 
which  such  bankrupt  might  have  sustained  any  action  or  suit  had 
he  not  been  adjudged  bankrupt,  that  such  person  so  adjudged 

(•)  49  Geo.  III.  e.  131,  §  10, 11.        (t)  1  Deacon's  Bankrupt  Law,  757. 
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Suits  by      bankrupt  became  a  bankrupt,  before  the  date  and  suing  forth  of 
^^^^J,    such  fiat,  and  that  such  fiat  was  sued  forth  on  the  day  on  which 
the  same  is  stated  in  the  Gazette  to  bear  date,  saving  all  rights 
accrued  previous  to  the  commencement  of  the  Act 

It  is  to  be  noticed,  that  this  section  of  the  Act  extends  only  to 
those  cases  in  which  an  action  or  suit  is  brought  by  the  assignees 
for  any  debt  or  demand  for  which  the  bankrupt  himself  might 
have  sustained  a  suit ;  in  those  cases,,  therefore,  in  which  the 
bankrupt  himself,  supposing  he  had  not  become  one,  would  have 
had  no  right  to  maintain  a  suit,  as  in  the  case  of  a  suit  brought 
by  the  assignees  to  recover  back  the  payment  of  a  debt  made  by 
the  bankrupt  to  his  creditor,  after  his  knowledge  of  an  act  of 
bankruptcy,  or  after  the  issuing  of  the  commission  or  fiat :  the 
Act  does  not  deprive  the  defendant  of  the  right  to  dispute  the 
petitioning  creditor's  debt,  the  trading  and  act  of  bankruptcy  at 
any  time,  upon  giving  the  requisite  notice  of  his  intention  to  do 
so  (w). 

It  is  also  to  be  observed,  that  the  term  conclusive  evidence,  as 
applied  in  the  Act  to  the  depositions  taken  before  the  commis- 
sioners, must  be  understood  as  only  applying  to  the  facts  contained 
in  the  depositions,  and  not  to  the  conclusion  of  law  drawn  by  the 
witnesses  or  the  commissioners  from  them  (x) ;  for  though  no  evi- 
dence can  be  produced  to  contradict  the  facts  deposed  to,  yet  if 
the  depositions  on  the  face  of  them  are  not  legal  proof  of  the 
petitioning  creditor's  debt,  and  of  the  trading  and  act  of  bank- 
ruptcy,  they  cannot  be  received  in  evidence,  notwithstanding  they 
have  been  considered  as  proved  by  the  commissioners.  Thus, 
though  the  deposition  of  the  witness  to  prove  the  act  of  bank- 
ruptcy will  be  conclusive  evidence  of  the  time  when  the  bankrupt 
did  a  certain  act,  and  of  the  fact  itself,  it  will  not  be  evidence  of 
its  amounting  to  an  act  of  bankruptcy.  So  the  deposition  of  the 
petitioning  creditor  will  be  evidence  of  a  certain  sum  due  to  him, 
and  also  of  the  character  in  which  he  claimed  it,  whether  as 
executor  or  assignee ;  nor  will  it  be  necessary  in  either  of  these 
cases  to  produce  the  probate  or  the  assignment  (y) ;  but  whether 
the  sum  due  was  a  debt  to  support  a  commission,  that  is  an  infer- 
ence of  law  which  the  Court  upon  the  trial  will  not  be  estopped 
from  determining  by  the  adjudication  of  the  commissioners.  So, 
if  a  deposition  state  that  the  deponent  witnessed  the  execution  of 
a  deed  by  the  bankrupt,  by  which  he  assigned  his  property  to 

(u)  1  Deacon,  777 ;  with  respect  to  (y)  Skaife  v.  Howard.  2  B.  <fc  C. 
6  Geo.  IV.  c.  16,  §  92.  66o! 

(as)  1  Deacon,  777. 
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A.  B.     Though  this  is  evidence  of  such  a  deed  as  stated  in  the  Suits  hy   Aa- 
depoeition  (z),  yet  it  is  not  evidence  that  the  deed  itself  was  an     Jjjjf1*^^ 
act  of  bankruptcy. 

The  whole  effect,  indeed,  of  the  provision  of  the  statute  is  only 
to  make  the  depositions  evidence,  not  to  declare  the  fact  of  the 
bankruptcy  to  have  been  proved,  for  this  must  be  as  strictly  made 
out  by  the  depositions,  as  it  would  be  required  to  be  done  by  wit- 
nesses (a). 

And  it  is  to  be  remarked,  that  where  the  defendants  to  a  suit  Infant  defen- 
brought  by  the  assignees  of  a  bankrupt,  or   any  of  them,  are   J^  th<f  vali- 
infants,  they  will  be  entitled  to  dispute  the  validity  of  the  bank-  dity  of  the 
ruptcy,  without  giving  the  notice  required  by  the  Act.     This  was  JJJShSutnoticc 
decided  by  Sir  J.  Leach,  V.  C,  in  the  case  of  Bell  v.  Tinney  (a), 
in  which  a  bill  was  filed  by  the  assignees  of  a  bankrupt  to  set 
aside  a  settlement  which  had  been  made  by  the  bankrupt  upon  his 
wife  and  children.    There  was  no  other  evidence  of  the  bank- 
ruptcy but  the  commission,  which  the  counsel  for  the  plaintiff 
insisted  was  sufficient  under  the  9  Geo.  HI.  c.  121,  s.  11,  but  the 
Vice-Chancellor  held,  that  as  there  were  infant  defendants  he 
would  not  bind  them,  by  the  want  of  the  notice  required  by  the 
Act ;  and  directed  an  inquiry  before  the  Master,  whether  a  com- 
mission had  been  duly  issued  against  the  bankrupt. 


and 


z)  Kay  v.  Stead,  2  Star.  200.  ton  v.  Robinson,  ibid.  456 ;  Cooper  v. 

a)  Rawson  v.  Haigh,  1  Car.  80 ;    Machin,  1  Bing.  426 ;  Marsh  v.  Mea- 

L       ■■•     c.j.,5] -  -    ~* 


1  per  Abbott,  C.  J.,  2  B.  &  C.  560 ;    ger,  1  Star. 
Clarke  v.  Askew,  1  Star.  458 ;  Law-        (a)  4  Mad.  372 
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CHAPTER  III. 
PART  II. 

OF  PERSONS  WHO  ARE  DISQUALIFIED  FROM  SUING  ALONE. 


Section   I. — Of  Infants. 

We  com*  now  to  tine  consideration  of  those  disqualifications 
which  only  incapacitate  a  person  from  maintaining  a  suit  alone, 
but  do  not  prevent  his  suing  in  Equity,  provided  his  suit  be  sup- 
ported by  another  person.  Such  disqualifications  arise  from 
infancy,  idiocy,  lunacy  or  imbecility,  of  mind,  and  marriage. 
With  respect  to  infants,  idiots,  lunatics,  and  persons  of  weak 
minds,  the  law  considers  that  by  reason  of  the  immaturity  or  im- 
becility of  their  intellects,  they  are  incapable  of  asserting  or 
protecting  their  own  rights,  or  of  forming  a  judgment  as  to  the 
necessity  of  applying  for  protection  or  redress  to  the  tribunals  of 
the  country ;  it  therefore  requires  that  whenever  it  is  necessary 
that  application  should  be  made  on  their  behalf  to  a  Court  of 
justice,  such  application  should  be  supported  by  some  person  who 
may  be  responsible  to  the  Court,  that  the  suit  has  not  been  wan- 
tonly or  improperly  instituted.  With  respect  to  married  women, 
their  incapacity  does  not  arise  from  want  of  reason  (a),  but  from 
the  circumstance  that  by  the  law  of  this  country  the  property  of 
all  women  in  a  state  of  coverture  vests  in  the  husband,  the  conse- 
quence of  which  rule  is,  that  no  suit  can  be  maintained  by  the 
wife  without  her  husband  being  joined  as  a  co-plaintiff  with  her. 

In  those  cases,  however,  in  which,  by  the  peculiar  doctrines  of 
a  Court  of  Equity,  she  is  considered  entitled  to  property  separate 
and  distinct  from  her  husband,  if  it  should  so  occur  that  her  in- 
terests are  in  opposition  to  those  of  her  husband,  Courts  of  Equity 
will  permit  her  to  sue  in  her  own  name,  but  then  some  person 
must  be  joined  with  her  in  the  suit,  who  may  be  responsible  for 
the  costs  of  the  proceedings,  in  case  it  should  appear  that  the  suit 
has  been  improperly  instituted  or  conducted. 

In  the  present  Section,  the  attention  of  the  reader  will  be 

(a)  Co.  Litt.  346a«feb. 
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directed  to  the  peculiarities  in  the  practice  of  the  Court,  arising  °f  Infancy. 
from  the  circumstance  of  the  party,  or  one  of  the  parties  suing,  K-^~s^m**y 
being  an  infant.  * 

The  laws  and  customs  of  every  country  have  fixed  upon  par- 
ticular periods  at  which  persons  are  presumed  to  be  capable  of 
acting  with  reason  and  discretion.  According  to  the  law  of  this 
country,  a  person  is  styled  an  infant  until  he  attains  the  age  of 
twenty-one  years,  which  is  termed  his  full  age  (b)  (1). 

An  infant  attains  his  full  age  on  the  completion  of  the  day  I*  terminates 
which  precedes  the  twenty-first  anniversary  of  his  birth;  but,  as  xhe^llt  anni™ 
the  law  will  make  no  fraction  of  a  day,  he  may  do  any  act  which  versary  of  hi* 
he  is  entitled  to  do  at  full  age,  during  any  part  of  such  day. 
Thus  it  has  been  adjudged,  that  if  one  is  born  on  the  1st  of  Feb- 
ruary, at  eleven  at  night,  and  on  the  last  day  of  January,  in  the 
twenty-first  year  of  his  age,  at  one  of  the  clock  in  the  morning, 
he  makes  his  will  of  lands  and  dies,  it  is  a  good  will,  for  he  was 
then  of  full  age  (c)  (2). 

Although  for  many  purposes  an  infant  is  under  certain  legal  Infants  may 
incapacities  and  disabilities,  there  is  no  doubt  that  a  suit  may  be  BU8tain  8uito- 
sustained  in  any  Court,  either  of  Law  or  of  Equity,  for  the  asser- 
tion of  his  rights  or  for  the  security  of  his  property,  and  for  this 
purpose  a  child  has  been  considered  to  have  commenced  his  exist- 
ence as  soon   as  it  is  conceived  in  the  womb.    Under  such  Infants  en  ven- 

circumstances  it  is  termed  in  Law  an  infant  in  ventre  sa  mere,  and  !l! 'a  ™*T!' 

»  may  sue  to  re- 

a  suit  may  be  sustained  on  its  behalf,  and  the  Court  will,  upon  strain  waste, 
application  in  such  suit,  grant  an  injunction  to  restrain  waste  from 
being  committed  on  his  property  (d )  (3). 

In  Robinson  v.  Litton  (e),  Lord  Hardwicke  seems  to  have  con- 
sidered that  the  point  that  a  Court  of  Equity  would  grant  an 
injunction  to  stay  waste  at  the  suit  of  an  infant  en  ventre  sa  mere, 
though  it  had  often  been  said  arguendo,  had  never  been  decided  ; 


J 


(b)  Jacob's  Law  Diet.  tit.  Infant.  (e)  Robinson  v.  Litton,  3  Atk.  209 ; 

e)  Anon.  Salk.  44,  Sir  R.  How-  see  also  Wallis  t>.  Hodson,  2  Atk. 

's  case,  ibid.  625.  117. 
Musgrave  ».  Parry,  2  Vera. 


(1)  The  age  of  majority  of  females  is  fixed  by  the  constitution  of  Vermont 
at  eighteen  years.  Young  v.  Davis,  Brayt.  124 ;  Sparhawk  v.  Buel,  9  Ver- 
mont, 41. 

(2)  1  Jarman  on  Wills,  (1st  Am.  ed.)  37;  Herbert  v.  Torball,  1  Sid.  142; 
S.  C.  Ravm.  84.  • 

As  to  fractions  of  a  day,  and  when  they  will  or  will  not  be  regarded  in  the 
law,  see  D'Obree,  Ex  parte,  8  Sumner's  Vesey,  83,  note  (a);  Lester  v. 
Garland,  15  ib.  248,  note  (<*). 

(3)  Story  Eq.  PI.  §  59,  note. 
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Suite  on  behalf  but  it  seems  that,  though  Lord  Hardwicke  was  not  aware  of  the 
J^J^L*,  circumstance,  such  an  injunction  was  actually  granted  by  Lord 

Keeper  Bridgman  (/). 
Infants  cannot      But  although  an  infant  may  maintain  a  suit  for  the  assertion  of 

^rforma^cSof  his  riSht8'  he  Can  d°  nothing  which  can  bind  himBelf  to  &*  P"" 
contract.  formance  of  any  act ;  and  therefore,  where  from  the  nature  of  the 

demand  made  by  the  infant  it  would  follow  that,  if  the  relief 
sought  were  granted,  the  rules  of  mutuality  would  require  some- 
thing to  be  done  on  his  part,  such  a  suit  cannot  be  maintained. 
Thus  it  has  been  held,  that  an  infant  cannot  sustain  a  suit  for 
the  specific  performance  of  a  contract,  because  in  such  cases  it  is 
a  general  principle  of  Courts  of  Equity  to  interpose  only  where 
the  remedy  is  mutual,  and  if  a  decree  were  to  be  made  for  a 
specific  performance,  as  prayed  on  the  part  of  the  infant,  there 
would  be  no  power  in  the  Court  to  compel  him  to  perform  it  on 
his  part,  either  by  paying  the  money  or  executing  a  convey- 
ance (g). 
Infants  must        Although  an  infant,  as  we  have  seen,  in  general  is  capable  of 

sue  by  their      maintaining  a  suit,  yet  on  account  of  his  supposed  want  of  discre- 
next  friend.  ........  ,  .    ...        t«        ,        .      «.        v- ..  .. 

tion,  and  his  inability  to  bind  himself  and  make  himself  liable  to 

the  costs,  he  is  incapable  of  doing  so  without  the  assistance  of 

some  other  person  who  may  be  responsible  to  the  Court  for  the 

Bill  filed  with-  propriety  of  the  suit  in  its  institution  and  progress  (1).     Such  per- 

out  a  next        SOn  is  called  the  next  friend  of  the  infant,  and  if  a  bill  is  filed  on 

mined  with      behalf  of  an  infant  without  a  next  friend,  the  defendant  may  move 

costs  to  be  paid  to  have  it  dismissed  with  costs,  to  be  paid  by  the  solicitor  (2).     In 

fcy  the  solici-     ^  cage^  noweveFj  where  a  bill  was  filed  by  the  plaintiff  as  an  adult, 

(/)  Lutterel's   case,   cited   Prec.        (jg)  Flight  v.  Bolland,  4  Ru*s.  298. 


m  Story  Eq.  PL  §  57 ;  Hoyt  v.  Hilton,  2  Edw.  202.  Where  a  complain- 
ant files  a  bill  as  an  infant,  infancy  is  a  material  allegation,  and  must  be 
proved  or  admitted  by  the  answer.  Boyd  v.  Boyd,  6  Gill  &  John.  25.  See 
Shirley  v.  Hagar,  3  Blackf.  228,  and  note ;  Hanly  v.  Levin,  5  Ham.  227. 

(2)  So  at  law  an  infant  must  sue  by  his  next  friend.  M'Giffin  v.  Stout, 
Coze,  92 ;  Mc Daniel  v.  Nicholson,  2  Rep.  Con.  Ct.  344 ;  Bouche  v.  Ryan,  3 
Blackf.  472 ;  Judson  t>.  Blanchard,  3  Conn,  579. 

In  New  York,  a  prockein  amy  must  be  appointed  for  an  infant  plaintiff  be- 
fore process  is  sued  out.  Wilder  t>.  Ember,  12  Wendell,  191 ;  2  Rev.  Stat 
446,  §  2.  See  Matter  of  Frits,  2  Paige,  374 ;  Fitch  v.  Fitch,  18  Wendell,  513. 
In  Massachusetts,  the  next  friend  will  be  admitted  by  the  Court  without  any 
other  record  than  the  recital  in  the  Court.  Miles  v.  Boyden,  3  Pick.  213. 
See  Rev.  Stat.  Mass.  ch.  79,  §  8.  See  also  Treve^  v.  Creath,  Breese,  12; 
Judson  v.  Blanchard,  3  Conn.  579. 

In  Bouche  v.  Ryan,  3  Blackf.  472,  it  was  held  that  an  infant  plaintiff  is  not 
liable  for  costs.  See  ib.  note.  But  in  Smith  v.  Floyd,  1  Pick.  275,  it  was 
held,  that  an  infant  plaintiff  who  sues  by  his  next  friend  is  liable  for  costs,  to 
the  defendant  who  prevails  in  the  suit. 
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and  it  was  afterwards  discovered  that  he  was  an  infant  at  the  time  8uita  on  behalf 
of  filing  the  "bill,  and  still  continued  so ;  whereupon  the  defendant  y^^^^y 
moved  that  the  bill  might  be  dismissed,  with  costs  to  be  paid  by  But  in  some 
the  plaintiff's  solicitor,  the  Vice-Chancellor  made  an  order  that  ^^riven 
the  plaintiff  should  be  at  liberty  to  amend  his  bill  by  inserting  a  to  amend. 
next  friend  (A). 

When  an  infant  claims  a  right  or  suffers  an  injury  on  account 
of  which  it  is  necessary  to  resort  to  the  extraordinary  jurisdiction 
of  the  Court  of  Chancery,  his  nearest  relation  is  supposed  to  be 
the  person  who  will  take  him  under  his  protection,  and  institute 
a  suit  to  assert  his  rights  or  to  vindicate  his  wrongs;  and  it  is  for 
this  reason  that  the  person  who  institutes  a  suit  on  behalf  of  an 
infant  is  termed  his  next  friend.  But  as  it  frequently  happens  Who  may  be 
that  the  nearest  relation  of  the  infant  himself  withholds  the  right,  ^rocheinamy' 
or  does  the  injury,  or  at  least  neglects  to  give  that  protection  to 
the  infant  which  his  consanguinity  or  affinity  calls  upon  him  to 
give,  the  Court,  in  favor  of  infants,  will  permit  any  person  to 
institute  suits  on  their  behalf  (t),  and  whoever  thus  acts  the  part 
which  the  nearest  relation  ought  to  take,  is  also  styled  the  next 
friend  of  the  infant,  and  is  named  as  such  in  the  bill  (£).  And  Guardian. 
it  is  to  be  observed,  that  although  an  infant  has  a  guardian  assign- 
ed hint  by  the  Court,  or  appointed  by  will,  yet  where  he  is  plain- 
tiff, the  course  is  not  to  call  the  guardian  by  that  name,  but  to 
call  him  the  next  friend,  &c  (1).  But  where  the  infant  is  defen- 
dant the  guardian  is  so  called  (2),  and  if  the  guardian  be  so  called 
where  the  infant  is  plaintiff,  it  is  no  cause  of  demurrer  (/). 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant  (3),  it 

(a)  Ibid.  (*)  Lord  Red.  20. 

(t)  Andrewa  v.  Cradock,  Prec.  in        (ft  Toth.  9;  Prac.  Reg.  944. 
Cha.  376 ;  Anon.  1  Atkyna,  570. 

(1)  An  infant  may  sue  by  his  next  friend  notwithstanding  he  have  a  guar- 
dian, if  the  guardian  do  not  dissent.  Thomas  v.  Dike,  II  Vermont,  273. 
See  Trask  v.  Stone,  7  Mass.  241.  The  general  guardian  of  infants  cannot 
file  a  bill  in  his  own  name  to  obtain  possession  of  the  property  of  his  wards. 
But  he  must  file  it  in  the  name  of  the  infanta  as  their  next  friend.  Bradley  v. 
Amidon,  10  Paige,  235. 

r2)  It  is  commonly  said,  that  in  Equity  an  infant  must  defend  himself,  as 
at  law,  by  his  guardian ;  but  that  he  cannot  sue  by  his  guardian,  but  only  by 
his  next  friend.  By  his  guardian  is  here  to  be  understood  his  guardian  ad 
litem,  admitted  by  the  Court  for  this  purpose.  Story  Eq.  PI.  §  58,  note  (3). 
The  Court  never  appoint  a  guardian  to  prosecute  for,  but  only  to  defend,  an 
infant  party.    Priest  ».  Hamilton,  2  Tyler,  44. 

(3)  In  New  York  the  next  friend  may  be  appointed  by  the  Chancellor,  a 
Vice  Chancellor,  or  a  Master.    2  Rev.  Stat.  446,  §  3.  < 

The  appointment  is  made  upon  the  petition  of  the  infant,  and  the  written 
consent  of  the  person  proposed  to  be  appointed,  duly  acknowledged  before, 
or  proved  to  the  person,  making  the  appointment.    2  Rev.  Stat.  446,  §  4. 

8* 
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Suits  on  behalf 
of  Infanta. 

Reference  to 
inquire  wheth- 
er a  suit  is  for 
the  benefit  of 
infant. 


Where  there 
are  two  or 
more  suits. 


frequently  occurs  that  two  or  more  suits  are  instituted  in  his  name, 
by  different  persons,  each  acting  as  his  next  friend ;  in  such  cases 
the  Court  will  direct  an  inquiry  to  be  made  by  one  of  the  Masters, 
as  to  which  suit  is  most  for  his  benefit ;  and  when  that  point  is 
ascertained,  will  stay  the  proceedings  in  the  other  suit  (m)  (1) ;  and 
it  1s  a  motion  of  course  that  such  a  reference  should  be  made  (n). 
If  upon  the  reference,  the  Master  finds  that  the  second  suit  is  the 
most  proper  to  be  prosecuted,  and  the  consequence  is  that  there  is 
one  bill  filed,  which  will  be  beneficial  to  the  infants  to  prosecute, 
and  a  subsequent  bill  filed  which  will  be  more  beneficial  to  be  pro- 
secuted, the  ordinary  practice  of  the  Court  is  to  stop  the  first  suit, 
and  to  give  costs  to  the  next  friend,  although  the  first  suit  is  not  so 
beneficial  to  the  infants  as  the  second  (o).  In  Campbell  v.  Camp- 
bell (p),  Lord  Cottenham  said,  "That  if  a  person  takes  upon 
himself  to  file  a  second  bill,  it  is  incumbent  upon  him  to  show 
some  defect  in  the  first  suit,  or  a  decided  preference  in  the  second, 
and  that  if  the  merits  of  the  two  suits  are  only  equal,  the  priority 
must  prevail."  Moreover,  as  a  check  to  the  general  license  to 
institute  suits  on  behalf  of  infants,  the  Court  will,  if  it  is  repre- 
sented that  a  cause  preferred  in  the  name  of  an  infant  is  not  for 
his  benefit,  order  a  reference  to  the  Master  to  inquire  concerning 
the  propriety  of  the  suit.  And  if  upon  such  inquiry  it  is  reported 
that  the  suit  is  not  for  the  benefit  of  the  infant,  either  the  pro- 
ceedings will  be  stayed  (q),  or  else,  if  there  is  no  excuse  for  the 
fact  of  the  suit  having  been  instituted,  the  bill  will  be  dismissed 
with  costs,  to  be  paid  by  the  next  friend  (r) ;  and  in  the  case  of 
Sale  v.  Sale  (s),  where  it  appeared  clearly  upon  affidavits  that  the 
suit  was  commenced  by  the  next  friend,  to  promote  his  own 
views,  and  not  for  the  benefit  of  the  infant,  Lord  Langdale,  M.  R., 
summarily,  and  without  a  reference  to  the  Master,  made  such  an 
order. 

(m)  Lord  Red.  21. 

(it)  Per  Lord  Eldon,  7  Dec.  1816, 
MSS.,  and  where  one  of  the  suits  is 
attached  to  the  Lord  Chancellor,  and 
the  other  to  the  Master  of  the  Rolls, 
the  motion  may  be  made  before  the 
Master  of  the  Rolls.  Starten  v.  Bar- 
tholomew, 5  Beav.  372. 


(0)  6  Beav.  145. 
(p)  2  M.  &  C.  30. 


(q)  Lord  Red.  21 ;  see  also  Da  Cos- 
ta v.  Da  Costa,  3  P.  W.  140;  and 
Richardson  v.  Miller,  1  Sim.  133. 

(r)  1  Beav.  383. 

(s)  1  Beav.  386. 


A  variance  from  this  mode  prescribed  by  the  Statute  may  be  allowed  in 
certain  cases,  as  where  the  infant  is  too  young  to  sign  a  petition,  or  is  in 
ventre  sa  mere.  Matter  of  Frits,  2  Paige,  376.  The  next  friend  may  be  re- 
quired to  give  a  bond  for  the  security  of  the  infant  in  the  matter  of  the  suit, 
when  it  is  to  recover  any  debt  or  damages.  2  Rev.  Stat.  446,  §  5.  This  se- 
curity may,  however,  be  dispensed  with,  in  a  proper  case,  in  the  discretion 
of  the  Court  or  officer.    Matter  of  Frits,  2  Paige,  374. 

(1)  Story  Eq.  PI.  §  60. 
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And  in  a  case  before  Lord  Brougham,  where  an  application  was  Suits  on  behalf 
made,  on  behalf  of  the  defendants,  that  the  next  friend  of  the  infant 
plaintiff  might  be  restrained  from  farther  proceeding  with  the 
suit,  and  for  a  reference  to  the  Master  to  appoint  a  new  next 
friend  to  conduct  it  in  his  stead  ;  which  application  was  supported 
by  strong  affidavits,  to  show  that  the  suit  had  in  fact  been  insti- 
tuted from  improper  motives,  for  the  purpose  of  benefiting  the 
solicitor,  at  whose  request  the  person  named  as  next  friend,  (who 
was  a  stranger  to  the  family,  and  had  lately  held  the  situation  of 
farm  servant  or  bailiff  at  monthly  wages,)  had  consented  to  act  as 
such,  his  Lordship  directed  the  Master  to  inquire  not  only  whether 
the  suit  was  for  the  benefit  of  the  defendant,  but  whether  the  next 
friend  was  a  fit  and  proper  person  to  be  continued  in  that  charac- 
ter. The  Master  was  also  directed  to  inquire  who  would  be  the 
proper  person  to  conduct  the  suit,  in  case  the  next  friend  was  re- 
moved, and  to  report  special  circumstances  (t). 

The  result  of  the  cases  seems  to  be  that  according  to  the  lan- 
guage of  Lord  Langdale,  M.  R.,  in  Starten  v.  Bartholomew  («), 
the  Court  exercises  a  very  careful  discretion  on  the  one  hand,  in 
order  to  facilitate  the  proper  exercise  of  the  right  which  is  given 
to  all  persons  to  file  a  bill  on  behalf  of  infants,  and  on  the  other  to 
prevent  any  abuse  of  that  right  and  any  wanton  expense  to  the 
prejudice  of  infants. 

No  reference,  however,  as  to  the  propriety  of  the  suit,  will  be  Reference  not 
ordered  at  the  instigation  of  the  next  friend  himself,  because  the  ^J*11^  °«S^El 
Court  considers,  that  in  commencing  a  suit,  the  next  friend  un-prockein  amy; 
dertakes  on  his  own  part  that  the  suit,  he  has  so  commenced,  is 
for  the  benefit  of  the  infant  (z). 

This  rule,  nevertheless,  applies  only  to  cases  where  an  applica-  unless  made  in 
tion  is  made  for  such  a  reference  in  the  cause  itself;  if  there  is  ano  r 
another  cause  pending  by  which  the  infant's  property  is  subject  to 
the  control  and  disposition  of  the  Court,  such  a  reference  is  not 
only  permitted,  but  is  highly  proper,  when  fairly  and  bona  fide 
made,  and  may  have  the  effect  of  entitling  the  next  friend  to  re- 
payment of  his  costs  out  of  the  infant's  estate,  even  though  the 
suit  should  turn  out  unfortunate,  and  the  bill  be  dismissed  with 
costs  (y). 

It  is  to  be  observed  that  reports  made  upon  references  of  this  Master's  re- 
description  cannot  be  excepted  to ;  thus  in  a  case  where  it  had  port,  upon 

been  referred  to  a  Master  to  see  whether  a  suit  instituted  on  be-  "!l!c!!refer' * 

ence,  cannot 

be  excepted  to; 

(I)  Nalder  v.  Hawkins,  2  M.  <fc  K.        (z)  Jones  v.  Powell,  2  Mer.  141. 

243.  (y)  Vide  Taner  v.  I  vie,  2  Yes.  466. 

(«)  6  Beav.  144. 


,.      -K*«*  from  suing  alone: 
arsons  ^aJ^f 

v^KJf  half  of infantS    y    ^-1  circumstances,  &c.,  an  ittobe  a»" 

•ff  5SS     M.U  to  8Ute  "^  IcoUances,  and  certtned  the*  ^ 

^!V  !£rt  stated  several «*■*■»       ^  the  report    «*  on  tfee 


half  ol  'n,~,  "'     -ial  circumstan^,  -    • d  ^  8uitto  oe  -~ 
Master  to  state  spec»*       Ranees,  and  certme  fcl^ 

£*  8tated  ^^Tconnrm  *?*££***  on  d~ 
^9ary5  "Sfor^ext  friend  entered  ^oob^^  ^^ 
*»'  the  co«^  fo*  ^  it  w« *  ^  tion8  to  there- 

evidence  before >tr»e  Bubject  foI  e»P        declared    •* 

Uus  would  not  be  a  more  P    pe^  ^  •«■**.  rf  tblB 

Court).  but  to  object  to  for  ^         fc,» -Jf        ^  ^ 

*  TlStilS--  by  the  soH-toj  «£*. 
^  sat  bad  been  u»  chancellor  was  notice 

.direct  application  agamatth 


.direct  application -«~»"  ^  H 

^infant  is  made  a  ^f^^^ 
apPUs  that  it  will  be  more  ^r  hu  ben^  ^  ^     *    ^  to 

£^  **"tT  U^SiSV^  1-  •-  r;  W«  suthS-nstances^ 
^  „h*c«~   *s*1*£"_he^  »  infant  heir  had,  under  sucn  to  ^ 

-T^-e.  ^^Itiff,  Lord  Redesdale  ordered  *e  Ae  ^ 

~^       ?^  Cy  for  the  plaintiffs  to  ^'7™     to>ove  the 
°^  "  ^it  instead  of  plaintiff,  and ^hereu^      P^ 
t?;«^^w  against  him  as  a  defendanU^  Th^  d 
CS^-*  for  this  pracuce ^  ^         d  a  day  given  bm 

«~  *•      ™»cV  KW  w  one  of  toU  age  le).  ^ 

^%  I  >Y,tt.  IV.  o.  47,  S  tt,  the    concen.u.g  —  H— '  — 
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Although  however  an  infant  is  in  general  hound  by  a  decree  in  Suito  on  behalf 
a  cause  in  which  he  himself  is  plaintiff,  yet  there  is  no  instance  of  v^^^-^, 
the  Court  binding  the  inheritance  of  an  infant  by  any  discretionary  Where  any 
act ;  from  this  principle  it  follows,  that  where  an  infant  heir  is  ^StuTorSiSd 
plaintiff,  it  is  not  the  practice  to  establish  the  will,  or  to  declare  it  to  be  done  by 
well  proved,  although  it  seems  that  if  there  be  no  question  raised  {^"i^liw. 
concerning  its  validity,  the  Court  may  in  some  respects  act  upon  itance. 
it  (A). 

According  to  this  doctrine,  in  Lord  Brook  v.  Lord  Hertford,  Practice  in  ca- 
above  referred  to,  which  was  the  case  of  a  bill  filed  by  an  infant  JfJ^0*  P***" 
plaintiff  for  a  partition  against  a  co-tenant  in  common,  although 
the  Court  decreed  a  partition,  it  would  not  direct  any  conveyance 
to  be  made  until  the  infant  plaintiff  attained  twenty-one  (t) ;  and 
so  in  Taylor  v.  Philips  (&),  where  it  had  been  referred  to  the 
Master  to  see  whether  certain  proposals  which  had  been  made  as 
to  the  surrender  of  a  copyhold  estate  by  the  infant  plaintiff  were 
reasonable,  and  for  the  infant's  benefit ;  and  the  Master  reported 
that  they  were  so,  the  Court,  nevertheless,  would  not  make  the  or- 
der for  the  surrender  without  inserting  the  words  "  without  preju- 
dice to  the  plaintiff,  the  infant,  after  he  shall  attain  the  age  of 
twenty-one  years  "  (/). 

In  general,  however,  where  decrees  are  made  in  suits  by  infant  Of  giving  an 
plaintiffs,  it  is  not  usual  to  give  the  infant  a  day  to  show  cause ;  v^ifo^** 
and  in  Gregory  v.  Molesworth  (»),  Lord  Hardwicke  observed,  cause, 
that  he  knew  but  of  one  case  that  was  an  exception,  viz.  that  of 
Lady  Effingham  v.  Sir  John  Napier  (n),  where  upon  an  appeal 
from  Lord  Macclesfield's  decree  with  regard  to  real  estate,  the 
House  of  Lords  gave  Sir  John  Napier  leave  to  show  cause,  when 
he  came  of  age,  against  his  own  decree.     It  is  observable,  how-  unless  under 
ever,  that  the  order  in  that  case  was  made  under  very  peculiar  P^^har  dr- 
circumstances :  a  bill  had  been  filed  on  behalf  of  Sir  John  Napier, 
an  infant,  by  his  prochetn  amy  claiming  as  heir  in  tail  under  a 
settlement,  to  set  aside  a  post-nuptial  settlement  made  by  his  father 
on  his  wife,  Lady  Effingham  Howard ;  and  a  cross  bill  had  been 
filed  by  Lady  Effingham  against  Sir  John  Napier  and  the  trustees, 

(h)  Hills  v.  Hills,  2  Y.  &  C.  327.  tition,  give  possession,  and  order  en- 
(*)  Where  decrees  are  made  for  par-  joyment  accordingly,  till  effectual 
titions,  and  some  of  the  parties  are  in-    conveyances  can  be  made.    Vide  the 


ftnts  and  others  adult,  the  practice  decree  in  Agar  v.  Fairfax,  17  Yes. 

now  is,  not  to  direct  any  mutual  con-  545, 554 ;  Attorne 

Teyances  to  be  executed  by  any  of  the  ton,  1  Mad.  214. 
parties  till  all  the  infants  shall  have        (&)  2  Yes.  23. 


now  is,  not  to  direct  any  mutual  con-    545, 554 ;  Attorney-general  v.  Hamil 

executed  I 

he  infa 
age,  and  ha 
portunity  or  showing  cause  against        (m)  3  Atk.*6>26, 


Teyances  to  be  executed  by  any  of  the  ton,  1  Mad.  214. 
parties  till  all  the  infants  shall  have  (&)  2  Yes.  23. 
become  of  age,  and  have  had  an  op-        (I)  Belt  Supp.  to  Vesey,  259. 


the  decree ;  and  in  the  mean  time  the        (n)  2  P.  Wms.  401 ;  3  Bro.  P.  C. 
decree  only  extends  to  make  the  par-    340 ;  Mos.  67. 
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Suits  on  behalf  to  hare  a  conveyance  made  to  her  and  her  heirs  of  the  estates  com- 
v^^  ^\  prised  in  the  settlement.  Both  cases  came  on  to  be  heard  at  the 
aa  where  there  same  time9  and  a  decree  was  made,  from  which  both  parties  ap- 

cr«  Wfl"4  Peak*1*  ""* the  order  made  DV  the  House  of  Lords  was  inter  aUa 
that  as  to  so  much  of  the  decree  as  ordered  Sir  John  Napier's  bill 
to  be  dismissed  so  far  as  the  same  sought  to  set  aside  the  settle- 
ment, the  same  should  be  affirmed,  with  this  addition  :  —  "  Unless 
Sir  John  should,  within  six  months  after  his  attaining  his  age  of 
twenty-one,  show  cause  to  the  Court  of  Chancery  to  the  contrary." 
It  was  also  ordered  that  the  trustees  should  convey  the  estates  in 
the  settlement  to  Lady  Effingham  and  her  heirs,  unless  Sir  John 
Napier  should,  on  attaining  twenty-one,  show  good  cause  to  the 
contrary  to  the  Court  of  Chancery.  Now,  it  is  to  be  observed, 
that  the  relief  granted  by  the  latter  part  of  the  order  was  the  re- 
lief prayed  by  Lady  Effingham's  cross  bill,  and  must  have  been 
made  in  consequence  of  that  suit ;  it  was  therefore  perfectly  regu- 
lar in  that  part  of  the  decree  to  give  Sir  J.  Napier,  who  was  a  de- 
fendant in  the  suit,  a  day  to  show  cause  against  it ;  and  such  be- 
ing the  case,  it  would  have  been  very  absurd  not  to  have  given 
him  an  opportunity  of  showing  cause  against  that  part  of  the  de- 
cree which  dismissed  his  own  bill,  by  which  he  sought  to  impeach 
the  settlement,  as  by  so  doing  the  Court  would  in  one  part  of  the 
decree  have  given  him  an  opportunity  of  controverting  it,  which 
by  other  parts  of  the  decree,  they  would  have  deprived  him  o£ 
The  result  of  the  case  of  Lady  Effingham  v.  Napier,  was,  that 
when  Sir  John  Napier  came  of  age  he  preferred  a  petition,  sup- 
ported by  affidavits  to  the  Lord  Chancellor,  for  liberty  to  file  a  new 
bill,  or  to  amend  his  former  bill,  and  also  to  amend  his  answer  to 
the  cross  bill,  on  the  ground  that  the  cause  had  been  greatly  mis- 
managed by  his  solicitor,  upon  which  the  Lord  Chancellor  King, 
having  called  to  his  assistance  Sir  Joseph  Jekyll,  M.  R.,  ordered 
that  Sir  John  Napier  should  be  at  liberty  to  amend  his  answer  in 
the  cross  suit,  or  to  put  in  a  new  one,  and  should  have  time  till 
the  first  day  of  next  Term ;  but  as  no  precedent  appeared  for 
amending  a  bill  after  the  same  had  been  dismissed  upon  the  merits, 
that  part  of  the  petition  was  refused,  but  liberty  was  given  him  to 
rehear  both  the  causes,  which  were  ordered  to  stand  over  till  after 
the  time  for  amending  the  answer,  or  putting  in  a  new  answer  had 
expired  (o). 

In  what  man-       When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against 

ptoUff^howi  a  decree  *&&  ne  comes  of  age,  the  proper  course  appears  to  be  to 

came. 

(o)  Mob.  67;  2  P.  Wins.  401;  3  Bro.  P.  C.  340. 
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have  the  cause  reheard,  for  which  purpose  he  must,  within  the  Suits  on  behalf 
period  appointed,  present  a  petition  of  rehearing  (p)  *°^^     *** . 

Though  an  infant  is,  in  ordinary  cases,  hound  by  the  effect  of  Infant  not 
any  suk  or  proceedings  instituted  on  his  behalf,  and  for  his  bene-  jJT^'^tlui'*" 
fit,  yet  if  there  has  been  any  mistake  in  the  form  of  such  suit,  or  conduct  of  hie 
of  the  proceedings  under  it,  or  in  the  conduct  of  them,  the  Court  cause,  or  the 

•%i  i-  •  i.      •      i  v  .i-   j  /,v  form  of  the 

will,  upon  application,  permit  such  mistake  to  he  rectified  (1).        bill. 

Thus,  an  infant  plaintiff  may  have  a  decree  upon  any  matter  Infant  may 
arising  from  the  state  of  his  case,  though  he  has  not  particularly  ]**•  *^t" *[ef 
mentioned  and  insisted  upon  it,  and  prayed  it  by  his  bilk ;  and  ao-  to,  though  not 
oordingly  where  a  bill  was  filed  on  behalf  of  an  infant,  claiming,  Pn7ed  ">ri 
n  eldest  son  of  his  grandfather's  heir  at  law,  the  benefit  and  pos- 
session of  an  estate,  and  to  have  an  account  of  the  rents,  profits, 
etc.,  and  for  general  relief;  and,  upon  the  hearing,  an  issue  was 
directed  to  try  whether  his  father  was  legitimate,  which  the  jury 
found  he  was  not ;  so  that  the  plaintiff's  claim  as  heir  at  law  was 
defeated :  he  was  yet  allowed  to  set  up  a  claim  to  part  of  the  es- 
tate, to  which  it  appeared  that  he  was  entitled  under  certain  deeds  or  insisted  up- 
executed  by  his  grandfather,  but  which  claim  was  in  no  way  raised  on* 
or  insisted  upon  by  his  hill,  although  the  Court  said  it  might  hare 
been  otherwise  if  he  had  been  adult  (q).    And  where  the  persons 
acting  on  behalf  of  an  in&nt  plaintiff  by  mistake  make  submis- 
sions or  offers  on  behalf  of  the  infant,  which  the  infant  ought  not 
to  have  been  caHed  upon  to  make,  the  Court  will  not  suffer  the 
infant  to  he  prejudiced.     Thus,  where  an  infant  plaintiff  had,  by  Not  bound  by 

mistake,  submitted  by  her  bill  to  pay  off  a  mortgage,  which  she  "nprop"  *ub- 

..  i.  i       m*  £   i      «   ii         .,   ,  ,     missions  on 

was  not  liable  to  pay,  the  Master  of  the  Rolls  said  he  must  take  their  behalf. 

care  of  the  infant,  and  not  suffer  her  to  be  caught  by  any  mistake 
of  her  agent ;  and  therefore,  the  infant  was  allowed  to  amend  her 
hill,  on  paying  the  cocfts  of  the  day  (r). 

In  general,  however,  in  matters  of  practice,  infants  as  well  as  But  bound  by 
aahihs  are  bound  by  the  conduct  of  the  solicitor  acting  bona  fide  Jj^^^ 
m  their  behalf  (5).    Thus,  where  in  a  case  of  pedigree,  the  solicitor  bona  fide,  as- 
concerned  for  the  infant  concurred  in  the  use  of  affidavits  before  iented  to- 
the  Master  instead  of  interrogatories,  Sir  Thomas  Plumer,  M.  R., 
held  that  the  infants  were  thereby  bound ;  and  although  the  Court by  a  de- 
will  not  in  general  make  any  decree  by  consent  where  infants  are  cree  taken  Dv 
0                           J                 J                                                consent, 

(p)  Prac.  'Reg.  225.  (r)  Serle  v.  St.  Eloy,  9  P.  Wms. 

'  Stapilton  v.  Stapilton,  1  Atk.  6 ;  386. 

0tiamDeMannevillev.De  Man-        (#)  Tillotson  v.  Hargrave,  3  Mad. 

neville,  10  Ves.  52.  494. 

(1)  Story  Eq.  PI.  §  59. 


vide  < 
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Suits  onbehalf  concerned,  without  referring  it  to  a  Master  to  inquire  whether  it 
v^pN/-^/  will  be  for  their  benefit ;  yet  when  once  a  decree  is  pronounced 

or  by  an    without  that  previous  step,  the  authority  of  it  is  the  same  as  if  it 

reference  '°Ut   na<*  ^een  re^erre^  to  *he  Master,  and  he  had  made  a  report  that  it 

it  would  be  for  their  advantage.     So  an  order  for  maintenance, 

though  not  usually  made  without  reference  to  a  master,  yet  if 

made  without,  will  be  equally  binding  (t). 

bat  not  by  an        It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts 

admission  of     could  not  be  stated  in  a  case  for  the  opinion  of  a  Court  of  Law 
nets  stated  in  *    i  •    j  •   r    A    /   \ 

a  ease.  so  as  to  bind  infants  (ti). 

Any  person  It  has  been  before  stated,  that  any  person,  who  may  be  willing 

may  be  pro--  to  undertake  the  office,  may  be  the  prochein  amy  of  an  infant  ; 
' '  and  it  seems  that  even  a  person  who  has  been  outlawed  in  a  civil 
action  may  fill  that  character  (z),  although  it  is  doubtful  whether 
a  prochein  amy  can  sue  in  forma  pauperis  (y). 
Need  not  be  a  It  is  stated  in  some  of  the  books  that  a  prochein  amy  must  be  a 
person  of  sub-  responsible  person  («),  or  a  person  of  substance,  on  account  of 
costs,  but  the  better  opinion  seems  to  be,  that  it  is  not  necessary 
for  poverty.  *  *"**  he  should  be  so  (a).  It  certainly  does  not  appear  that  the 
Court  has  ever  gone  to  the  extent  of  removing  the  prochein  amy 
of  an  infant,  or  of  staying  proceedings  in  the  suit,  on  the  mere 
ground  of  his  supposed  poverty  (1) ;  and  Lord  Thurlow,  upon  an 
application  for  that  purpose  being  made  to  him,  is  reported  to  have 
said  that  he  doubted  whether  a  next  friend  ought  to  be  discharged 
on  account  of  poverty  more  than  a  principal.  His  Lordship  ob- 
served, "  that  the  principle  upon  which  a  plaintiff,  if  poor,  would 
not  be  deprived  of  the  opportunity  of  applying  to  the  Court  for 
justice,  is  similar  to  that  of  getting  a  next  friend  to  sue.  Suppose 
an  infant  had  a  father,  who  is  the  natural  friend,  to  sue  for  him, 
would  the  Court  refuse  to  hear  that  father! "  (b).  In  Squirrell  0. 
Squirrell  (c)  (which  appears  to  be  a  report  of  the  same  case  as 
that  above  referred  to,  though  it  is  somewhat  differently  stated), 
the  application  appears  to  have  been,  that  the  prochein  amy  should 

(I)  Per   Lord    Thurlow,  Wall  9.  ease  of  Fulton  9.  Rosevelt,  1  Paife, 

Rushby,  1  Bro.  C.  C.  487.  178.] 

(«)  Hawkins  9.  Lnscombe,  9  8wa.  (z)  Lord  Red.  91  ;1  Stra.  706. 

392.  (a)  Davenport  9.  Davenport,  1  S. 


(y) 


Gilb.  For.  Rom.  54.  A  S.  101. 

Page  43.    [Bat  see  note  and        (ft)  Anon.  1  Yes.  J.  409. 

^     2  Dick.  765. 


(1)  Where  a  person  who  prosecutes  a  suit  in  the  name  of  an  infant  as  his 
next  friend  is  insolvent,  he  will  be  compelled,  on  the  application  of  the  de- 
fendant, to  give  security  for  costs.  Fulton  9.  Rosevelt,  1  Paige,  178;  Dal- 
rymple  9.  Lamb,  3  Wendell,  484. 
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give  security  to  answer  costs ;  and  Lord  Thurlow,  acting  upon  the    Of  Proehem 
opinion  of  Mr.  Dickens,  the  Registrar,  denied  the  motion. 

It  is  certainly  stated  in  a  book  of  considerable  authority  upon 
the  practice  of  the  Court  of  Chancery,  viz.,  the  Practical  Regis- 
ter (d),  that  where  a  suit  was  by  iprochein  amy  not  able  to  an- 
swer costs,  the  Court  ordered  that  another  should  be  named ;  but 
it  is  not  stated  whether  the  bill  was  filed  on  behalf  of  an  infant, 
or  of  a  married  woman,  between  whose  cases  there  exists  in  this 
respect  a  very  important  distinction,  arising  from  the  circumstance 
that  a  suit  on  behalf  of  an  infant  may  be  filed  by  any  one  for  the 
infant's  benefit,  whereas  the  suit  of  a  feme  covert  is  substantially 
her  own  suit,  and  her  next  friend  is  selected  by  herself,  and  is  ap-  Stcus,  in  the 
pointed  for  the  express  purpose  of  answering  the  costs,  which  can-  2^^n  a* 
not  be  recovered  against  a  married  woman  by  any  process  (e)  (1).  of  a/eme  cov- 

If  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any  ert' 
other  sufficient  ground  be  made  out,  the  Court  will  order  him  to  ^JovSeS 
be  removed  (/)  (2).    Thus  when  the  next  friend  will  not  proceed  non  perform- 
with  the  cause,  the  Court  will  change  him  (g).    And  an  applica-  V*™  of  his 
tion  for  the  purpose  may  be  made  by  the  solicitor  in  the  cause, 
describing  himself  as  solicitor  for  the  infant  plaintiff  (A). 

And  although  a  next  friend  may  not  have  been  actually  guilty  or  b/  reason  of 
of  any  impropriety  or  misconduct,  yet  if  he  is  connected  with  the  adverteuiter- 
defendants  in  the  cause  in  such  a  manner  as  to  render  it  improba-  est. 
ble  that  the  interest  of  the  plaintiff  will  be  properly  supported,  the 
Court  will  remove  such  next  friend,  and  either  refer  it  to  the  Mas- 
ter to  appoint  another  in  his  place,  or  if  it  is  proved  by  affidavit,  Reference  to 
that  a  man  of  substance,  wholly  unconnected  with  the  parties,  jj1^^  J^ 
and  who  would  employ  a  solicitor  similarly  situated,  is  willing  to  prockem  amy, 
undertake  the  office  of  next  friend,  the  Court  will  appoint  him 
immediately,  without  reference  (i). 

In  the  same  case  it  appeared  that  the  solicitor  for  the  infants  Of  the  same 
acted  for  the  father  also,  and  had  been   for  ten  years  his  confiden-  JgfjJwt  Menlf 
tial  solicitor ;  and  the  Vice-Chanoellor  said,  that  although  he  was  and  for  the  de- 
fendants. 

(<*)  Ed.  Wyatt,  349.  (g)  Ward  ».  Ward,  3  Mer.  706. 

h)  Pennington  v.  Alvin,  1 S.  &  S.        (A)  Furtado  v^Furtado,  6  Jur.  228. 
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(i)  Peyton  v.  Bond,  1  Sim.  391. 


(1)  See  Fulton  v.  Rosevelt,  1  Paige,  180. 

(2)  Where  the  next  friend,  who  had  filed  a  bill  on  behalf  of  an  infant,  was 
a  person  in  low  circumstances  and  of  immoral  character,  and  there  was  rea- 
son to  suppose,  that  he  had  instituted  the  suit  from  spite  against  one  of  the 
defendants,  the  bill  was  ordered  to  be  taken  off  the  file,  with  costs  to  be  paid 
by  the  next  friend.    Walker  v.  Else,  3  Bland,  234. 
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Of  Proehein  warranted  by  high  authority  in  saying  that  in  family  suits  it  was 
**'  proper  that  the  same  solicitor  should  be  employed  for  all  parties ; 
yet  the  Court  will  watch  with  great  jealousy  a  solicitor  who  takes 
upon  himself  a  double  responsibility,  and  if  it  sees  a  chance  of  his 
miscarrying,  will  take  care,  where  the  plaintiffs  are  infante,  that 
he  shall  not  stand  in  that  relation  to  a  defendant  tinder  circum- 
stances of  very  adverse  interest ;  and,  upon  this  ground,  his  Honor 
decided  that  the  solicitor  for  the  father  ought  not  to  continue  in 
the  character  of  solicitor  of  the  next  friend  (&). 
Proehein  amy       It  may  be  here  remarked  that  the  proehein  amy  of  an  infant  can- 

cannot  be  a  re-  not  ^  permitted  to  act  as  receiver  in  the  cause ;  and  that  where 
ceiverinthe  £.  _  ,,,#-.-  i  .     .~       .        « 

cause.  an  application  was  made  on  behalf  of  infant  plaintiffs,  that  die 

next  friend  might  be  at  liberty  to  go  before  the  Master,  and  pro- 
pose himself  to  be  the  receiver,  Sir  Thomas  Plumer,  V.  C,  refused 
to  accede  to  the  motion,  although  it  was  consented  to,  observing, 
that  it  was  the  duty  of  the  next  friend  to  watch  the  accounts  and 
conduct  of  the  receiver,  to  be  a  control  over  him ;  and  that  the  two 
characters  were  incompatible,  and  could  not  be  united  (/). 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the  cause 
which  is  incompatible  with  the  advancement  of  the  suit,  such  as 
Proehein  amy  moving  to  discharge  an  attachment  issued  by  the  solicitor  ,in  the 
misconduct-     regular  progress  of  the  cause,  the  Court  will  refer  it  to  the  Master 
ing   lmse  .      to  flee  . ^  .^  .fl  ^  ^at  ^^  next  ^mk^  snouid  continue  in  that  ca- 
pacity any  longer  (m).     But  as  long  as  the  next  friend  continues 
such  on  the  record  he  is  considered  by  the  Court  as  responsible  for 
the  conduct  of  the  cause,  and  for  this  reason  Sir  T.  Plumer,  M. 
R.,  on  a  petition  being  presented  to  him  on  the  part  of  the  infant 
plaintiff,  complaining  of  great  delay  in  prosecuting  the  decree,  re- 
fused to  refer  it  to  the  Master  to  inquire  into  the  cause  of  the  de- 
lay and  to  appoint  proper  persons  on  behalf  of  the  infant  to  assist 
in  taking  the  accounts,  saying,  "  that  if  there  had  been  misconduct, 
he  would  assist  the  petitioner,  but  that  it  must  be  in  a  regular 
way"(n).  « 

Proehein  amy  The  next  friend  of  an  infant  plaintiff  was  considered  as  so  far 
or  hU  wife  can-  interested  in  the  event  of  the  suit,  that  neither  he  (1)  nor  his  wife 
*  Wlt~     could  be  examined  as  a  witness  (o)  (2).    But  it  would  appear  as  if 

(k)  Ibid.  (*)  Russell  v.  Sharp,  ubi  ntpr*. 

(Q  Stone  v.  Wishart,  2  Mad.  64.  (o)  Head  v.  Head,  3  Atk.  511. 

(m)  Ward  v.  Ward,  3  Mer  706. 

(1)  But  see  Lupton  v.  Lupton,  2  John.  Ch.  614. 

(2)  Where  it  becomes  necessary,  that  the  Plaintiffs  next  friend  should  be 
examined  in  the  case,  he  may  be  discharged  for  that  purpose,  and  another 
appointed  in  his  place.  Helms  v.  Franciscus,  2  Bland,  544 :  Colden  v.  Has- 
hing Ed  w.  311. 
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this  disability  has  been  removed  by  stat  6&  7  Vict  c.  85,  intitled    Of  Proehdn 
"  An  Act  for  improving  the  Law  of  Evidence."  s^^v^w' 

In  general  a  next  friend  will  not  be  allowed  to  retire  without  giv-  Cannot  retire 
ing  security  for  the  costs  already  incurred  (p)  (1).    And  where  J^JSui^111* 
the  new  next  friend,  proposed  in  the  notice  of  motion  to  be  sub-  costs  already 
stituted  in  the  room  of  the  ope  to  be  withdrawn,  was  alleged  to  be incnrred  > 
in  indigent  circumstances,  and  an  inquiry  was  asked  for  as  to 
whether  he  was  a  proper  person  to  act  in  that  capacity  with  a  view 
to  his  circumstances,  the  Vice-Chancellor  stated  as  his  reason  for 
refusing  such  inquiry,  that  he  would  be  at  liberty  to  file  a  new 
W(q). 

In  Melling  v.  Melling  (r),  Sir  John  Leach,  V.  C,  refused  to  Cannot  be  re- 
allow  another  next  friend  to  be  substituted  for  the  one  who  had  up  Jj^request6" 
to  that  time  conducted  the  suit  in  that  capacity,  and  who  desired  without  a  re- 
to  withdraw  himself,  without  a  previous  reference  to  the  Master,  ference- 
to  inquire  whether  it  was  for  the  benefit  of  the  infant  that  such 
substitution  should  take  place,  with  liberty  to  state  special  circum- 
stances, "  as  it  might  be  that  the  suit  was  improper,  or  had  been 
improperly  conducted ;  and  the  next  friend  was  not  thus  to  escape 
from  costs  to  which  he  might  be  liable.1' 

And  in  Harrison  V.Harrison  (s),  Lord  Langdale  M.  R.  ob- 
served, that  "  although  any  person  may  commence  a  suit  as  next 
friend  of  an  infant,  when  once  here  in  that  character,  he  will  not 
be  removed  unless  the  Court  is  informed  of  the  circumstances  and 
respectability  of  the  party  proposed  to  be  substituted  in  his  place, 
and  thai  such  person  is  not  interested  in  the  subject  of  the  suit ; " 
and  accordingly  he  required  the  production  of  an  affidavit  to  that 
effect  before  the  order  was  made. 

When  theprochein  amy  of  an  infant  dies  pending  the  suit  (f),  Proceeding* 

the  proper  course  of  proceeding  appears  to  be  for  the  solicitor  of  on  *?*?*  ™ 

pToehdu  <nny 
the  plaintiff  to  apply  to  the  Court  for  leave  to  appoint  a  new  pro- 

ckem  amy  in  his  stead ;  and  after  such  appointment  the  name  of 

the  new  proehdn  amy  should  be  made  use  of  in  all  subsequent 

proceedings,  where  the  former  one,  if  alive,  would  have  been 

named.     If  the  plaintiff's  solicitor  omits  to  take  this  step  within 

a  reasonable  time,  the  Court  will,  upon  motion  or  petition,  make 


(p)  Lord  Red.  21.  (r)  4  Mad.  261. 

(a)  Davenport  v.  Davenport,  1 8.  &        (s)  5  Beav.  130. 
8.  101.  (0  Gilb.  For.  Rom.  54. 


(1)  Witts  v.  Campbell,  12  Vesey,  493 ;  Davenport  v.  Davenport,  1  Sim. 
t  Stu.  101 ;  Colden  ».  Haskins,  3  Edw.  311. 
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Effect  of  in- 
fant plaintiff 
attaining 
twenty-one. 


Prockein  amy's 
liability  to 
costs. 


an  order  to  refer  it  to  the  Master  to  approve  of  a  new  next  friend, 
and  notice  of  the  order  will  be  directed  to  be  given  to  the  plain- 
tiff's solicitor.  An  order  of  this  description  was  made  in  Lancas- 
ter v.  Thornton  (u),  on  the  authority  of  a  like  order  by  Lord 
Hardwicke  (0),  and  the  precedent  has  since  been  followed  by  Sir 
John  Leach,  V.  C,  in  Bracey  v.  Sandiford  (z),  where  the  applica- 
tion was  made  after  a  decree  obtained  in  the  cause ;  and  by  the 
V.  C.  of  England,  in  the  case  of  Glover  v.  Webber  (y),  where  the 
application  was  made  previous  to  decree. 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his  com- 
ing of  age  is  no  abatement  of  the  suit  (z) ;  but  he  may  elect 
whether  he  will  proceed  with  it  or  not.  If  he  goes  on  with  the 
cause,  all  future  proceedings  may  be  carried  on  in  his  own  name, 
and  the  bill  need  not  be  amended  or  altered  (a).  He  will  also  be 
liable  to  all  the  costs  of  the  suit,  in  the  same  manner  that  he  would 
have  been  had  he  been  of  age  when  the  bill  was  originally 
filed  (b)  (1).  If  he  chooses  to  abandon  it,  he  may  move  to  dis- 
miss it  on  payment  of  costs  by  himself;  but  he  cannot  compel  the 
prockein  amy  to  pay  the  costs  unless  it  be  established  that  the  bill 
was  improperly  filed  (2).  Thus,  where  an  infant,  on  attaining 
twenty-one,  moved  to  dismiss  a  bill  filed  on  his  behalf,  with  costs 
to  be  paid  by  the  prockein  amy,  the  Court  refused  to  make  the 
order,  but  directed  the  bill  to  be  dismissed  on  the  late  infant  plain- 
tiff giving  an  undertaking  to  pay  the  costs  of  the  next  friend  (c). 

If,  however,  the  next  friend  of  an  infant  should  die  during  the 


(u)  Amb.  398.  The  same  case  is 
reported  in  1  Dick.  346;  though  appa- 
rently not  accurately.  See  also  Coun- 
tess of  Shelburne  v.  Lord  Inchiquin, 
Amb.  398  n. 

(v)  Ludolph  v.  Saxby,  Amb.  396. 

(x)  2  Mad.  468. 

(y)  12  Sim.  351. 

(z)  Prac.  Reg.  225. 

(a)  Moor.  42;  Prac.  Reg.  225;  1 
Fowler,  E.  P.  421. 


(b)  Cowp.  E.  P. 

(c)  It  is  apprehended  that  the  Court 
in  this  instance  meant  that  the  infant 
could  not  compel  the  prockein  amy 
to  pay  the  costs.  The  infant  not  be- 
ing answerable  for  the  costs,  was  not 
injured  by  the  institution  of  the  suit. 
The  prockein  amy,  therefore,  was  not 
answerable  to  the  infant,  but  only  to 
the  defendant.  Beamee  on  Costs,  111, 
n.  1. 


(1)  Where  a  bill  is  filed  on  behalf  of  an  infant  by  his  next  friend,  the  in- 
fant cannot  be  personally  charged  with  costs,  unless  when  he  arrives  at  twen- 
ty-one he  adopts  the  proceedings  and  elects  to  prosecute  the  suit.  Waring 
v.  Crane,  2  Paige,  79.    See  Story  Eq.  PI.  §  59. 

(2)  If  the  suit  was  improperly  brought,  and  the  infant,  on  coming  of  age, 
elects  to  abandon  it,  he  may  apply  for  a  reference  to  ascertain  the  Act,  and 
the  bill  will  then  be  dismissed  with  costs  to  be  paid  by  the  next  friend.  War- 
ing v.  Crane,  2  Paige,  79. 

But  if  the  bill  was  properly  instituted  for  the  benefit  of  the  infant,  and  at 
twenty-one  he  elects  to  abandon  it,  he  must  upon  the  dismissal  of  the  bill 
pay  the  costs  of  his  next  friend,  as  well  as  those  of  the  adverse  party.  War- 
ing v.  Crane,  2  Paige,  79. 
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minority  of  the  plaintiff,  who,  after  he  comes  of  age,  should  take  Of  Prochein, 
no  step  in  the  cause,  and  the  defendant  should  bring  the  cause  on  ****** 
again,  and  procure  the  bill  to  be  dismissed ;  such  dismissal  must 
be  without  costs,  because  the  plaintiff  not  having  been  liable  to 
costs  during  his  infancy,  and  never  having  made  himself  responsi- 
ble by  taking  any  step  in  the  cause  after  attaining  twenty-one,  and 
there  being  no  next  friend  to  be  responsible  for  them,  there  is  no 
person  against  whom  the  Court  can  make  an  order  for  payment  of 
costs.  This  point  was  decided  by  Lord  King  in  Turner  v.  Tur- 
ner (d)  upon  a  rehearing,  although,  on  the  former  hearing,  his 
Lordship  was  of  a  different  opinion  (e). 

In  that  case  the  prochein  amy  if  living,  would  of  course,  have 
been  liable  to  the  payment  of  the  costs  to  the  defendant,  the  gene- 
ral rule  being  that  the  prochein  amy  shall  pay  the  defendant's  costs  of 
dismissing  the  plaintiff's  bill ;  and  so  if  a  motion  is  made  on  bo- 
half  of  an  infant  plaintiff  which  is  refused  with  costs,  such  costs 
must  be  paid  by  the  prochein  amy  (f)  (1). 

But  the  rule  that  a  prochein  amy  is  to  be  liable  to  the  costs  of 
dismissing  a  bill,  or  of  an  unsucessful  motion,  is  to  be  considered 
only  with  reference  to  his  situation  with  regard  to  the  defendant 
in  the  cause.    For  the  Court  is  extremely  anxious  to  encourage, 
to  every  possible  extent,  those  who  will  stand  forward  in  the  char-  Costs  as  be- 
acter  of  prochein  amy  on  behalf  of  infants  (g),  and  will  therefore,  iweenj7^^tn 
wherever  it  can  be  done,  allow  the  next  friend  the  costs  of  any  pro-  dint. 
ceeding  instituted  by  him  for  the  infant's  benefit,  out  of  the  infant's  Of  his  right  to 
estate,  provided  he  appears  to  have  acted  bona  fide  for  the  benefit  of  {£$£?■ eiute? 
the  infant    Therefore  where  a  suit  was  instituted  on  behalf  of  an  in-  where  the  de- 
fant,  in  which  there  was  a  decree  made,  under  which  the  money  re-  fendant  who  is 
covered  was  brought  into  Court,  and  put  out  for  the  benefit  of  the  in-  runaway! 
fant  plaintiff,  and  the  defendant  was  ordered  to  pay  the  costs,  but  ran 
away ;  upon  a  motion  by  the  solicitor  of  the  plaintiff  (in  which 
the  father  who  was  the  prochein  amy,  and  very  poor,  joined)  that 
his  costs  might  be  paid  out  of  the  fund  in  Court,  Lord  King  grant- 
ed the  motion,  but  with  some  reluctance  (h)  (2).     And  in  another  Where  the  suit 

case  when  a  supplemental  bill  had  been  filed  on  behalf  of  an  in-  "dismissed 
rr  with  costs. 

(<Q  1  Stra.  708.  (g)  Whittaker  v.  Marlar,  1  Cox, 

(e)  2  P.  Wms.  297.  286. 

if)  Buckly  v.Buckeridge,lDick.        (A)  Staines  ».  Maddoz,  Mos.  319. 

(1)  Costs  must  he  paid  by  thefroekun  amy  in  every  instance  where  there 
is  no  foundation  for  the  suit.  Stephenson  v.  Stephenson,  3  Hayw.  123 ; 
Story  Eq.  PI.  §  59. 

(2)  See  Waring  v.  Crane,  2  Paige,  179. 
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fant,  for  which  there  were  apparent  grounds,  but  which  was  even- 
tually dismissed  against  one  of  the  defendants  with  costs,  which 
were  paid  by  the  receiver  in  the  original  cause ;  upon  a  petition 
by  the  prochein  amy  to  be  allowed  such  costs  out  of  the  infant's 
estate  in  the  original  cause,  Lord  Hardwicke  made  the  order,  ob- 
serving that  the  next  friend  and  the  receiver  had  done  nothing  but 
what  any  man  would  do  in  his  own  case ;  and  that  though  it  had 
turned  out  unfortunately,  the  Court  would  not  say  that  they  ought 
to  bear  the  costs ;  as  if  they  were  nobody  would  undertake  the 
management  of  an  estate  for  an  infant  (i). 

It  is  to  be  observed,  that  in  the  above  case,  after  the  supple- 
mental bill  had  been  filed,  and  the  answer  had  come  in,  an  appli- 
cation had  been  made  on  the  part  of  the  plaintiff  in  the  original 
cause  to  refer  it  to  the  Master  to  inquire  whether  it  was  for  the 
benefit  of  the  infant  to  proceed  in  the  suit,  upon  which  the  Mas- 
ter had  reported  that  it  would  be  for  the  benefit  of  the  infant  to 
carry  it  on  against  all  the  defendants :  and  that  in  pronouncing  his 
judgment,  Lord  Hardwicke  said  that  he  had  known  bills  to  estab- 
lish the  custom  of  manors,  in  which  it  had  been  referred  to  the 
Master  to  inquire  whether  it  was  for  the  infant's  benefit  to  carry 
it  on  (k)  (1).  It  seems,  however,  from  the  case  of  Jones  p.  Pow- 
ell (/),  before  referred  to,  that  applications  on  the  part  of  the  next 
friend  for  a  reference  to  the  Master  to  inquire  whether  a  suit  which 
such  friend  has  instituted  was  for  the  infant's  benefit,  cannot  be 
made  in  the  suit,  respecting  which  the  reference  is  sought ;  but 
that  the  prochein  amy  must  carry  it  on  at  his  own  risk,  which  ap- 
pears to  be  a  proper  restraint  to  prevent  suits  of  this  description 
from  being  rashly  undertaken ;  for  as  on  the  one  hand  the  prochein 
amy,  in  case  a  fund  should  be  recovered  by  means  of  the  suit,  has, 
through  his  solicitor's  lien  for  his  costs  upon  that  fund  (m),  an  ad- 
equate protection  from  losing  the  charge  he  may  have  been  put  to 
by  means  of  the  suit,  so  the  risk  which  he  runs  of  losing  those 
costs,  in  case  the  suit  should  be  unsuccessful,  tends  to  make  per- 
sons cautious  in  undertaking  proceedings  of  this  nature  on  behalf 
of  infants,  without  having  very  good  reason  for  anticipating  a  suc- 
cessful result. 


(t)  Taner  v.  Ivie,  2  Ves.  466. 
(A)  Ibid.  469. 


(I)  2  Mer.  141. 

(m)  Staines  v.  Maddox,  Mob.  319. 


(1)  A  suit  may  be  commenced  in  the  name  of  an  infant  without  his  knowl- 
edge or  consent.  The  Court,  however,  on  a  proper  application,  will  refer  it 
to  a  Master  to  ascertain  whether  such  suit  is  for  the  benefit  of  the  infant ; 
and  if  the  Master  reports  that  it  is  not  for  the  benefit  of  the  infant,  will  stay 
the  proceedings.    Fulton  v.  Rosevelt,  1  Paige,  178;  Story  Eq.  PI.  §  60. 
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• 

It  is  to  be  observed,  however,  that  although  the  Court  will  so    Of  Prockem 

far  encourage  persons  acting  fairly  or  bona  fide  to  institute  pro-  VJ|^/ 

ceedings  on  behalf  of  infants,  or  to  protect  them  when  it  is  possi-  Prochein  amy 

ble  so  to  do  from  all  costs  and  expenses  which  they  may  incur  by  jj?1  *eF£T*dof 

such  step,  a  protection  which  it  will  not  suffer  any  degree  of  mis*  costs,  in  con- 

take  or  misapprehension  to  deprive  him  of  (it),  yet  if  it  should  turn  «q*ence  of 

out  that  he  has  acted  from  improper  motives,  or  merely  to  answer  mbapprehen- 

the  purposes  of  spleen,  the  principle  which  guides  the  Court  in  ■">» ; 

encouraging  an  honest  prochein  amy,  t.  e.  the  anxiety  to  have  af-  but  will  not  be 

fairs  of  infants  properly  taken  care  of,  will  involve  a  dishonest  one  Jjjj??*  J? 

in  the  expenses  of  his  own  proceeding  (0).     And  so  if  it  should  suit  was.  insti- 

appear  that  in  the  case  of  an  infant,  due  diligence  has  not  been  *****  from 
~*  °  improper  mo- . 

exerted  to  acquire  a  proper  knowledge  of  the  facts  of  the  case,  tives, 

and  the  bill  should  be  dismissed  or  an  order  discharged  upon  facts,  or  due  dili- 

which  though  not  known  when  the  bill  was  filed  or  the  motion  Pnce  *"!  J?1 

made,  might  have  been  known  if  proper  inquiry  had  been  made,  learn  the  fret* 

the  next  friend  will  not  be  allowed  the  costs  out  of  the  infant's  of  the  < 


estate  (p).  Thus  where  it  appeared  that  a  writ  of  Ne  exeat  Regno 
had  been  improperly  obtained  by  the  next  friend,  on  motion  sup- 
ported by  the  affidavit  of  the  infant  plaintiff,  by  which  the  infant, 
who  was  of  the  age  of  eighteen  years,  swore  positively  to  facts, 
which  it  appeared  he  could  not  have  known  himself,  but  which  he 
could  only  have  been  told  by  other  persons,  the  Lord  Chancellor 
Thurlow  discharged  the  order,  and  directed  that  the  prochein  amy 
should  pay  the  costs  of  obtaining  it  (q). 

There  appears  to  be  no  doubt  that  a  solicitor  conducting   a  Solicitor  has  a 

cause  on  the  part  of  an  infant,  has  the  same  lien  upon  the  money  Uen,uP°n. thc 

j  •     Jl         -a  v     i_-  j     *  u-  1.     1-      fand  for  his 

recovered  in  the  suit  by  his  means,  and  at  his  expense,  as  he  has  COfts  but  not 

in  the  case  of  an  adult  (r) ;  and  therefore  if  the  suit  is  successful,  °Pon  the  P*- 

the  prochein  amy  is  in  general  secure  from  being  put  to  any  pen* 

charges  on  the  infant's  behalf.     But  it  seems  that  a  solicitor  who 

obtains  possession  of  papers,  as  prochein  amy,  has  not  any  lien 

upon  them  by  virtue  of  such  possession  (5). 

It  is  said  that  where  a  legacy  is  given  to  an  infant,  the  testator  of  the  coiu  of 

makes  it  necessary  to  come  into  this  Court  for  directions  how  to  suing  for  an 

lay  it  out ;  and  that  therefore  such  an  application  ought  to  be  con-  JJL t  *  e*~ 

sidered  as  an  incumbrance  on  the  estate ;  and  that  the  costs  must  • 

be  paid  out  of  the  assets.    This  rule  was  acted  upon  in  Whap- 

(n)  Whittaker  v.  Marlar,  1  Cox,        (q)  Roddam    v.  Hetherington,    5 
386.  Ves.  91. 


0)  Ibid ;  and  see  supra.  (r)  Staines  v.  Maddox,  Mos.  319. 

}mt)  Fearce  0.  Pearce,  9  Ves.  548.  («)  Montagu  on  Lien,  53. 
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c 

Of  Preekmn  ham  t>.  Wingfield  (*),  by  Sir  W.  Grant,  M.  R.,  who  said  that  if 
v^^ s-%.'  ^  test**or  wishes  to  prevent  the  oosts  of  such  a  suit  from  coming 
Not  in  future  out  of  his  estate,  he  ought  to  give  the  legacy  to  a  trustee  for  the 
ttotSs^'*  infant  M-  His  Honor'  however,  said  that  for  the  future  he 
estate.  should  not  give  the  costs  in  such  a  case,  for  since  the  late  Legacy 

Act,  96  Geo.  III.  c.  52,  s.  32,  the  executor  has  nothing  to  do  hut, 
under  that  Act,  to  pay  the  legacy  into  Court,  and  then  he  has 
done ;  and  the  infant,  when  he  comes  of  age,  may  petition  for  it 
Before  that  Act  an  executor  could  not  safely  pay  an  infant's  legacy 
without  a  decree, 
but  must  be  I*  *s  presumed  that  the  rule  above  laid  down  will  not  apply  so 

paid  by  the  ex-  as  to  prevent  an  infant  legatee  from  receiving  his  costs,  in  case  he 
^j*M€'  is  obliged  to  file  a  bill  in  consequence  of  the  executor's  omitting 

to  avail  himself  of  the  Act  to  pay  the  money  into  Court,  since 
there  is  no  power  given  by  the  Act  by  which  the  executor  can  be 
compelled  to  pay  the  legacy  without  a  suit.  All  that  Sir  W. 
Grant's  dictum  can  mean  is,  that  the  expense  of  the  suit  shall  not 
be  thrown  upon  the  residuary  estate. 
As  to  the  right  With  respect  to  the  right  of  the  next  friend  of  an  infant  to 
tax^OTts011*  rece*ve  anything  beyond  his  taxed  costs  out  of  a  general  fund,  in 
order  to  reimburse  him  for  any  extra  expense  he  may  have  been 
put  to,  some  difference  of  opinion  appears  to  have  existed  between 
Lord  Eldon  and  Sir  W.  Grant  In  Osborne  9.  Denne  (*),  where 
a  bill  had  been  filed  on  behalf  of  an  infant  legatee  and  other 
plaintiffs,  in  which  the  usual  decree  was  made,  and  the  costs 
ordered  to  be  taxed  and  paid  out  of  the  estate,  an  application  was 
made  to  the  Master  of  the  Rolls  on  behalf  of  the  prochtin  amy, 
that  he  might  in  some  way  have  costs  beyond  his  taxed  costs, 
either  by  a  direction  to  have  them  taxed  as  between  solicitor  and 
client,  or  by  a  reference  to  the  Master  to  see  what  extra  costs  he 
had  been  put  to ;  but  the  Master  of  the  Rolls  refused  to  make  the 
order,  saying  that  if  a  prochein  amy  is  to  a  certainty  to  have  all 
that  exceeds  the  taxed  costs,  it  would  lead  him  to  be  very  care- 
less. But  in  Fearns  v.  Young  (y),  where  an  application  had  been 
made  to  the  Lord  Chancellor  for  the  costs  of  trustees,  as  between 
solicitor  and  client,  his  Lordship  refused  to  make  such  an  order, 
on  the  ground  that  where  the  costs  of  a  trustee  are  directed  to  be 
taxed,  that  means  as  between  party  and  party,  not  in  the  larger 
way,  although  where  a  trustee,  in  the  fair  execution  of  his  trust, 
has  expended  money  by  reasonably  and  properly  taking  opinions, 
and  procuring  directions  that  are  necessary  for  the  due  execution 

(0  Anon.  Mos.  5.  (z)  7  Ves.  424. 

(u)  4  Ves.  630.  (y)  10  Ves.  184. 
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of  his  trust,  he  is  entitled  not  only  to  his  costs,  but  also  to  his  Idiots  and 
charges  and  expenses,  under  the  head  of  just  allowances.  "  With 
regard  to  oh  infant"  his  Lordship  said,  "  this  requires  great  con* 
sideration,  for  as  the  infant  himself  cannot  incur  charges  and 
expenses,  if  they  cannot  he  claimed  under  just  allowances,  and  the 
next  friend  is  to  be  at  the  whole  expense  of  the  infant  beyond  his 
costs,  persons  will  deliberate  before  they  accept  that  office  "  (*).  . 


Section  II. 
Idiots,  Lunatics  and  Persons  of  Weak  MEnds. 

It  has  been  before  observed,  that  although  in  certain  cases  j^ts  on  their 
suits  on  behalf  of  idiots  or  lunatics  may  be  instituted  in  the  form  properiy  by 
of  informations  by  the  Attorney-general,  yet  the  proper  course  of  bill. 
proceeding  to  assert  their  rights  in  Equity  is  by  bill. 

Bills  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  in  the  name  of 

of  the  lunatic :  but  as  he  is  a  person  incapable  in  Law  of  taking  ^  lunatic, 

*  .       ■  .  »Vr  butbyhUc^ 

any  step  on  his  own  account,  he  sues  by  the  committee  of  his  mittee. 

estate,  who  is  responsible  for  the  conduct  of  the  suit  (1).     The  Lunatic  moat 

lunatic,  however,  must  be  named  a  party,  as  well  in  a  bill  as  in  an  j*  a  puty,  un- 

information  on  his  behalf  (2),  unless  the  object  of  the  suit  be  to  to  avoid  his 

avoid  some  transaction  entered  into  by  himself  on  the  ground  of  own  acts. 

his  incapacity  at  the  time,  in  which  case,  it  seems,  that  a  lunatic 

ought  not  to  be  a  co-plaintiff  (3),  because  it  is  a  principle  of  Law 

that  no  man  can  be  heard  to  stultify  himself  (4).    This  distinction 

(z)  Fearns  v.  Young,  10  Ves.  184. 

(1)  See  ante,  8,  and  note;  Story  Eq.  PI.  §  64. 

(2)  Story  Eq.  PI.  §  64,  and  note. 

(3)  A  lunatic  is  not  a  necessary  party  plaintiff  with  his  committee,  on  a 
bill  to  set  aside  an  act  done  by  the  lunatic,  under  mental  imbecility.  Ortley 
v.  Messere,  7  John.  Ch.  139.    "  The  general  practice,  however,"  it  was  re- 

marked  by  Mr.  Chancellor  Kent,  in  this  case,  «*  is  to  unite  the  lunatic  with  • 

the  committee,  as  was  done  in  2  Vernon,  678.    But  there  does  not  appear  to 

be  any  use  in  it,  or  any  necessity  for  it,  as  the  committee  have  the  exclusive 

custody  and  control  of  the  estate  and  rights  of  the  lunatic.    The  lunatic  may 

be  considered  a  party  by  his  committee ;  and  like  trustees  of  an  insolvent 

debtor,  the  committee  hold  the  estate  in  trust,  under  the  direction  of  the 

Court." 

(4)  In  reference  to  this  maxim,  it  is  remarked  by  Mr.  Justice  Story,  "  How 
so  absurd  and  mischievous  a  maxim  could  have  found  its  way  into  any  sys- 
tem of  jurisprudence,  professing  to  act  upon  civilized  beings,  is  a  matter  of 
wonder  and  humiliation.  There  have  been  many  struggles  against  it  in  all 
ages  of  the  common  law  by  eminent  lawyers,  but  it  is  somewhat  difficult  to 
resist  the  authorities  which  assert  its  establishment  in  the  fundamentals  of 


106  Persons  disqualified  from  string  alone: 

Suits  on  behalf  was  taken  in  the  case  of  the  Attorney-general  v.  Woolrich  (a), 
°L«ntic*lk    which  wafl  th«  case  of  a  bill,  in  the  nature  of  an  information,  filed 
\^~s/~*+^  by  the  Attorney-general,  for  the  benefit  of  a  lunatic,  to  obtain  the 
benefit  of  a  marriage  settlement  entered  jnto  by  him  before  his 
lunacy :  to  this  bill  the  defendant  demurred,  on  the  ground  that 
the  lunatic  was  not  a  party  to  it,  and  the  demurrer  was  allowed, 
the  Lord  Keeper  Bridgman  declaring  it  was  as  needful  to  make 
the  lunatic  a  party,  where  a  suit  was  on  his  behalf,  as  an  infant; 
and  a  distinction  is  pointed  out  by  the  reporter  between  that 
case  and  the  preceding  case  of  Smith  (b),  in  the  same  volume. 
"  Smith's  case  was  to  be  relieved  against  an  act  done  by  the 
lunatic  in  assigning  a  debt,  because  he  was  a  lunatic  at  the  time, 
so  that  if  he  had  been  a  party,  it  would  have  been  to  stultify  him- 
self, which  the  law  does  not  admit  (c).    In  Woolrich's  case  the 
bill  was  to  be  relieved  upon  a  marriage  settlement,  for  the  benefit 
of  the  lunatic  before  he  was  a  lunatic ;  so  that  he  being  a  party  to 
that  bill  did  not  tend  to  stultify  himself,  and  may  be  the  reason  why 
he  should  be  a  party  to  it ;  and  the  other  bill  tending  to  stultify 
himself,  may  be  a  reason  why  he  should  not  be  a  party  to  it  (d).n 
When  lunatic       It  is  to  be  observed,  however,  that  where  a  bill  is  brought  by  a 
aroidhisown  hinatic  ***&  his  committee,  to  amd  an  act  of  the  lunatic's  on  the 
acts.  ground  of  insanity,  a  demurrer,  on  the  ground  that  a  lunatic  could 

not  be  allowed  to  stultify  himself,  will  not  lie.  This  was  decided 
by  Lord  King  in  Ridler  v.  Ridler  (e),  in  which  case  a  bill  was 
brought  by  a  lunatic  and  his  committee,  to  set  aside  a  settlement 

(a)  1  Cha.  Ca.  153.  (d)  Ridler  v.  Ridler.  1  Eq.  Ca.  Ab. 


(a)  1  Cha.  Ca.  153.  (<J) 

(b)  Attorney-general  v.  Parhburst,    379. 


1  Cha.  Ca.  112.  («)  Ubi  supra,  p.  9. 

(c)  Vide  Beverley's  case,  4  Rep. 

the  common  law."  "  Even  the  Conrts  of  Equity  in  England  have  been  so 
far  regardful  of  the  maxim,  that  they  have  hesitated  to  retain  a  bill  to  examine 
the  point  of  lunacy,"  —  "  and  formerly,  they  were  so  scrupulous  in  adhering 
to  the  maxim,  that  cases  have  occurred,  in  which  a  lunatic  was  not  allowed 
to  be  a  party  to  a  bill  to  be  relieved  against  acts  done  during  his  lunacy.  But 
this  rule  is  now  with  great  propriety  abandoned."    I  Story  Eq.  Jur.  §  285. 

In  America  this  maxim  has  seldom  if  ever  been  recognised  in  any  of  the 
Courts  of  common  law.  Mitchell  v.  Kingman,  5  Pick.  431 ;  Webster  v. 
Woodford,  3  Day,  90 ;  Grant  v.  Thompson,  4  Conn.  203 ;  Lang  v.  Whiddon, 
2N.Hamp.435;  Seaver  v.  Phelps,  11  Pick.  304;  McReight  v.  Aiken,  1 
Rice,  56;  Rice  v.  Peet,  15  John.  503;  Chitty,  Cont.  (6th  Am.  ed.)  136, 
note  (1). 

In  modern  times  the  English  Courts  of  Law  seem  inclined  as  far  as  pos- 
sible to  escape  from  the  maxim.  Baxter  v.  Earl  of  Portsmouth,  5  B.  A 
CreBw.  170;  Ball  v.  Mannin,  3  Bligh,  (N.  S.)  1 ;  1  Story  Eq.  Jur.  §  225, 
note  (5). 

The  ground  on  which  Courts  of  Equity  now  interfere,  to  set  aside  the  con- 
tracts  and  other  acts,  however  solemn,  of  persons  who  are  idiots,  lunatics, 
and  otherwise  son  compotes  mentis,  is  fraud.    1  Story  Eq.  Jur.  §  227. 
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which  had  been  obtained  from  him  by  the  defendant  before  the  Salt,  onbehelf 
waning  out  of  the  commission  of  lunacy,  bat  subsequently  to  the  °  oto  ^ 
time  when  by  the  commission  he  was  found  to  have  been  a  lunatic, 
and  the  bill  charged  several  acts  of  insanity  and  distraction  pre* 
vious  to  the  making  of  the  settlement  and  the  issuing  oat  of  the 
commission,  and  charged  likewise  that  the  commission  of  lunacy 
was  still  in  force.  To  this  bill  the  defendant  demurred,  on  the 
ground  that  it  was  against  a  known  maxim  of  law  that  any  person 
should  be  admitted  to  stultify  himself,  and  because  during  the 
continuance  of  the  lunacy  he  could  not  be  supposed  to  know  what 
he  did ;  but  the  Lord  Chancellor  overruled  the  demurrer,  and  said 
that  the  rule  that  a  lunatic  should  not  be  admitted  to  excuse  him- 
self on  pretenoe  of  lunacy,  was  to  be  understood  of  acts  dene  by 
the  lunatic  to  the  prejudice  of  others,  but  not  of  acts  done  by  him 
to  the  prejudice  of  himself  (1) ;  "  Besides,"  his  Lordship  observ* 
ed,  "  here  the  committee  is  likewise  plaintiff;  and  the  several 
charges  of  lunacy  are  by  him  in  behalf  of  the  lunatic ;  and  it  has 
been  always  held,  that  the  defendant  must  answer  in  that  case." 

It  was  said  by  the  Lord  Keeper  Bridgman,  in  the  case  of  Attar* 
ney-general  v.  Woobrich,  above  referred  to,  that  the  reason  why  a 
lunatic  is  required  to  be  a  party  to  a  suit  instituted  on  his  behalf, 
is  because  he  may  recover  his  understanding,  and  then  he  is  to 
have  his  estate  in  his  own  disposition;  but  that  it  is  otherwise  of 
an  idiot,  from  which  it  seems  that  an  idiot  is  not  a  necessary  party  idiot  not  a  ne- 
to  a  suit  instituted  on  bis  behalf    But  neither  an  idiot  nor  a  """J  P**y- 
lunatic  can  institute  a  suit,  nor  can  one  be  instituted  on  their  be*  The  committee 
half,  without  tbe  committee  being  a  party,  either  as  a  w>plamuff^c<u°tor 
or  as  a  defendant  (/)  (2),  and  therefore,  where  the  committee  of 
a  lunatic  filed  a  bill  on  behalf  of  the  lunatic  without  making  him* 
self  a  co-plaintiff,  Sir  Thomas  Plumer,  H.  R.,  decreed  the  case 
to  stand  over,  with  liberty  to  amend,  by  making  the  committee  a 
co-plaintiff  (g-) ;  and  in  the  Bishop  of  London  v.  Nicholls  (A),  a 
bill  for  tithes  by  the  bishop  and  sequestrator  during  the  incapacity 
of  the  incumbent,  was  dismissed,  because  the  incumbent  and  his 
committee  were  not  parties. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be  In  what  caaea 
either  an  idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  a.^emurrerwi11 
a  suit  alone,  and  no  next  friend  or  committee  is  named  in  the  bill, 

(/)  Fuller  v.  Lane,  1  Cha.  Ca.  19.    Feb.  17, 1894,  MSB. 
(g)  Woolfiye*  v.  Woolfrye*,  Roll*.        (A)  fiunb.  141. 

(1)  1  Story  Eq.  Jar.  §  226. 

(2)  Story  Eq.  PL  $  64,  and  note. 
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Idiots  and     the  defendant  may  demur  (•) ;  but  if  the  incapacity  does  not  ap- 
^'""J^,    pear  on  the  face  of  the  bill,  the  defendant  must  take  advantage  of 

a  Plea;     it  by  plea  (k)  (1).     The  objection  arising  from  lunacy,  &c.,  ex- 

to  bill  of  dis-    tends  to  the  whole  bill ;  and  advantage  may  be  taken  of  it,  as  well 
as  relief.  in  the  case  of  a  bill  for  discovery  merely,  as  in  the  case  of  a  bill 

for  relief;  for  the  defendant,  in  a  bill  of  discovery,  being  entitled 
to  costs,  after  a  full  answer,  as  a  matter  of  course,  would  be  mate- 
rially injured  by  being  compelled  to  answer  such  a  bill  by  a  person 
whose  property  is  not  in  his  own  disposal,  and  who  is  therefore 
incapable  of  paying  the  costs  (I). 
Where  plain-        ^  i^xe  Pontiff  become  a  lunatic  after  the  institution  of  a  suit, 
tiff  found  hi-    a  supplemental  bill  may  be  filed  in  the  joint  names  of  the  lunatic 
commenced mt  "^  °^  tne  comm*ttee  °f  h*8  estate,  which  will  answer  the  same 
purpose  as  a  bill  of  revivor  in  procuring  the  benefit  of  former  pro- 
or  committee    ceedings  (ro).     And  if  the  committee  of  a  lunatic's  or  idiot's 
d*es  or  d  estate  die,  after  a  suit  has  been  instituted  by  him  for  the  benefit  of 

.  '  ^  the  idiot  or  lunatic,  and  a  new  committee  is  appointed,  the  proper 
bill  ia  necessa-  way  of  continuing  the  suit  is  by  a  supplemental  bill  filed  by  the 
T7-  idiot  or  lunatic  and  the  new  committee. 

A  committee  ought,  previously  to  instituting  a  suit  on  behalf  of 
Require  sane-  . 

tion  of  Chan-   an  idiot  or  lunatic,  to  obtain  the  sanction  of  the  Lord  Chancellor 

cellor.  to  the  proceeding,  by  a  petition  under  the  commission ;  and  it  is 

usual  upon  such  petition  being  heard  to  refer  it  to  the  Master  to 
inquire  into  the  nature  of  the  right  or  interest  of  the  idiot  or 
lunatic  in  the  property  claimed,  and  to  certify  whether  any  pro- 
ceedings should  be  adopted  for  recovering  it  or  for  ascertaining 
his  rights  (it).  If  the  Master  reports  that  it  will  be  proper  a  suit 
should  be  instituted,  the  committee  will  be  ordered,  in  the  name 
and  on  behalf  of  the  lunatic,  to  file  a  bill  in  Chancery,  or  to  take 
such  other  proceedings  as  the  nature  of  the  case  may  require  (o). 
Of  setting  I*  ma7  ^  observed  here,  that  the  Court  of  Chancery  will  not, 

aside  contracts  as  a  matter  of  course,  interfere  to  set  aside  contracts  entered  into 
7  una  cs.      ^^  completed  by  a  lunatic,  without  fraud  in  the  parties  dealing 
with  him  (2),  even  where  such  contracts  are  overreached  by  the 

(i)  1  Cha.  Ca.  19 ;  Ld.  Red.  153.  of  such  a  bill  is  stated. 

(k)  Lord  Red.  229.  (»)  In  re  Reynolds,  Shelf,  on  Lnn. 

(J)  Lord  Red.  152.  417. 

(m)  See  Brown  v.  Clark,  3  Wood-  (o)  In  re  Webb ;  In  re  Sir  T.  Smith ; 

deson  Lect.  378,  notis,  where  the  form  In  re  Frank,  ibid. 

Q)  See  Story  Eq.  PI.  j  725. 

On  a  libel  for  divorce  for  the  adultery  of  the  husband,  it  appearing  that 
the  libellee  had  become  insane  since  the  fact  charged,  the  Court  refused  to 
proceed  until  a  guardian  was  appointed.  Mansfield  v.  Mansfield,  13  Mass. 
412. 

(2)  1  Story  Eq.  Jur.  §  227. 
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inquisition  taken  in  lunacy,  and  may  be  void  at  Law ;  but  the  in-  Idioto  £°d  In- 
terference of  the  Court  will  depend  very  much  upon  the  circum- 
stances of  each  particular  case;  and  where  it  is  impossible  to 
exercise  the  jurisdiction  in  favor  of  the  lunatic  so  as  to  do  justice 
to  the  other  party,  the  Court  will  refuse  relief,  and  leave  the 
lunatic  to  his  remedy,  if  any,  at  Law  (p).  It  seems  also,  that 
although  a  contract  is  entered  into  by  a  lunatic  subsequent  to  the 
date  from  which  he  is  found  by  the  inquisition  to  have  become 
lunatic,  yet  if  the  fact  of  his  being  a  lunatic  at  the  time  of  the 
contract  is  denied  by  the  defendant,  the  establishment  of  that  fact 
is  indispensably  necessary;  and  if  the  Court  has  any  doubt  upon 
h,  it  will  direct  an  issue  to  try  it  (q)  (1). 


Persons  of  full  age  but  who  are  incapable  of  acting  for  them-  Persona  of 
selves,  though  neither  idiots  nor  lunatics,  have  been  permitted  to  w^*kiJ^di; 
sue  by  their  next  friend  without  the  intervention  of  the  Attorney-  procheinamy. 
general  (r) ;  and  it  seems,  that  if  a  bill  has  been  filed  in  the  name  Bill  by  im- 
of  a  plaintiff  who,  at  the  time  of  filing  it,  is  in  a  state  of  mental  Ijj^JJfJJ} 
incapacity,  it  may,  on  motion,  be  taken  off  the  file  (s)  (2).    If,  file. 
however,  a  suit  has  been  properly  instituted,  and  the  plaintiff  sub-  Seau,  if  filed 
sequently  becomes  imbecile,  that  circumstance  will  not  be  a  suffi-  1^°™/^^ 
cient  ground  for  taking  the  bill  off  the  file.     Thus,  where  a 
motion  was  made  on  the  part  of  the  defendant  to  take  a  bill  off 
the  file,  on  the  ground  of  the  plaintiff  having  been  for  some  time 
reduced  by  age  and  infirmity  to  a  state  of  mental  imbecility, 
which  rendered  her  incapable  of  instituting  a  suit ;  but  the  cir- 
cumstances of  the  case"  did  not,  in  the  opinion  of  Lord  Eldon, 
warrant  the  inference  that  at  the  time  of  filing  the  bill  she  was 
incompetent  to  authorize  the  proceeding,  and  as  the  bill  appeared 
to  be  a  proper  one  with  a  view  to  her  rights  and  interests,  his 
Lordship  thought,  that  as  the  suit  was  rightly  commenced  and  the 
further  prosecution  of  it  proper,  it  would  be  a  strong  step  even  to 
stay  the  proceedings,  merely  because  her  state  of  mind  was  such 

(p)  Shelf,  on  Lnn.  418.  others,  in  Ch.  Dec.  1  Dee.  1760.  Dit- 
to) Niell  v.  Morley,  9  Yes.  478.  to  on  Supplem.  Bill,  4  Mar.  1779. 
(r)  Lord  Red.  23,  cites  Elizabeth  (s)  Wartnarby  v.  Wartnarby,  Jac. 

Liney ,  a  person  deaf  and  dumb  by  377. 

her  next  friend,  against  Witherly  and 

(1)  Ez  parte  Wragg,  5  Sumner's  Vesey,  450,  452,  Mr.  Hovenden's 
notes ;  Matter  of  Wendell,  1  John.  Ch.  600. 

(2J  A  person  in  dotage,  or  an  imbecile  adult,  may  sue  by  next  friend.  C. 
D.  Owing's  case,  1  Bland.  373;  Rothwell  v.  Bonshell,  ib.  See  Story  Eq. 
PI.  § .  66.    See  also  Mansfield  v.  Mansfield,  13  Mass.  412,  cited  ante,  90,  n. 
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Persons  disqualified  from  suing  alone: 


Effect  of 
Coverture. 


that  she  could  not  revoke  the  authority  previously  given,  but  that 
to  take  the  bill  off  the  file  and  make  the  answer  waste  paper  could 
not  be  done  (0  (1). 


Section  III. 
Married  Women. 


Cannot  bring 
actions  alone. 


Seems,  where 
the  husband  is 
evriUtermar- 


transported  for 
life; 


or  attainted 
and  banished 
by  Act  of  Par- 
liament; 


By  marriage  the  husband  and  wife  become  as  one  person  in  law, 
and  upon  this  union  depends  all  the  legal  and  equitable  rights  and 
disabilities,  which  either  of  them  acquires  or  incurs  by  the  inter- 
marriage. One  of  the  consequences  of  this  unity  of  existence 
and  interest  between  the  husband  and  wife  is,  that  at  Common 
Law  a  married  woman  cannot,  in  any  case  during  the  continuance 
of  her  coverture,  institute  a  suit  alone ;  therefore,  whenever  it  is 
necessary  to  apply  to  a  judicial  tribunal  respecting  her  rights,  the 
proceeding  must  be  commenced  and  carried  on  in  their  joint 
names.  This  rule  is  invariable  in  Courts  of  ordinary  jurisdiction, 
unless  when  the  husband  can  be  considered  as  civiUter  mortuus, 
in  which  case  the  wife  is  looked  upon  as  restored  to  her  rights  and 
capacity  as  a /erne  sole,  and  may  sue  alone. 

With  respect  to  what  is  called  a  civil  death  in  law,  Lord  Coke 
says  that  a  deportation  for  ever  into  a  foreign  land,  like  to  a  profes- 
sion, is  a  civil  death,  and  that  in  such  cases  the  wife  maj  bring 
an  action,  or  may  be  impleaded  during  the  natural  life  of  her 
husband;  and  so,  if  by  an  Act  of  Parliament  the  husband  be 
attainted  of  treason  or  felony,  and  saving  his  life  is  banished  for 
ever,  this  is  a  civil  death,  and  the  wife  may  sue  as  a  feme  sole; 
but  if  the  husband  have  judgment  to  be  exiled  but  for  a  time, 
which  some  call  a  relegation,  this  is  no  civil  death  {%)  (2), 


J? 


Wartnarby  v.  Wartnarby,  Jac.        («)  Co.  Lit.  132. 


.8 


1)  Story  Eq.  PI.  §  66. 

2)  Story  Eq.  PL  §  61;  Wright  v.  Wright,  2  Desaus.  244;  Cornwall  v. 
Hoyt,  7  Conn.  420 ;  Troughton  v.  Hill,  2  Hay w.  406 ;  Robinson  *.  Reynolds, 
1  Aiken,  174. 

Mr.  Chancellor  Kent,  2  Kent,  (5th  ed.)  154,  in  reference  to  this  point,  re- 
marks, that "  Lord  Coke  seem*  to  put  the  capacity  of  the  wife  to  sue  as  a 
feme  soUy  upon  the  ground,  that  the  abjuration  or  banishment  of  the  husband 
amounted  to  a  civil  death.  But  if  the  husband  be  banished  for  a  limited  tone 
only,  though  it  be  no  civil  death,  the  better  opinion  is,  that  the  consequences 
as  to  the  wife  are  the  same,  and  she  can  sue  and  be  sued  as  a.  feme  eole."  See 
also  Ex  parte  Franks,  1  Moore  &  Scott,  1. 

In  Robinson  v.  Reynolds,  1  Aiken,  174,  this  point  was  considered  and  the 
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At  Law  also,  every  person  who  is  attainted  by  ordinary  process  Effect  of  Co- 
of  high  treason,  petit  treason,  or  felony,  is  disabled  to  bring  any  vJL^^, 
action,  for  he  is  extra  legem  positus,  and  is  accounted  in  law  ctwft-  or  by  ordinary 
ter  mortuus  (x) ;  and  where  the  husband  is  an  alien,  and  has  left  P*00*"? 
this  kingdom,  or  has  never  been  in  this  country,  the  wife  may 
during  such  absence  sue  alone  (y)  (1),  although  in  ordinary  cases  or  alien  abroad. 

(z)  4  T.  R.  361 ;  2  B.  &  P.  165;  4  (y)  2  Esp.  554,  587;  1  B.  &,  P. 

Esp  Rep.  27;  1  Selw.  N.  P.  6th  ed.  357;  2  B.  &  P.  226 ;  1  N.  R.  80;  11 

€28 ;  Cro.  Car.  519;  145 ;  Bac  Ab.  tit.  East,  301 ;  3  Camp.  123 ;  5  T.  R.  679, 

Bar.  *  Feme  [M.] ;  9  East,  472.  682. 

English  eases  ably  reviewed ;  but  the  question  was  by  this  ease  Still  left  un- 
settled whether  transportation  or  banishment  of  the  husband  by  law,  tor  a 
limited  time  only,  would  be  sufficient  to  give  the  wife  the  capacity  to  sue  and 
be  sued  as  a  feme  sole. 

It  seems,  however,  from  the  case  of  Foster  v.  Everard,  Craw.  &.  Dix,135, 
that  a. feme  covert,  whose  husband  has  been  transported  for  a  limited 
term  of  years,  will  not  be  allowed  to  sue  in  Equity  as  a  feme  sole. 

(1)  2  Kent,  (5th  ed/)  155.  Where  the  husband  had  never  been  in  the 
United  States,  and  had  deserted  his  wife  in  a  foreign  country,  and  she  came 
here  and  maintained  herself  as  a.  feme  sole,  she  was  held  entitled  to  sue  and 
be  sued  as  a/eme  sole.  Gregory  t.  Paul,  15  Mass.  31 ,  Rand's  ed.  p.  35,  n.  (*), 
and  cases  cited. 

So,  where  the  husband,  a  citizen  of  and  a  resident  in  another  of  the  United 
States,  compelled  his  wife  to  leave  him  without  providing  any  means  for  her 
support,  and  she  came  into  Massachusetts  and  maintained  herself  there  for 
more  than,  twenty  years  as  a  single  woman,  she  was  held  entitled  to  sue  as  a 
feme  sole.  Abbot  v.  Bayley,  6  Pick.  89.  The  principle  of  the  above  de- 
cisions has  been  extended  still  further  by  the  Rev.  Stat,  of  Massachusetts, 
ch.  77,  §  18.  See  Story  Eq.  PI.  §  61,  and  note  to  this  point;  2  Kent,  (5th 
ed0156,157. 

In  Beane  v.  Morgan,  4  M'Cord,  148 ;  S.  C.  1  Hill,  8,  it  was  held,  that  if 
the  husband  leave  the  State,  without  the  intention  of  returning,  the  wife  is 
competent  to  contract,  to  sue  and  be  sued,  as  if  she  were  a  feme  sole.  See 
Valentine  v.  Ford,  2  Browne,  193;  Robinson  v.  Reynolds,  1  Aik.  174; 
Troughton  v.  Hill,  2  Hay  w.  406 ;  Rhea  v.  Rhenner,  1  Peters,  105 ;  Edwards 
v.  Davie*,  16  John.  286 ;  Chitty,  Cont.  (6th  Am.  ed.)  177,  et  seq. 

In  Gregory  v.  Pierce,  4  Metcaif,  478,  it  was  observed  by  Chief  Justice  Shaw, 
that "  the  principle  is  now  to  be  considered  as  established  in  this  State,  as  a 
necessary  exception  to  the  rule  of  the  common  Law,  placing  a  married  woman 
under  disability  to  contract  or  maintain  a  suit,  that  where  the  husband  was 
never  within  the  Commonwealth,  or  has  gone  beyond  its  jurisdiction,  has 
wholly  renounced  his  marital  rights  and  duties,  and  deserted  his  wife,  she 
may  make  and  take  contracts,  and  sue  and  be  sued  in  her  own  name,  as  a 
feme  sole.  It  is  an  application  of  an  old  rule  of  the  common  law,  which 
took  away  the  disability  of  coverture  when  the  husband  was  exiled  or  had 
abjured  the  realm.  Gregory  v.  Paul,  15  Mass.  31 ;  Abbot  v.  Bailey,  6  Pick. 
89.  In  the  latter  case,  it  was  held,  that  in  this  respect,  the  residence  of  the  , 
husband  in  another  State  of  these  United  States,  was  equivalent  to  a  res- 
idence in  any  foreign  State  ;  he  being  equally  beyond  the  operation  of  the 
laws  of  the  Commonwealth  and  the  jurisdiction  of  its  Courts. 

But  to  accomplish  this  change  in  the  civil  relations  of  the  wife,  the  de- 
sertion by  the  husband  must  be  absolute  and  complete ;  it  must  be  a  volun- 
tary separation  from  and  abandonment  of  the  wife,  embracing  both  the  fact 
and  the  intent  of  the  husband  to  renounce  de  facto,  and  as  ftr  as  he  can  do 
it,  the  marital  relation,  and  leave  his  wife  to  act  as  a/ems  sole.    Such  is  the 
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Effect  of  Co- 
verture. 

Rules  of  Law 
followed  in 
Equity. 


Wife  cannot 
■ue  without 
husband,  ex- 
cept under  cer- 
tain circum- 
stances. 
Distinction  at 
Law  between 
personal  pro- 
perty accrued 
before  and  af- 
ter marriage. 


the  absence  of  the  husband  affords  no  ground  for  a  wife's  proceed- 
ing separately  (z).  In  these  respects  Courts  of  Equity  follow  the 
rules  of  Law.  Thus  it  has  been  held  in  Equity,  that  where  a 
husband  has  been  banished  for  life  by  Act  of  Parliament,  the  wife 
may  in  all  things  act  as  a  feme  sole,  as  if  her  husband  were  dead, 
and  that  the  necessity  of  the  case  requires  that  she  should  have 
such  power  (a) ;  and  where  a  husband  was  attainted  of  felony 
and  pardoned  on  condition  of  transportation,  and  afterwards  the 
wife  became  entitled  to  some  personal  estate  as  orphan  to  a  free- 
man of  London,  such  personal  estate  was  decreed  to  the  wife  as 
a  feme  sole  (b). 

In  Equity,  however,  as  well  as  at  Law,  the  general  rule  which 
requires  the  husband  to  be  joined  in  a  suit  respecting  the  rights 
of  his  wife,  prevails,  except  under  particular  circumstances,  which 
will  be  hereafter  pointed  out ;  but  at  Law,  there  exists  a  distinc- 
tion between  actions  for  property  which  has  accrued  to  the  wife 
before  marriage,  and  actions  for  property  which  has  come  to  her 
afterwards,  which  distinction  does  not  appear  to  prevail  in  Equity. 
For  with  respect  to  such  debts  and  other  choses  in  action  as  belong 
to  the  wife  and  continue  unaltered,  since  the  husband  cannot  dis- 
agree to  her  interest  in  them,  and  as  he  has  only  a  qualified  right 
to  possess  them,  by  reducing  them  into  possession  during  her  life ; 
he  is  unable  to  maintain  an  action  for  such  property  without 
making  his  wife  a  party  (c)  (1) ;  but  for  all  personal  estate  which 


(i)  11  East,  301;  p  Kent,  (5th  ed.) 
156.] 

(a)  Countess  of  Portland  «.  Prod- 
gen,  2  Vera.  104 ;  S.  C.  Eq.  Ca.  Ab. 
171,  PL  1. 


(b)  Newsome   v.  Bowyer.   3    P. 
Wins.  37. 

(c)  1  Roper  on  Husband  and  Wife, 
211,  and  the  cases  there  cited,  notia. 


renunciation,  coupled  with  a  continued  absence  in  a  foreign  State  or  country, 
which  is  held  to  operate  as  an  abjuration  of  the  realm." 

In  Massachusetts,  it  is  provided  by  Statute,  that,  when  any  married  man 
shall  absent  himself  from  the  State,  abandoning  his  wife  and  not  making  suf- 
ficient provision  for  her  maintenance,  if  the  wife  is  of  the  age  of  twenty-one 
years,  the  Supreme  Judicial  Court  may,  on  her  petition,  authorise  her  to 
commence,  prosecute,  and  defend  any  suit  in  law  or  Equity  to  final  judgment 
and  execution,  in  like  manner  as  if  she  were  unmarried.  Rev.  Stat.  ch.  77. 
§  1.  §  4. 

A  wife  who  is  divorced  a  metua  et  tharo,  may  sue  as  */mu  *ole  on  causes 
of  action  arising  after  the  divorce.  Dean  v.  Richmond,  5  Pick.  461 ;  Pierce  ». 
Burnham,  4  Metcalf,  303.    See  2  Kent,  (5th  ed.)  157. 

(1)  In  Clapp  v.  Stoughton,  10  Pick.  47,  it  was  remarked  by  Mr.  Justice 
Wilde,  "  I  think  the  true  rule  is,  that  in  all  cases  where  the  cause  of  action 
survives  to  the  wife,  the  husband  and  wife  must  join,  and  he  cannot  sue  alone. 
This  rule  will  go  farther  than  any  other  to  reconcile  all  the  cases.  In  aU  ac- 
tions for  chose*  in  action  due  to  the  wife  before  marriage,  the  husband  and 
wife  must  join j  and  among  all  the  conflicting  cases,  I  apprehend  not  one 
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accrues  to  the  wife,  or  to  the  husband  and  wife  jointly  daring  ?°^er  2*^-7" 
marriage,  and  for  all  covenants  made  or  entered  into  with  them  v^^,-^/ 
daring  that  period,  the  husband  may,  at  Law,  commence  proceed- 
ings in  his  own  name ;  because  the  right  of  action  having  accrued 
after  marriage,  the  husband  may  disagree  as  to  his  wife's  interest 
and  make  his  own  absolute,  an  intention  to  do  which  he  manifests 
in  bringing  an  action  in  his  own  name,  when  it  might  have  been 
commenced  in  the  name  of  both  of  them  (d)(1)  and  in  such  case, 
it  has  been  held,  that  if  the  husband  recover  a  judgment  for  a 
debt  due  to  the  wife,  and  die  before  execution,  his  personal  repre- 
sentative will  be  entitled  to  the  benefit  of  it,  and  not  the  wife  («).  Does  not  apply 
The  distinction  above  pointed  out  does  not,  however,  as  has  been  m    ,m  y" 
stated,  appear  to  exist  in  Courts  of  Equity,  where  it  seems  neces- 
sary that  in  all  cases  in  which  the  husband  sefeks  to  recover  the 
property  of  the  wife,  he  should  make  her  a  party  co-plaintiff  with 
himself,  whether  the  right  to  the  property  accrued  before  or  after 
marriage  (2).    Thus  in  Clarke  v.  I-ord  Angier  (/),  where  a  Wife  must  in 
legacy  was  given  to  nfeme  whilst  she  was  covert,  and  this  husband  JJ^J^St 
without  her  exhibited  a  bill  for  it,  to  which  the  defendant  demur-  for  her  own 
red,  on  the  ground  that  the  wife  ought  to  have  been  joined  in  the  esUte* 
suit,  the  demurrer  was  allowed  (g)  (3) ;  and  the  Court  has  even 
gone  the  length  of  granting  an  injunction  to  stay  proceedings  in 

d)  Ibid.  210.  (/)  2  Freeman,  160 ;  1  Cha.  Ca.  61 ; 

^  ■      *  ~  "         -  "  "sis.  78. 


ej  Oglander   v.  Batson,  1  Vera.    Nel 
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Garforth  v.Bradley,  2  Ves.  677.    _  (g)  Vide  etiam  Blount  v.  Bestland, 


can  be  found  in  which  it  was  held,  that  the  husband  could  ine  alone,  where 
the  cause  of  action  would  clearly  survive  to  the  wife."  See  Morie  v.  Earl. 
13  Wendell,  271. 

(1)  2  Kent,  (5th  ed.)  142, 143. 

(2)  See  Cherry  t>.  Belcher,  5  Stew.  &  Port.  133;  Triable  v.  Tribble,  5  J. 
J.  Marsh,  180;  Bradley  v.  Emerson,  7  Vermont,  369. 

(3)  In  such  case  the  husband  and  wife  are  necessary  parties.  Schuyler  v. 
Hoyle,  5  John.  Ch.  196 ;  Oldham  v.  Collins,  4  J.  J.  Marsh,  50 ;  2  Kent,  (5th 
ed.)  138;  Foster  t>.  Hall,  2  J.  J.  Marsh,  546;  Pyle  v.  Cravens,  4  Litt.  18. 

In  the  case  of  Goddard  v.  Johnson,  14  Pick.  352,  at  Law,  it  was  decided, 
that  a  husband  may  sue  in  his  own  right,  after  the  death  of  his  wife,  for  a 
legacy  accruing  to  the  wife  during  the  coverture.  In  this  case  the  Court 
said,  "  We  think  the  husband  might  have  sued  alone,  had  the  wife  been  still 
hying,  and  consequently  that  this  action  may  be  sustained.  It  is  a  well  set- 
tled principle,  that  a  chose  in  action  accruing  to  the  husband  and  wife  during 
coverture,  vests  absolutely  in  the  husband."  In  Hapgood  v.  Houghton, 
22  Pick.  480,  the  Court  confirmed  the  above  decision.  See  Sawyer  v.  Bald- 
win, 20  Pick.  378;  Dayis  «.  Newton,  6  Metcalf,  543-545. 
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114  Persons  disquaUJUd  from  suing  abne : 

Joinder  of  hw.  the  Ecclesiastical  Court,  in  a  suit  instituted  there  by  a  husband 
bud  and  wife     , 
s^^^^^^y  alone,  to  obtain  a  legacy  bequeathed  to  his  wife  (A)  (1). 

Her  money  The  ground  upon  which  Courts  of  Equity  require  the  wife  to 

CourTvrithout  **  J0"1^  M  co-plaintiff  with  her  husband  in  suits  relating  to  her 

her  consent,     own  property  is,  the  parental  care  which  such  Courts  exercise  over 

those  individuals  who  are  not  in  a  situation  to  take  care  of  their 

own  rights ;  and  as  it  is  presumed  that  a  father  would  not  marry 

his  daughter  without  insisting  upon  some  settlement  upon  her,  so 

those  Courts  standing  in  loco  parentis,  will  not  suffer  a  husband 

to  take  a  wife's  portion  until  he  has  agreed  to  make  a  reasonable 

provision  for  her  (t)  (2),  or  till  it  has  given  the  wife  an  oppor- 

(k)  Anon.  1  Atk.  491 ;  Meales  v.  rait  alone,  bat  is  obliged  to  resort  to 
Meales,  5  Ves.  517,  note.  From  whmt  a  Court  of  Equity  for  the  purpose  of 
was  said  by  the  Master  of  the  RoUs  in  removing;  some  legal  impediments,  or 
Carr  v.  Taylor,  10  Ves.  580,  some  of  obtaining  the  benefit  of  an  account, 
doubt  appeara  to  have  existed  in  his  With  great  deference,  however,  to  so 
Honor's  mind  as  to  the  application  of  high  an  authority,  it  is  submitted,  that 
the  rule  which  requires  a  wife  to  be  such  a  distinction  does  not  exist, 
joined  in  all  suits  instituted  by  her  since  the  right  of  a  wife  to  a  settle- 
husband  for  the  recovery  of  her  prop-  ment,  which  is  the  foundation  of  the 
erty,  to  cases  where  the  property  rule,  which  requires  the  wile  to  be 
sought  to  be  recovered  is  merely  a  joined,  applies  to  all  cases  where  the 
Ufml  ekom  m  sett**,  accruing  to  the  wife's  estate  is  concerned,  whether 
wife  after  marriage,  and  for  which  the  legal  or  equitable, 
husband  might,  at  Law,  maintain  a  (s)  2  Atk.  420. 

(1)  The  subject  of  the  husband's  right  to  a  legacy  bequeathed  to  his  wife, 
or  to  a  distributive  share  in  an  estate,  in  which  the  is  interested,  is  fully  con- 
sidered, and  the  authorities  collected,  in  Blount  v.  Bestland,  5  Sumner's 
Vesey,  515,  Perkins's  note  (•)  ;  Carr  v.  Taylor,  10  ib.  574,  Perkins's  note  (c). 
(2)  This  point  is  very  fully  considered  in  2  Kent,(5th  edj  139,  et  seq.  If  the 
husband  wants  the  aid  of  Chancery  to  get  possession  of  his  wife's  property, 
••  or  if  her  property  be  within  the  reach  of  the  Court,  he  must  do  what  is  equit- 
able by  making  a  reasonable  provision  out  of  it  for  the  maintenance  of  her 
and  her  children.    Whether  the  suit  for  the  wife's  debt,  legacy,  or  portion,  be 
by  the  husband  or  by  his  assignees,  the  result  is  the  same,  and  a  proper  settle- 
ment on  the  wife  must  first  be  made  of  a  proportion  of  the  property.     Ib; 
Howard  v.  Moffat,  2  John.  Ch.  206;  Duvall  v.  Fanner's  Bank  Maryland,  4 
GJl  <k  John.  282;  Whitesides  ».  Dorris,  7  Dana,  106;  Dumond  v.  Ma*ee, 
i  k^,5^'  I18 ;  Kenne7  »■  Udall,  5  John.  Ch.  464 ;  Haviland  «.  Bloom,  6 
fi^JFt178' 2Story  EckJut.  §  1402,  et  seq.;  Mumford  t>.  Murray,  1  Paisi, 
v^L  *&L  *'  C*0l£n'  1i»J*  1G6'  ***T*  *•  BaWwin,20 Pick. 378 ;X 
Olen^P^^6^1^^1*-545'  T^er  v.  Andrews,  13  Maine,  124; 
Itt'llm'nlS  °ph  33;  <&*  *'  AdMM> l  D*™--  567;  Heath  •: 
Bailey  En^!  S;,LM'  %T  ?'  W9&&  9  WatU>  OT*  M*en  »■  Mye«,  1 
Monro^fe^ '      e,m  ••  ^m*"".  *  Bl«°\  545;  Tevi.  •.  Richarkon;  7 

y^toS^StZFTZ?1*  -B^W  nle  of  «**  Co"**  of  Equity,  in  New 
»■  wtf? ^Si^iSSlt T'  T*  Te8tnin  *  hudMuld  ^  recoTerins-at  Uw 

*»  "  -«oh  W|  on  a  bill  filed  by^u  SS^JZwST^A 
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tunity  of  making  her  election,  whether  the  property  shall  go  to  Joinder  of  hus- 
her  husband  or  shall  be  made  the  subject  of  a  settlement  upon  her  M  **  Wl  e 
and  her  children.  Upon  this  principle  it  is,  that  where  a  sum  of 
money  is  declared  by  the  decree  or  order  of  the  Court  to  belong 
to  a  married  woman,  the  Court  will  not  suffer  it  to  be  paid  over  to 
the  husband  till  the  wife  has  been  examined  apart  from  him,  to 
ascertain  whether  such  payment  is  to  be  made  by  her  consent,  or 
whether  she  is  willing  to  have  a  settlement  of  the  money  made 
upon  her  and  her  children  (k)  (1).     It  is  therefore  the  constant 

(*)  Elliot  «.  Cordell,  5  Mad.  156. 

v.  Van  Deusen,  4  Paige,  64.    Or  on  a  petition.  Davis  v.  Newton,  6  Metcalf, 
643. 

The  result  of  the  cases  seems  to  be,  that  whenever  the  interests  of  a  mar- 
ried woman  are  brought  before  the  Court,  in  opposition  to  the  claims  of  her 
husband,  they  will  be  attended  to,  whoever  the  person  applying  to  the  Court 
may  be.  Clancy,  Rights  of  Women,  (Am.  ed.)  474 ;  2  Story  Eq.  Jur.  § 
1414;  Van  Duzen  v.  Van  Dozen,  6  Paige,  366 ;  Davis  v.  Newton,  6  Met- 
calf,  543,  544. 

See  a  discussion  of  this  subject  of  settlement  in  such  cases,  in  Parsons  v. 
Parsons,  9  N.  Hamp.  309,  320,  et  seq. ;  2  Kent,  (5th  ed.  141, 142. 

In  some  of  the  States  the  power  of  affording  such  protection  to  the  wife 
does  not  exist.  See  2  Kent,  (5th  ed.)  141,  142;  Parsons  v.  Parsons,  9  N. 
Hamp.  309,  320,  et  seq. ;  Yoke  v.  Barnet,  1  Binney,  358  ;  Matter  of  Miller, 
1  Ashmead,  323.  In  Sawyer  v.  Baldwin,  20  Pick.  367,  in  reference  to  se- 
curing a  provision  for  the  wife  in  such  cases,  the  Court  remark,  that  the 
"  practice  prevails  to  some  extent  in  New  York,  but  is  repudiated  in  other 
States.  It  would  seem  to  be  repugnant  to  what  we  deem  the  legal  rights  of 
the  husband,  and  would  never  be  carried  so  far  here  as  it  has  been  in  Eng- 
land." 

But  in  Davis  v.  Newton,  6  Metcalf,  543,  speaking  of  the  wife's  right  to  a 
suitable  pro-vision  in  such  cases,  the  Court  remark,  that  it  u  is  an  Equity, 
which  Courts  will  uphold  in  all  cases  where  the  husband,  his  creditors,  or 
his  assignees  have  occasion  to  come  into  Court  to  obtain  possession  of  the 
property,  and  wherever  a  Court  of  Equity  can,  in  any  form,  exercise  juris- 
diction over  the  subject." 

Mr.  Chancellor  Kent,  2  Kent,  (5th  ed.)  141, 142,  remarks,  that,  "  though 
such  a  protection  cannot  be  afforded  to  the  wife  in  Pennsylvania,  where 
there  is  no  Court  of  Chancery,  nor  in  New  Hampshire,  where  Equity  powers, 
to  a  specific  extent  only,  are  conferred  by  Statute  upon  the  Supreme  Court 
of  common  law  jurisdiction  ;  yet  I  presume  that  it  exists  in  most  of  the  oth- 
er States  where  Courts  are  established  with  distinct  Equity  powers,  accord- 
ing to  the  English  system,  or  with  legal  and  equitable  powers  united,  accord- 
ing to  the  more  general  prevailing  practice  in  the  United  States.  It  exists 
in  Maryland  and  Tennessee,  and  in  the  latter  State  protection  is  even  afforded 
in  their  courts  of  law.  M'Elhattan  t>.  Howell,  4  Haywood,  19 ;  Duvall  v. 
Fanner's  Bank  of  Maryland,  4  Gill  &  John.  282."  Bo  in  Maine.  Tucker 
v.  Andrews,  13  Maine,  124.  For  other  States  see  Heath  v.  Heath,  2  Hill 
Ch.  104  ;  Myers  v.  Myers,  1  Bailey  Eq.  24  ;  Helm  v.  Franciscus,  2  Bland, 
545;  Tevis  v.  Richardson,  7  Monroe,  660;  Durr  v.  Bowyer,  2  M'Cord, 
368;  Argenbright  v.  Campbell,  3  Hen.  &  Munf.  144. 

It  exists  in  North  Carolina  with  some  limitations.  Bryan  v.  Bryan,  1  Bad. 
&  Dev.  Eq.  47. 

It  is  a  vain  attempt,  says  Mr.  Justice  Story,  to  ascertain  by  general  rea- 
soning, the  nature  or  extent  of  the  above  doctrine,  for  it  stands  upon  the 
practice  of  the  Courts.    2  Story  Eq.  Jur.  §  1407 ;  2  Kent,  (5th  ed.)  141. 

(1)  See  2  Story  Eq.  Jur.  §  1418,  and  cases  cited. 
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Wife's  consent  practice  of  the  Court,  where  the  object  of  the  suit  or  of  ait  inter- 
Money'in0  lo©utory  application  is  money  or  stock  belonging  to  a  married 
Court.  woman,  if  the  wife  be  resident  in  town,  for  the  Judge,  to  whom 
Prtc'tic^faTto  ^e  app^0***011  is  made,  to  take  her  examination  in  Court  apart 
taking  con-  from  her  husband  (1)  at  the  time  when  the  order  for  payment  is 
Knt>  pronounced  (/).     If  the  woman  be  resident  in  the  country,  a 

reefdent  in*     commission  will  be  directed  to  commissioners  for  the  purpose  of 
town.  taking  her  examination  (m),  and  the  order  for  this  commission 

may  be  either  inserted  in  the  decree,  or  made  the  subject  of  a 
commission      distinct  order  upon  motion  or  petition  (n).     Under  such  commis- 
in  the  country,  sion  the  married  woman  is  to  be  examined  by  the  commissioners, 
how  executed.  Qt  gucj1  mm,^  0f  them  as  are  mentioned  in  the  commission, 
separate  and  apart  from  her  husband  ;  and  her  examination  most 
be  taken  down  in  writing  and  signed  by  her  and  the  commis- 
sioners, who  then  certify  to  the  Court  the  execution  by  them  of 
the  commission.     Upon  this  being  done,  the  commission  with  the 
certificate  and  examination,  is  returned  to  the  Court  by  the  com- 
missioners and  in  the  subsequent  application  to  the  Court  to  have 
the  money  paid  to  the  husband  agreeably  to  the  wife's  consent, 
the  signatures  of  the  commissioners  to  the  certificate  and  examin- 
ation, and  of  the  wife  to  the  latter,  must  be  verified  by  affida- 
vit (o). 
Where  wife  Where  the  wife  is  resident  abroad,  a  similar  commission  to  take 

is  abroad.  her  COnsent  will  be  directed  to  persons  resident  there  (p).  In 
Minet  v.  Hyde  (q)  the  order  was,  that  she  should  appear  before 
some  of  the  plaintiffs  and  a  magistrate  of  Breda,  to  be  privately 
examined  as  to  her  consent,  such  examination  to  be  in  writing  in 
the  French  or  German  language,  and  to  be  signed  by  her,  and 
attested  by  notaries-public,  whose  certificate  thereof  was  also  to 
be  in  writing  either  in  the  French  or  German  language.  It  was 
also  ordered  that  such  signing  and  certificate  should  be  verified 
by  the  affidavit  of  some  credible  witnesses  either  in  the  German 
or  French  language,  before  a  proper  magistrate  of  Leyden  afore- 
said ;  and  that  the  examination,  certificate,  and  affidavit,  should 

(Z)  For  a  decree  to  pay  to  husband    order,  vide  ib.  258,  and  Tasburgh's 
on  consent  of  wife  given  in  Court,    case,  1  V.  &  B.  507. 


■  ease. 


vide  Seton  on  Decrees,  255.   For  the  (o)  1  Newl.  3S4 ;  Taabuxgh'i 

order,  vide  Hand's  Practice,  213.  1V.&B.  507. 

(m)  1  Newl.  383.  (p)  Parsons  t>.  Dunne,  2  Vet.  60; 

(n)  For  a  precedent,  vide  Seton,  Bourdillon  v.  Adair,  3  Bro.  337. 

257 ;  for  a  return  by  commissioners  to  (q)  2  Bro.  C.  C.  663. 

(1)  As  to  examinations  of  the  wife  apart  from  her  husband,  see  cases  cited 
in  Spurling  v.  Rochfort,  8  Sumner's  Vesey,  175,  Perkins's  note  (a) ;  Binford 
v.  Bawden,  1  Sumner's  Vesey,  512,  and  note  («),  and  cases  citea. 
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be  translated  into  English  by  certain  notaries-public,  sworn  to  the  Wife'f  consent 
truth  of  their  translation  (r).     Where,  however,  the  wife  is  domi-  Mo?J™to*hCT 
ciled  abroad,  and  in  a  country  by  the  law  of  which  there  is  no     Husband. 
equity  of  settlement,  but  the  whole  is  payable  to  the  husband,  her  JjJp^TV 
consent  is  not  necessary  (*).  ciled  abroad. 

It  seems  that  where  a  wife's  consent  has  been  already  given  Where  not  re- 
upon  her  examination  before  another  competent  tribunal,  she  need  <*uired- 
not  be  again  examined  in  a  Court  of  Equity ;  thus,  in  Campbell  0. 
French  (/),  Lord  Loughborough  did  not  think  it  necessary  to 
issue  a  commission  to  take  the  examination  of  a  married  woman 
residing  in  America,  as  she  appeared  to  have  been  examined  under 
a  commission  issued  by  the  government  of  Virginia,  and  had  con- 
sented to  a  power  of  attorney  to  receive  the  legacy  which  had 
been  executed  by  her  husband.  And  so  it  had  been  held,  that 
where  a  married  woman  is  entitled  to  a  share  of  money  arising 
from  the  sale  or  mortgage  of  an  estate  which  has  been  mortgaged 
or  sold,  and  in  order  to  effect  such  sale  or  mortgage  she  has  joined 
in  levying  a  fine  of  her  share,  and  for  that  purpose  has  undergone 
the  usual  examination  in  the  Court  where  such  fine  has  been  levied, 
she  will  be  barred,  by  the  fine,  of  her  equity  for  a  settlement  (u). 

It  may  be  observed  here,  that  all  applications  for  payment  to  the  Of  the  affida- 
husband  of  money  belonging  to  the  wife,  with  the  consent  of  the  .vit  thlt **£** 
wife,  must  either  be  supported  by  an  affidavit  that  there  is  no  meat. 
settlement  on  the  marriage  (t>),  or  if  there  has  been  any  settle- 
ment or  agreement  for  a  settlement  made  upon  the  marriage,  it 
must  be  produced  for  the  purpose  of  enabling  the  Court  to  judge 
whether  it  affects  the  fund  in  question  ;  and  in  the  case  of  Rose  0. 
Rolls  (x),  Lord  Langdale,  M.  R.,  observed,  that  many  instances 
had  recently  occurred,  where  parties  had  made  affidavits  represent- 
ing that  a  settlement  did  not  affect  the  property  in  question,  yet 
on  inspection  of  the  settlement  it  had  turned  out  to  be  quite  the 
reverse.    It  was  therefore  necessary  either  to  produce  the  settle- 
ment, or  to  show  that  none  existed.   The  Court  also  will  not  take  (y ) 

(r )  Ibid.  Ed.  Belt,  p.  662,  N.  1,  vide  &  W.  58,  as  to  production  of  originals 

etiam  Parsons  v.  Dunne,  Belt's  Suppl.  generally. 

toVes.  276.  (y)  Sparling  *.  Rochfort,  8  Ves. 

(*)  Campbell  v.  French,  3  Ves.  321 ;  176 ;  Woollands  v.  Crowcher,  12  Ves. 

Dues  v.  Smith,  Jac.  544  ;  Anstruther  178 ;  Jernegan  v.  Baxter,  6  Mad.  32 ; 

t.  Adair,  2  M.  &  R.  513.  but  in  the  case  of  Packer  t>.  Packer,  3 

(I)  3  Ves.  321.  Y.  <fe  C.  92,  Sir  J.  L.  Knight  Bruce, 

(it)  May  v..  Roper,  4  Sim.  360.  V.  C,  ordered  payment  upon  the  con- 

(v)  Minet  v.  Hyde,  2  Bro.  C.  C.  sent  of  a  married  woman  administra- 

G63;  Elliott  v.  Remmington,  9  Sim.  trix  of  the  residue  that  should  remain 

502.  of  a  fund  in  Court  after  the  payment 


i£ 


x)l  Beav.  270;  see  Jones  v.  Smith,    thereout  of  costs  not  at  that  time 
tare,  67 ;  Batt  v.  Cuthbertson,  3  Dr.    taxed. 
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Wife's  consent  the  consent  of  the  wife  till  the  amount  of  the  fund  is  ascertain- 
Moneytoher  e^  J  nor  wiH  it  direct  the  payment   where  only  part   is   ascer- 

Husband.     tained,  if  any  part  remains  unascertained  (2). 
ConsenTon^       Formerly,  where  the  sum  exceeded  100/.,  the  consent  of  the 
neceiB&iy  if     wife  could  not  be  dispensed  with  (a),  but  now,  where  the  cram  is 

200?  w  10/       Under  200*•,  or  Produces  ,e8S  than  10'-  a-year,  consent  will  be 

per  annum.      dispensed  with  (6) ;  and  in  Foden  v.  Finney  (c),  where  the  wife's 

money  in  Court  did  not  amount  to  200/.,  it  was  ordered  to  be  paid 

to  the  husband,  though  he  had  deserted  her,  and  she  opposed  the 

application.     In  a  case  where  the  wife  became  of  unsound  mind, 

and  was  supported  by  her  husband,  the  Court  ordered  the  whole 

of  her  income  not  settled  to  her  separate  use  amounting  to  500/. 

Where  wife      a-year  to  be  paid  to  him ;  but  the  arrears,  and  future  payments  of 

mind,  an  annuity  of  100/.  a-year,  settled  to  her  separate  use,  were  ordered 

to  be  accumulated  for  her  benefit  (d) :  and  where  a  sum  of  stock 

was  bequeathed  to  a  married  woman,  whose  husband  was  of 

Where  hus-      unsound  mind,  though  no  commission  of  lunacy  had  been  issued 
band  of  un-  ....  ...  -    ,  -, 

sound  mind,     against  him,  in  consideration  of  the  poverty  of  the  parties,  an 

order  was  made  upon  petition,  that  the  dividends,  amounting  to 

20/.  per  annum,  should  be  paid  to  the  wife  (e). 

Effect  of  mar-      By  an  order  of  the  16th  Feb.  1806  (/),  it  is  directed  that  where 

m^raerrepoit-  ^  sum  *8  or^ere^ to  ^e  Pa^>  <*  *8  reported  to  be  due  to  an  unmar- 
ed  due  to  a  ried  woman,  in  case  of  her  marriage  before  payment,  where  the  sum 
does  not  amount  to  200/.  or  to  the  sum  of  10/.  in  annual  payments, 
upon  affidavit  of  the  husband  and  wife  stating  such  marriage,  and  that 
no  settlement  or  agreement  lor  a  settlement  has  been  made  affecting 
or  relating  to  such  sum,  the  Accountant-general  may  make  his 
draft  for  such  money,  payable  either  to  the  wife  or  to  the  husband. 
But  in  such  a  case  where  the  sum  in  Court  amounts  to  200/.  and 
upwards,  the  money  cannot  be  paid  out  without  an  application  to 
the  Court,  which  also  must  be  supported  by  an  affidavit  from  the 
party  that  the  money  has  not  been  the  subject  of  settlement  (g). 
This  restriction,  however,  applies  only  to  applications  for  the 
capita],  for  where  the  interest  only  of  a  fund  is  ordered  to  be  paid 
to  a  single  woman  who  afterwards  marries,  the  Accountant-gen- 
eral may,  even  where  the  amount  exceeds  10/.  per  annum,  con- 
tinue to  make  the  payments  to  the  husband ;  but  in  such  case 
also  it  is  necessary,  that  besides  the  usual  affidavit  of  the  mar- 

(z)  Godber  v.  Laurie,  10  Pri.  152.  («*)  Nettleahip    v.  Nettleahip.   10 

(a)  Bourdillon  0.  Adair,  3  Bro.  237.  Sim.  236. 

(6)  Elworthy  t>.  Wicketead,  1  J.  &  («)  Stead  v.  Calley,  2  M.  A  K.  68. 

W.  69.  (/)  Beamed  Ord.  464. 

(c)  4  Run.  428.  (g)  Hough  v.  Ryley,  2  Cox,  157. 


woman. 
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riage  and  identity  of  the  party,  there  should  he  an  affidavit  that  Wife's  consent 
there  was  no  settlement  or  agreement  for  a  settlement  (A).  M^eykTher 

The  wife,  as  we  have  seen,  may,  upon  her  examination  in  Court     Husband. 
or  before  commissioners,  waive  her  right  to  a  settlement  alto-  jf^fe^?0' 
gether,  and  give  the  property  to  her  husband  (1).     In  Ex  parte  sent,  the  fund 
Higham  (•),  however,  Lord  Hardwicke  appears  to  have  consid*  Pjji*0  hu*" 
ered  himself  entitled  to  object  to  the  whole  fund  being  paid  over 
to  the  husband,  who  was  in  trade,  even  though  the  wife  consented. 
But  in  Willats  v.  Cay  (&),  where  the  wife  had  appeared  in  Court, 
and  being  examined  desired  that  the  whole  money  might  be  paid 
to  her  husband,  the  Master  of  the  Rolls,  although  the  parties  had 
married  without  the  consent  of  the  wife's  relations,  and  the  hus- 
band appeased  to  be  insolvent,  refused  to  refer  it  to  the  Master  to 
consider  a  scheme  for  securing  a  provision  for  the  wife,  observing,  not  paid  where 
that  it  was  never  done  unless  circumstances  of  fraud  or  of  com- cu^twcetof 
pulsion  on  the  part  of  the  husband  appeared;  and  that  a  wife  fraud,  &c. 
might  as  well  dispose  of  her  personal  estate,  over  which  she  has 
an  absolute  control,  as  of  real  estate,  which  she  might  do  by  join- 
ing in  a  fine  with  her  husband  (/)  (2). 

But,  although  a  wife  may  consent  to  waive  her  equity  for  a  set-  Her  consent 
tlement  out  of  her  immediate  personal  property,  yet  where  property  on}?  u^en 
has  been  settled  to  her  use  for  life,  and  after  her  death  to  such  per-  right  to  prop- 
sons  as  she  should  appoint  by  will,  and  in  default  of  appointment ert7  immedi- 
to  her  executors,  &c,  she  cannot,  in  her  lifetime,  consent  that  the      ' 
property  should  be  given  to  her  husband  (m). 

The  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  con- 
sent to  depart  with  that  interest  which  is  the  creature  of  a  Court 
of  Equity ;  viz.  the  right  which  she  has  in.  a  Court  of  Equity  to 
claim  a  provision  by  way  of  settlement  on  herself  and  children, 
out  of  the  property  which  at  Law  the  husband  could  take  posses- 
sion of  in  her  right  This  equity  arises  upon  the  husband's  legal  and  not  where 
right  to  present  possession ;  and  the  principle  has  no  application  *  remaindeT  or 
to  a  remainder  or  reversion,  which  can  only  be  passed  to  the  hus- 
band when  it  falls  into  possession  :  with  respect  to  an  interest  of 

Clayton  v.  Gresham,  10  Yes.  Hearle  v.  Greenback,  3  Atk.  709; 

Parsons  v.  Dunne,  2  Yes.  60  ;  Anon. 

(0  9  Yes.  579.  2  Yes.  671 ;  Minet  v.  Hyde,  2  Bro. 

(*)  2  Atk.  67.  C.  C.  663 ;  Dimmoch  v.  Atkinson,  3 

(Q  Vide  ace.  Milner  v.  Colmer,  2  Bro.  195;  Ellis  v.  Atkinson,  ib.  565; 

P.  Wins.  642;  Lanoy  t>.  Athol,  2  Atk.  Hood  v.  Burlton,  4  Bro.  C.  C.  121. 

448;  Oldham  v.  Hughes,  2  Atk.  452;        (m)  Socket  v.  Wray,  2  Atk.  6,  n. 

(1)  2  Story  Eq.  Jur.  §  1418,  and  note  ;  Murry  v.  Lord  Elibank,  10  Sum- 
ner's Yesey,  84,  and  note  (/). 

(2)  See  Sawyer  v.  Baldwin,  20  Pick.  378. 
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Persons  disqualified  from  suing  alone  . 


Wife's  consent 

to  payment  of 

Money  to  her 

Husband. 


When  it  con- 
sists of  a  re- 
mainder, and 
there  is  a  pow- 
er of  appoint- 
ment in  the 


Where  under 
tenant  in  tail, 
Act  7  Geo.  IV. 
c.45. 


this  description,  it  has  been  stated  generally,  that  the  Court  will 
not  allow  her  by  any  act  of  hers  during  coverture  to  bind  her  fu- 
ture rights.  Without  her  consent  the  Court  will  not  deal  with  it 
or  dispose  of  it  at  all ;  and  her  consent  the  Court  will  refuse  to 
take  (n)  (1).  Thus  a  petition,  which  had  for  its  object  the  pay* 
ment  to  the  husband  of  a  sum  of  money  to  which  the  wife  was  en- 
titled in  reversion  after  the  death  of  her  mother,  was  refused  (o). 
In  Howard  v.  Damiani  (p),  however,  a  different  order  appears 
to  have  been  made  by  Sir  William  Grant,  M.  R. ;  but  that  was  a 
mere  order  made  by  consent,  and  according  to  the  opinion  of 
Lord  Lyndhurst  in  Honor  v.  Morton  (q),  not  to  be  relied  upon. 
In  Macarmick  v.  Buller  (r),  however,  Lord  Kenyon,  M.  R.,  made 
an  order,  upon  the  consent  of  a  married  woman  given  in  Court, 
for  the  payment  of  trust  money  to  her  husband,  which  appears  to 
be  completely  at  variance  with  the  rule  laid  down  in  the  cases  just 
cited.  In  that  case,  on  the  marriage  of  the  plaintiff,  a  sum  of 
9,000/.  had  been  vested  in  trustees  upon  trust  to  pay  the  interest 
to  the  husband  for  life,  and  after  his  death  to  the  wife  for  life,  and 
upon  the  death  of  the  survivor  to  pay  the  principal  to  such  per- 
sons as  such  survivor  should  direct ;  but  the  husband  having  oc- 
casion for  the  money,  joined  with  the  wife  in  executing  a  deed- 
poll,  whereby  they  appointed  the  money  immediately  to  the  hus- 
band, and  upon  personal  examination  of  the  wife  in  Court,  the 
trustees  were  directed  to  pay  the  money  to  the  husband,  and  to  de- 
liver up  the  settlement  to  be  cancelled.  In  a  recent  case,  where 
hfeme  covert  was  tenant  in  tail  in  remainder  after  a  subsisting 
life  estate  of  money  to  be  laid  out  in  land,  it  was  held  by  Sir  J. 
Leach,  M.  R,  that  she  could  by  an  arrangement  with  the  tenant 
"for  life,  and  on  a  private  examination  under  the  7  Geo.  IV.  c.  45, 
consent  to  the  payment  of  a  portion  of  the  money  to  the  hus- 
band (s).  But  that  Act,  it  is  to  be  remarked,  gives  to  the  tenant 
in  tail  in  remainder  an  immediate  right  to  apply,  in  concurrence 
with  the  tenant  for  life,  for  the  payment  of  the  money  out  of  Court, 
so  that  the  order  so  made  under  the  Act  is  not  at  variance  with 


(n)  Lord  Cottenham  in  Frank  v. 
Frank,  3  M.  &  C.  178. 

(o)  Pickard    v.  Roberts,    3  Mad. 

384 ;  see  Stiffe  v.  Everitt,  1  M.  &  C. 

.  37 ;  Richards  v.  Chambers,  10  Ves. 

580,  [Sumner's  ed.  note  (b)  ;]Ritchie 


v.  Broadbent,  2    Jac, 


456; 


Woollands  v.  Crowcher,  12  Yes.  175 ; 
ib.  458,  n. ;  and  post,  on  Wife 'Blight 
by  Survivorship. 

>)  2  Jac.  &  W.  258,  n. 
3  Russell,  63. 
Cox,  357. 
re  Silcock's  Est.  3  Rum. 


00  8 
(#)In 


f  1)  Woollands  «.  Crowcher,  12  Sumner'i  Vesey,  174,  Perkins's  note  (•), 
and  cases  cited ;  2  Story  Eq.  Jar.  §  1413,  and  notes  and  cases  cited. 
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the  rule  above  noticed,  that  the  wife  can  only  consent  to  depart  Wife's  consent 

with  that  which  the  husband,  in  her  right,  has  an  immediate  right  Mo^eyuTher 

to  reduce  into  possession.  Husband. 

Where  property  is  settled  to  the  separate  use  of  a  married  wo-  jj""^N/~^"' 

man,  her  examination  in  Court  is  not  necessary  in  order  to  pass  tion  in  Court 

her  interest  to  a  purchaser.     The  principle  upon  which  this  rule  is  dispensed 
-.,.,..  ,  JT  ,  ,  ,   with,  where 

founded  is  that  she  is,  as  to  that  property,  a/em*  sole,  and  as  such  Bne  has  separ- 

has  a  disposing  power  over  it ;  and  it  applies  as  much  to  reversion-  ftte  estate. 

ary  property  as  to  property  in  possession  (t)  (1).  Upon  the  same 
principle,  where  a  married  woman  to  whom  an  annuity  was  be- 
queathed for  her  separate  use  joined  with  her  husband  in  assigning 
part  of  it  for  a  valuable  consideration,  and  she,  the  husband,  and 
the  purchaser,  afterwards  filed  a  bill  against  the  executors  of  the 
testator  under  whom  the  annuity  is  claimed,  a  doubt  having  occur- 
red whether  in  such  a  case  a  decree  could  be  taken  by  consent, 
the  Master  of  the  Rolls  was  of  opinion,  that  it  could,  and  directed 
the  decree  to  be  drawn  up  accordingly  («). 

But  although  where  property  has  been  settled  to  the  separate  use  In  transactions 

of  a  married  woman,  the  Court  will  give  effect  to  her  alienation  of  ^th  her  has- , 

.  ^  -,  ,.  band,  when 

such  property,  in  the  same  manner  that  it  gives  effect  to  an  aliena-  separate  estate 

tion  by  nfeme  sole,  the  rule  does  not  extend  to  transactions  with  concerned, 
her  husband,  which  are  looked  upon  by  the  Court  with  considera- 
ble jealousy,  so  much  so,  that  it  is  very  constantly  the  course  where 
the  trustees  have  obliged  the  party  to  come  to  the  Court,  not  to 
establish  a  deed  between  the  husband  and  wife  disposing  of  the 
separate  estate  of  the  wife,  without  the  actual  presence  of  the 
wife  (x). 

It  has  not,  however,  been  determined  that  a  wife  may  not,  in 
any  case,  dispose  of  her  separate  property  to  her  husband,  unless 
by  consent  in  Court.  Several  instances  have  occurred  where 
wives,  by  acts  in  pais,  have  parted  with  separate  property  to  their 
husbands  (y).  It  should  be  observed,  however,  that  such  gifts  are 
never  to  be  inferred  without  very  clear  evidence  (z)  (2). 

(0  Sturgis  v.  Corp,  13  Ves.  190;  (2)  Rich  v.  Cockell,  9  Ves.  369; 

[Sumner's  ed.  note  (a).]  [Sumner's  ed.   Perkins's  note  (e) ;] 

(«)  Stinson  v.  Ashley,  5  Rubs.  4.  Harvey  v.  Ashley,  cited  2  Ves.  671 ; 

(z)  Gullan  v.  Trimbey,  2  Jac.  &  S.  C.  3  Atk.  607;  Harg.  Co.  Lit.  37 

W.  457,  n.  a.  n. 

(y)  Pawlet  v.  Deleval,  2  Ves.  669. 

(1)  See  Spurling  v.  Rochfort,  8  Sumner's  Vesey,  175,  Perkins's  note  (a), 
ana  cases  cited  ;  2  Story  Eq.  Jar.  §  1413,  and  notes. 

(2)  A  wife  may  bestow  her  separate  property  upon  her  husband,  by  ap- 
pointment or  otherwise,  as  well  as  upon  a  stranger.  2  Story  Eq.  Jur.  §  1395, 
§  1396 ;  Methodist  Epis.  Church  v.  Jaques,  3  John.  Ch.  86-114  ;  Bradish  v. 
Gibbs,  3  John.  Ch.  523, 

VOL.  I.  11 
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Persons  disqualified  from  suing  alone  : 


Where  under 
age  cannot  be 
taken. 


Wife's  consent  It  is  also  to  be  observed,  that  if  the  wife  be  not  of  full  age,  she 
Mone^to  her  *8  incapable  of  giving  her  consent ;  in  that  case,  therefore  the 
Husband.  Court  will  not  examine  the  wife,  but  will  require  the  husband,  in 
case  he  applies  to  this  Court  for  her  equitable  property,  to  make 
a  proper  settlement  upon  her  (a).  The  Court,  however,  possesses 
no  means  of  compelling  a  husband  to  make  a  settlement  upon  his 
wife  out  of  her  property  in  Court,  if  he  does  not  seek  to  lay  his 
hand  upon  the  capital,  unless  in  the  case  of  his  having  committed 
a  contempt  by  marrying  a  ward  of  Court  (b). 

According  to  the  practice  of  the  Court,  affidavits  cannot  be  re- 
ceived upon  the  hearing  of  a  cause  for  further  directions  (r). — 
One  result  of  this  rule  is,  that  an  order  for  payment  out  of  Court, 
of  money  the  property  of  a  married  woman,  cannot  generally  be 
Must  be  taken  obtained  by  decree  at  the  hearing  ;  but  a  petition  for  that  purpose 
upon  petition.  mugt  De  presented,  which  may  come  on  to  be  heard,  either  togeth- 
er with  the  cause  on  further  directions,  or  with  more  propriety, 
may  be  presented  after  the  decree  has  been  made,  and  the  fund 
thereby  carried  over  to  the  account  of  the  husband  and  wife. 

If  a  married  woman,  upon  being  examined  apart  from  her  hus- 
band, refuses  to  give  her  consent  to  the  money  being  paid  to  her 
husband,  the  consequence  of  such  refusal  is  a  reference  to  one  of 
the  Masters  of  the  Court  to  approve  of  a  proper  settlement  to  be 
made  upon  her  and  her  children  ;  unless  the  facts  are  so  com- 
pletely before  the  Court  as  to  induce  it  to  make  the  order  at  once 
without  sending  the  matter  to  the  Master  (c)  (1). 

The  right  of  a  married  woman  to  have  a  settlement  made  upon 
herself  and  her  children  out  of  her  personal  property,  which  is  the 
subject  of  a  suit  in  Equity,  is  totally  distinct  from  her  right  by  sur- 
vivorship to  such  of  her  choses  in  action  as  have  not  been  reduced 
into  possession  during  the  joint  lives  of  herself  and  husband.  The 
right  by  survivorship  is  a  legal  right,  applying  equally  to  her  legal 
and  equitable  interest ;  but  her  right  to  a  settlement  depends  upon 
the  peculiar  rule  of  Courts  of  Equity  before  alluded  to,  which, 
standing  in  loco  parentis  with  regard  to  a.  feme  covert ,  will  not  suf- 
fer the  husband  to  take  the  wife's  portion  until  he  has  agreed  to 
make  a  reasonable  provision  for  her  and  her  children,  unless  they 
are  satisfied  that  it  is  with  her  free  consent  that  it  is  paid  over  to 


Where  she  re- 
fuses to  give 
her  consent. 


Distinct  from 
her  right  by 
survivorship. 


(a)  Stubbs  v.  Sargon,  2  Beav.  496 ; 
Abraham  v.  Newcombe,  12  Sim.  566, 
overruling  Gullin  v.  Gullin,  7  Sim. 
236. 


196. 


Ball  v.  Coutts,  1  V.  &  B.  300. 
Nicholson  v.  Haines,  1  Coll. 


(1)  See  Davis  v.  Newton,  6  Metcalf,  544,  cited  post,  130. 
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him  (d).     This  rule  of  Equity  is  not  of  modern  adoption,  but  has  Wife's  right  to 
been  recognized  and  acted  upon  from  a  very  early  period.     In  the  v.^^^J-^^, 
case  of  Tanfield  v.  Devonport  (e),  which  occurred  in  the  14  Chas.  Not  of  modem 
L,  Lord  Keeper  Coventry  takes  motice  of  it,  and  it  has  been  ■d°Ptio11- 
acknowledged  and  followed  in  all  subsequent  cases,  where  a  wife 
has  had  a  demand  in  her  own  right,  and  application  has  been  made 
to  a  Court  of  Equity  to  enforce  it  (f ).     Where,  however,  the  de- 
mand is  not  one  which  accrues  to  the  husband  in  right  of  his  wife, 
altough  he  may  be  entitled  to  it  under  a  contract  made  upon  his 
marriage,  yet  if  he  alone  has  the  right  to  sue  for  it,  the  equity  of 
the  wife  to  a  settlement  will  not  attach.     Thus  where,  in  contem-  Will  not  attach 
plation  of  marriage,  the  father  of  the  intended  wife  covenanted  to  J  ^mirchater 
pay  1000/.  to  the  husband  on  marriage,  and  also  that  his  heirs,  ex-  of  her  estate 
ecutors,  &c.»  should,  within  six  months  after  his  death,  pay  the  bT  ■eUlement- 
further  sum  of  500/.  to  the  husband  as  the  remainder  of  the  wife's 
portion,  it  was  held  that  the  wife  was  not  entitled  to  a  settlement 
out  of  the  5002L,  as  it  never  was  her  money,  and  was  only  a  debt 
due  the  husband  from  the  father  (g). 

It  is  to  be  remarked,  that  although  the  Court  will  in  general  In  cases  where 
oblige  the  husband  to  make  a  settlement  upon  his  wife  and  children  pending.  ° 
of  any  property  which  he  may  be  entitled  to  in  right  of  his  wife, 
for  the  recovery  of  which  it  is  necessary  to  resort  to  a  Court  of 
Equity,  yet  where  there  is  no  suit  pending,  the  husband  is  author- 
ised to  lay  hold  of  his  wife's  property  wherever  he  can  find  it  (A) 
(1).     Thus  there  is  no  doubt  that  previously  to  a  bill,  a  trustee 
who  is  in  possession  of  the  wife's  property,  real  or  personal,  may 
pay  the  rents  of  the  real  estate  to  the  husband,  or  may  hand  over 
to  him  the  personal  estate  (fc),  and  the  Court  will  not,  upon  bill 
filed,  recall  it  (/)  (2).     Where,  however,  a  bill  has  already  been  After  bill  filed, 
filed,  a  trustee  cannot  exercise  his  discretion  upon  this  point,  as        over^er* 

money, 
(e)  Coster  v.  Coster,  9  Sim.  604 ;    rison  v.  Buckle,  1  Stra.  239;  Winch 
Napier  v.  Napier,  1  Dr.  &  W.  407.        v.  Page,  Bunb.  86 ;  Middlecome  v. 

(d)  Jewson    v.  Moulson,  2    Atk.     Marlow,  2  Atk.  520. 

419.  (g)  Brett  v.  Forcer,  3  Atk.  403. 

(e)  Tothill,  114.  (h)  Jewson  v.  Moulson, 2  Atk.  419. 
(/Jewson  v.  Moulson,  ubi  supra ;         (fc)  Murray  v.  Lord   Elibank,  10 

Milner  v.  Colmer,  2  P.  Wms.  641 ;    Ves.  90. 

Adams   v.  Pierce,  3  P.  Wms.  11 ;        (I)  Glaister  v.  Kewer,  8  Ves.  206. 

Brown  v.  Elton,  2  P.  Wms.  202 ;  Har- 

(1)  2  Kent,  (5th  ed.)  141 ;  Howard  v.  Moffat,  2  John.  Ch.  206  ;  Thomas 
v.  Sheppard,  2  M'Cord,  ch.  36;  Matter  of  Hume  Walker,  1  Lloyd  &  G.  159, 
cases  Temp.  Plunket ;  2  Story  Eq.  Jur.  §  1403,  and  notes.  See  Van  Epps 
e.  Van.  Deusen,  4  Paige,  64  ;  Fry  v.  Fry,  7  Paige,  462. 

(2)  2  Story  Eq.  Jur.  §  1410. 
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Persons  disqualified  from  suing  alone : 


Wife's  right  to 
a  settlement. 


Husband  enti- 
tled to  interest 
of  wife's  prop- 
erty, as  long  as 
he  maintains 
her, 


even  though 
'he  will  not 
make  a  settle- 
ment. 


If  husband 
misconduct 
himself. 


the  bill  makes  the  Court  the  trustee,  and  takes  away  from  the  ac- 
tual trustee  his  right  of  dealing  with  the  property,  without  its  sanc- 
tion. This  doctrine  was  laid  down  by  Lord  Alvanley  in  Macauley 
v.  Philips  (m),  and  has  since  been  recognized  with  approbation  by 
Lord  Eldon,  in  Murray  v.  Eli  bank  (n).  But,  though  a  trustee 
cannot,  after  a  suit,  pay  over  the  rents  and  profits  or  the  interest 
of  the  wife's  property  to  the  husband  without  the  direction  of  the 
Court,  yet  the  Court  will  not  in  general  deprive  the  husband  of 
the  benefit  of  them  during  his  life  (o),  but  will  permit  him,  in  con- 
sideration of  his  maintaining  her,  to  enjoy  them  without  requiring 
her  consent,  or  making  any  provision  for  her  out  of  it  (p).  This 
right  will  not,  it  seems,  be  forfeited  by  his  declining  to  make  a  set- 
tlement upon  her ;  and  accordingly,  in  Sleech  v.  Thorington  (q), 
the  Master  of  the  Rolls  said  that  the  Court  did  not  think  itself 
empowered  to  take  away  from  the  husband  his  wife's  fortune  so 
long  as  he  was  willing  to  live  with  and  maintain  her ;  and  that 
where  a  husband  would  not  go  in  before  the  Master,  even  in  that 
case  the  Court  would  not  proceed  so  far  as  to  take  away  the  pro- 
duce from  him  and  prevent  his  receiving  the  interest ;  but  that  it 
constantly,  where  the  husband  maintained  the  wife,  accompanied 
the  direction  for  a  suspension  with  an  order  for  payment  of  the  in- 
terest to  the  husband.  If,  however,  the  husband  misconduct  him- 
self, as  in  the  instance  of  receiving  a  considerable  part  of  his 
wife's  portion  so  as  to  leave  but  a  small  part  remaining,  and  then 
refusing  to  make  an  adequate  settlement  upon  her,  in  such  case, 
as  Lord  Hardwicke  said,  in  Bond  v.  Simmons  (r),  the  Court  will 
not  merely  stop  the  payment  of  the  residue  of  her  portion  to  her 
husband,  but  will  prevent  him  from  receiving  the  interest  of  that 
residue,  in  order  that  it  may  accumulate  for  the  wife's  benefit  (1). 
In  that  case  the  Court  had  referred  it  to  the  Master  to  receive  pro- 
posals from%the  husband  for  a  settlement,  and  the  Master  had  cer- 
tified that  no  proposals  had  been  made  in  consequence  of  which 
the  dividends  of  the  wife's  portion  were  suffered  to  remain  in  the 
hands  of  the  Accountant-general  until  the  death  of  the  husband  ; 
and  upon  a  dispute  arising  whether  these  dividends  belong  to  the 

(m)  4  Ves.  15 ;  Sumner's  ed.  note  (»)  Allerton    v.  Knowel,  cited  4 

(«).]  Ves.  799. 

(»)  10  Ves.  90.  (q)  2  Ves.  561. 

(o)  Bond  v.  Simmons,  3  Atk.  20.  (r)  3  Atk.  20. 


(1)  2  Story  Eq.  Jur.  §  1415,  §  1422-1424,  §  1426. 
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wife  or  to  the  representatives  of  the  husband,  Lord  Hardwicke  Wife's  right  to 
,    , ,    ,        ,        ,    i  *        ,         .  /.    i  t.  •     /  v  **  Settlement, 

held  that  they  belonged  to  the  wife  by  survivorship  ($).  k^-^~*^s 

The  principle  upon  which  Courts  of  Equity  give  to  the  husband  If  husband  de- 

the  interest  of  his  wife's  estate,  being,  as  we  have  seen,  to  enable  0JS?  her 'by' 

him  to  maintain  her  and  the  children  of  the  marriage,  it  follows  cruelty  to 

as  one  of  the  consequences  of  this  principle,  that  if  he  desert  his  jg^^^to 

wife,  or  treat  her  with  cruelty  so  as  to  oblige  her  to  separate  from  receive  the  in- 

him,  the  Court  will  allow  her  to  receive  the  interest  of  her  own  *?& st  of  her 
*  *     «  .  /  v  /  *  v  fortune : 

fortune  for  her  maintenance  (/)  (1). 

Thus  in  Watkyns  v.  Watkyns  (w),  where  there  was  strong  sub- 
stantial evidence  of  the  wife  having  been  cruelly  and  barbarously 
used  by  her  husband,  who  had  quitted  the  kingdom  after  having 
possessed  himself  of  the  greatest  part  of  her  fortune,  Lord  Hard- 
wicke, after  directing  it  to  be  ascertained  how  much  of  her  prop- 
erty remained  in  specie,  ordered  it  to  be  placed  out  at  interest,  and 
such  interest  to  be  paid  to  the  wife  until  her  husband  returned 
and  maintained  her  as  he  ought  to  do ;  and  so  in  Wright  v.  Mor- 
ley  (x),  where  the  husband  went  abroad  and  left  his  wife  unpro- 
vided for,  she  being  entitled  to  the  interest  of  4000/.  five  per  cents, 
for  life,  part  of  the  dividends  of  which  he  had  previously,  with  her 
concurrence,  assigned  to  secure  the  payment  of  an  annuity  which 
he  had  granted  for  a  valuable  consideration,  the  Court  ordered  the 
remainder  of  the  dividends  to  be  paid  to  the  wife  for  her  separate 
use  during  the  absence  of  her  husband. 

Upon  the  same  principle,  in  Oxenden  v.  Oxenden  (y),  where,  even  when  hie 
by  articles  made  previously  to  the  marriage,  the  wife's  property  5jri  y  arti" 
was  agreed  to  be  laid  out  in  land,  which  was  to  be  settled  to  the 
use  of  the  husband  for  life,  with  remainder  to  the  wife  to  increase 
her  jointure,  with  remainder  to  the  younger  children  ;  upon  a  bill 
being  filed  by  the  wife  for  the  execution  of  the  articles,  and  the 
husband's  ill  treatment  of  her  having  been  duly  proved,  the  Court 
ordered  the  money  to  be  laid  out,  with  her  consent,  in  a  purchase, 
and  settled  pursuant  to  the  articles,  but  directed  the  interest,  in 
the  mean  time,  to  be  paid  to  her  so  long  as  she  lived  separate,  al- 

(*)  Bond  v.  Simmons,  3  Atk.  20.  Sleech  r.  Thorington,  2  Ves.  562 ; 

U)  Ibid.;  2  Vera.  493;  Prec.  Ch.  Atherton    v.  Nowell,  1  Cox's  Rep. 

239  ;  and  see  Coster  ».  Coster,  9  Sim.  229. 
597.  (i)  11  Ves.  12,  23. 

(«)  2  Atk.  96;  to  the  same  effect        (y)  2  Vera.  493;  Lord  Rocking- 

see  Williams  v.  Callow,  2  Vera.  752 ,  ham  v.  Oxendon,  Prec.  Ch.  239,  S.  C. 

(1)  2  Story  Eq.  Jar.  §  1422-1424,  §  1425,  §  1426. 
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Wife's  right  to  though  it  was  provided  by  the  articles  that  till  the  purchase  the 
v^p^-^^J  interest  should  be  paid  to  the  husband. 

Where  a  set-        It  is  to  be  observed,  that  in  the  above  case  the  order  was 
beeTexecuted1  *°un(fed  uPon  tne  circumstance  of  the  trust  not  having  been  exe- 
cuted, and  the  consequent  necessity  the  parties  were  under,  of 
coming  to  the  Court  to  have  the  execution  of  the  articles  decreed. 
Had  the  purchase  been  actually  made  and  settled  according  to  the 
articles,  the  Court  could  not  have  interfered  to  take  away  from 
the  husband  the  legal  right  which   he  would   thereby  hare  ac- 
quired to  the  enjoyment  of  the  property  as  tenant  for  life  under  a 
settlement 
The  Court,  however,  will  not  permit  the  equity  of  the  wife,  to 
tenance  out  of  maintenance  out  of  her  own  fortune,  to  be  defeated  by  any  trick 
her  property,    or  contrivance  for  that  purpose  on  the  part  of  her  husband.    If, 
bv^onuivtnce  tnere^ore>  M  m  Colmer  »-  Colmer  (2),  he,  with  an  intention  to  de- 
of  husband ;     sert  her  (which  he  afterwards  carries  into  effect),  make  a  fraudu- 
lent conveyance  of  his  and  her  property  upon  trust  to  pay  his  own 
debts,  the  transaction  will  not  prejudice  her  right  to  maintenance, 
but  the  Court  will  follow  her  property  into  the  hands  of  the  trus- 
tees, and  order  her  an  allowance  suitable  to  her  fortune  and  the 
circumstances  of  her  husband,  although  it  may  be  necessary,  in 
order  to  effect  that  purpose,  to  resort  to  part  of  his  own  property 
so  vested  in  trust, 
or  where  she         *n  Atherton  v.  Nowell  (a),  it  appeared  that  the  husband  had 
has  been  in-      induced  his  wife  to  marry  him  upon  the  false  representation  of 
byCfelse°repre^  *"s  being  a  person  of  fortune,  when,  in  fact,  he  was  greatly  in- 
sentations  of    debted,  and  was  shortly  after  the  marriage  sent  to  prison,  where 
her  husband's  gne  j^gj^gd  wjtn  nml  and  endured  some  hardships,  which  were  the 
consequences  of  her  marriage;  and  it  also  appeared  that  the  hus- 
band, after  liberation  from  his  first  confinement,  was  again  sent  to 
prison  for  another  debt,  and  remained  there ;  that  there  was  one 
child  of  the  marriage  living,  to  support  whom  and  herself  the  wife 
was  put  to  great  difficulties ;  that  her  husband  had  refused  to  con- 
tribute to  their  support,  requiring  her  to  live  with  him  in  prison, 
or  to  be  at  his  mercy  for  such  occasional  support  as  he  might 
think  proper  to  bestow ;  and  that  from  his  behavior  to  her,  as  well 
.  as  on  account  of  her  own  health,  she  was  afraid  again  to  live  with 
-when  obliged    n*m  m  P"son  >  —  Under  these  special  circumstances  the  Court 
by  husband's    ordered,  upon  cross  petitions  presented  by  the  husband  and  wife 
aratelrom  him"  (*^e  ^ormer  Praymg  tnat  ^e  interest  of  the  wife's  fortune  might 
be  paid  to  him,  and  the  latter  for  an  allowance  for  maintenance), 

(z)  Mos.  113.  (a)  1  Roper,  H.  &  W.  284 ;  1  Cox, 
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that  50/.  cash  in  the  Bank  might  be  paid  to  the  wife  for  her  sep-  Wife's  right  to 
,   ,.  ,    ,       »»  •  •   x     *i_        •  a  Settlement, 

arate  use ;  and  directed  the  Master  to  inquire  into  the  circum- 
stances and  situation  of  the  families  of  the  husband  and  wife,  with 
a  view  to  the  settlement  of  her  fortune,  &c. 

It  is  to  be  observed  that  the  Court  will,  as  has  been  shown,  not 
only  appropriate  the  interest  of  a  wife's  equitable  property  for  her 
support  in  cases  where  she  has  been  deserted  by  her  husband,  or 
obliged  tcf  leave  him  in  consequence  of  his  improper  condubt 
towards  her ;  but  it  will,  under  similar  circumstances,  if  a  stranger 
has  advanced  to  the  wife  money  for  her  maintenance,  order  it  to 
be  repaid  to  him  out  of  her  estate.  Thus,  in  Guy  v.  Pearkes  (6),  Court  will  or- 
where  it  appeared  that  the  wife  was  unprovided  for ;  that  her  hus-  **™  J^f** 
band,  after  having  gone  to  sea  and  deserted  her,  had  subsequently  who  advances 
to  his  return  neither  cohabited  with  her,  nor  afforded  her  any  sup-  money  tea 
port,  but  had  since  gone  to  the  East  Indies  and  had  not  been  again  maintenance, 
heard  of;  and  that  it  was  unknown  whether  he  were  living  or 
dead ;  and  it  also  appeared  that  A.  had  made  advances  to  her  of 
30/.  a  year  during  the  above  period,  which  were  her  only  support : 
upon  application  being  made  to  the  Court,  that  so  much  of  the 
wife's  stock  standing  in  the  Accountant-general's  name  as  would 
raise  210/.  might  be  sold,  and  the  proceeds  paid  to  A.  in  satisfac- 
tion of  his  debt;  also,  that  a  further  sum  of  50/.  might  be  paid  to 
the  wife,  and  that  the  dividends  upon  the  remaining  fund  might  in 
future  be  paid  to  her  for  her  support,  the  application  was  granted, 
A.  having  made  an  affidavit  that  he  was  induced  to  make  the  ad- 
vances upon  the  faith  of  being  repaid  them  out  of  the  above  prop- 
erty. In  pronouncing  his  judgment,  Lord  Eldon  thus  expressed 
himself;  "  I  have  a  strong  impression  upon  my  mind  that  this  has 
been  done,  and,  independently  of  precedent,  I  think  the  Court 
may  do  it,  as  the  husband  deserting  his  wife  leaves  her  credit  for 
necessaries,  and  would  be  liable  to  an  action ;  and  although  ex- 
ecution could  not  be  had  against  the  stock,  the  effect  might  be 
obtained  circuitously,  as  he  could  not  relieve  himself  except  by 
giving  his  consent  to  the  application  of  this  fund." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she,  Not  entitled  to 

without  sufficient  reason,  refuse  to  reside  with  him,  upon  his  ap-  maintenance  if 

plication  for  the  interest  of  her  fortune,  the  Court  will  order  pay-  hu^bancTwith- 

ment  of  it  to  him,  even  though  he  decline  to  make  a  settlement  out  cause. 

upon  her  (1).     Accordingly,  in  Bullock  v.  Menzies  (c),  where  A. 

(&)  18  Ves.  196.  (c)  4  Ves.  798;  see  also  Eedes  v. 

Eedes,  11  Sim.  569. 

(1)  See  Fry  v.  Fry,  7  Paige,  462 ;  Martin  v.  Martin,  1  Hoff.  Ch.  R.  462 ; 
2  Kent,  (5th  ed.)  139, 140,  note ;  2  Story  Eq.  Jur.  §  1426,  and  notes. 
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Wife's  right  to  the  wife  of  B.  being  entitled  for  life  to  the  interest  of  a  considera- 
ble sum  of  money,  obtained  an  order  for  payment  of  a  yearly  sum 
out  of  such  interest  for  her  maintenance,  on  the  ground  that  her 
husband,  who  was  an  officer,  was  abroad  with  his  regiment :  the 
husband  afterwards  returned  to  England,  and  petitioned  that  the 
allowance  should  be  paid  to  him  and  her  jointly,  stating  that,  al- 
though he  was  willing  to  receive  his  wife,  she  refused  to  live  with 
him ;  upon  which,  though  the  petition  was  resisted  by  the  wife, 
the  order  obtained  by  her  was  discharged.  Upon  the  husband 
afterwards  going  abroad,  the  wife  presented  another  petition  for 
payment  of  the  same  allowance,  which  was  dismissed,  because  the 
husband  was  desirous  to  support  her  and  himself  with  the  fund, 
and  was  only  prevented  from  so  doing  by  her  refusal  to  live  with 
him.  In  the  above  case,  it  is  to  be  remarked,  that  no  misconduct 
whatever  was  imputed  to  the  husband ;  he  had  not  used  his  wife 
cruelly,  nor  deserted  her,  except  so  far  as  he  was  obliged  to  leave 
her  for  the  sake  of  serving  his  country.  He  had  a  right,  there- 
fore, to  the  society  of  his  wife  upon  his  return  to  England,  as  also 
to  all  those  benefits  which  the  law  gives  to  a  husband  in  the  prop- 
erty of  his  wife.  The  wife,  consequently,  had  no  reasonable 
ground  for  refusing  to  cohabit  with  her  husband ;  and  failed  in 
making  out  a  case  for  the  interference  of  a  Court  of  Equity  with 
the  legal  rights  of  her  husband. 

Where  she  has      As  to  the  effect  of  the  wife's  misconduct  upon  her  equity  for  a 

been  guilty  of  maintenance,  it  is  a  trite  observation,  that  persons  appealing  to  a 
Court  of  Justice  ought  to  enter  it  with  clean  hands ;  t.  c.  they 
must  be  worthy  and  proper  to  receive  the  redress  which  they  seek : 
hence  it  follows,  that  if  the  wife  has  been  guilty  of  gross  misconduct, 
a  Court  of  Equity  will  not  consider  her  to  be  entitled  to  protection. 
If,  therefore,  she  has  committed  adultery,  or  has  eloped  from  her 
husband  without  a  sufficient  reason,  the  Court  will  remain  passive, 
and  not  interfere  at  her  suit  to  allow  her  a  maintenance  out  of  her 
equitable  property  (c)  (1). 

Right  to  main-      Another  consequence  of  the  principle  upon  which  the  Court 

tenance  at-       gives  the  interest  of  the  wife's  equitable  property  to  the  husband. 
taches  when      6         ,      A  .  A  ,.      .     ,  .  .,.,.,_,      tJ 

husband  be-      namely,  to  assist  him  in  her  maintenance,  is,  that  if  the  husband 

comes  bank-     is  deprived  either  by  his  own  actor  by  that  of  the  law,  of  the  means 
vent  °r  mS° "    °^  contributing  to  her  support,  the  Court  will  take  care  that  a 

((c)  1  Rop.  H.  <fc  W.  283 ;   Ball  v.    v.  Campbell,  12  Sim.  616. 
Montgomery,  2  Ves.  J.  191 ;  Duncan 

(1)  Cave  «.  Estabrooke,  4  Sumner's  Vesey,  146,  note  (a)  :  2  Story  Eq. 
Jur.  §  1419,  §  1426. 
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suitable  maintenance  is  given  to  the  wife  out  of  the  proceeds  and  Wife's  right  to 
profits  of  her  own  property ;  therefore,  "  if  the  husband  becomes  a  ett  ment" 
bankrupt,  or  takes  the  benefit  of  an  Insolvent  Debtors'  Act,  this 
Court  will  fasten  the  obligation  of  maintaining  the  wife  out  of  her 
property  on  the  general  assignee ;  for  when  the  title  of  such  assignee 
vests,  the  incapacity  of  the  husband  to  maintain  his  wife  has  al- 
ready raised  this  equity  for  her  "  (d).  It  is  to  be  observed,  how- 
ever, that  the  right  of  the  wife  to  such  maintenance  will  attach 
only  from  the  time  of  the  bankruptcy ;  and  so  likewise  where  a 
wife  is  entitled  to  an  annuity  to  her  separate  use,  and  permits  it 
to  be  paid  to  her  husband,  who  becomes  bankrupt,  she  will  have 
no  claim  for  the  arrears  accrued  previous  to  the  bankruptcy  (t). 

The  rule  that  a  wife  is  entitled  to  maintenance  out  of  her  own 
property,  as  against  the  assignees  of  her  husband,  does  not  neces- 
sarily apply  to  a  particular  assignee  for  a  valuable  consideration, 
who  purchases  the  life  interest  of  a  wife  during  the  time  the  hus- 
band is  maintaining  her,  and  before  circumstances  have  raised  any 
present  equity  in  the  property  for  the  wife  (/). 

Thus,  in  Elliott  v.  Cordell,  above  referred  to,  where  the  dividends  As  against  a 

of  9,000/.  three  per  cents,  were  given  to  a  married  woman  during  F^f^J^gt 

her  life,  with  a  bequest  over  of  the  capital  after  her  decease,  and  the  during  the 

husband  and  wife  joined  in  a  conveyance  of  their  life  interest  to  a  time  the  hus- 

band  nmifi™"*1111 
purchaser,  after  which  the  husband  became  bankrupt,  upon  a  bill  ner. 

filed  by  the  wife  against  the  purchaser,  insisting  on  a  provision, 
it  was  held  by  Sir  J.  Leach,  V.  C,  that  though  the  Court  could, 
had  there  been  no  previous  assignment,  have  compelled  a  provi- 
sion for  the  wife  as  against  the  assignees  under  the  bankruptcy, 
yet  the  purchaser  was  not  obliged  to  make  such  a  provision,  on  the 
ground  that  when  his  title  vested,  the  husband  was  maintaining 
his  wife,  and  no  circumstance  had  raised  any  present  equity  for 
her.  The  principle  here  laid  down  has  since  been  followed  and 
acted  upon  by  Lord  Brougham,  in  Stanton  v.  Hall  (g). 

In  the  preceding  case  of  Stanton  v.  Hall,  the  annuity  in  ques- 
tion was  only  to  continue  during  the  life  of  the  husband,  so  that 
the  wife  had  no  interest  in  it  by  right  of  survivorship ;  and  in  the 
case  of  Elliott  v.  Cordell,  the  husband  was  in  fact  alive  at  the  time 
of  the  decree  being  made,  so  that  the  case  only  decided  that,  dur- 
ing the  life  of  the  husband,  the  wife  had  no  equity  to  demand  a 
settlement  against  the  particular  assignee ;  but  neither  of  the  above 
cases  went  the  length  of  determining  that  an  assignment  made 

(d)  Elliott  v.  Cordell,  5  Mad.  156.        (/)  Carter  v.  Anderson,  3  Sim.  370. 

(e)  Carter  v.  Anderson,  3  Sim.  370.        (g)  2  Rubs.  &  M.  175. 
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Wife's  right  to  during  the  coverture  of  a  life  interest  belonging  to  the  wife  could 
^L^^J,  affect  her  claim  to  such  dividends  or  annual  produce  as  might  ac- 
crue to  her  after  the  death  of  her  husband.  In  the  case  of  Stifle 
p.  Everitt  (A),  Lord  Cottingham  had  occasion  to  consider  the  ques- 
tion concerning  the  power  of  the  husband  to  dispose  of  his  wife's 
life  interest  in  a  fund  in  Court,  which  was  not  settled  to  her  sepa- 
rate use ;  and  he  refused  to  make  an  order  upon  a  petition,  on  the 
ground  that  the  husband  could  not  make  a  title  to  such  of  the 
dividends  of  the  fund  as  should  accrue  after  his  own  death,  and 
during  the  life  of  his  wife  surviving  him. 
Where  previ-        It  is  to  be  observed,  that  in  the  case  of  Elliott  v.  Cordell,  as  well 

mainui^oi!0  M  in  that  of  Stanton  r-  Hall>  there  had  been  no  failure  on  the  part 
partofhus-  of  the  husband  to  maintain  his  wife  prior  to  the  assignment, 
band.  Where  there  has  been  a  previous  failure,  by  the  bankruptcy  of  the 

husband,  and  the  wife's  life  interest  is  subsequently  conveyed  by 
the  general  assignees  to  a  particular   assignee,  such  particular 
assignee  must  take  it,  subject  to  the  same  equity  in  the  wife  as 
that  to  which  it  was  liable  in  the  hands  of  the  general  assignees. 
Not  defeated         It  ls  also  to  be  observed,  that  in  the  above  cases  the  subject- 
by  assignment  matter  was  a  mere  life  interest.     Where,  however,  a  capital  sum 
is  at  stake,  a  different  rule  prevails ;  in  such  cases,  the  equity 
of  the  wife  to  a  settlement  out  of  her  own  fortune,  is  not  defeated 
unless  proper-  by  tne  assignment  of  the  husband,  unless  the  property  be  such  as 
ty  assignable    is  assignable  at  Law,  in  which  case  it  is  conceived  that  persons 
claiming  the  wife's  property,  will .  be  entitled  to  hold  it  exempt 
from  any  right  in  the  wife  to  a  settlement,  there  being  no  equity 
to  entitle  the  Court  to  interfere  upon  the  ground  of  favor  due  to 
the  wife  from  any  person  claiming  by  legal  title  from  the  hus- 
But  if  husband  ^>an<^  (')•     But  tf  *he  husband  or  his  assignee  have  no  title  at  Law 
or  assignee       to  recover  the  wife's  property,  as  where  it  is  an  equitable  interest, 
titlTanVrmwt  m  8UC*1  case8>  *■  ne  *8  obliged  to  apply  to  a  Court  of  Equity  for 
come  to  Equi-  the  recovery  of  it,  the  Court  will  impose  the  same  conditions  upon 
im  C°Ute  WiU  ^e  ^S1166  M  li  wou*d  have  required  from  the  husband  (1).  Upon 
(A)  1M.&C.  37.  ft)  Oswell   v.  Probert,  2  Ves.  J. 


(1)  In  Davis  v.  Newton,  6  Metcalf,  537,  the  Court  held,  that  while  an  as- 
signee of  an  insolvent  debtor,  under  the  Statute  of  Massachusetts,  1838,  ch. 
163,  is  proceeding  to  reduce  the  choses  in  action  of  the  debtor's  wife  to  pos- 
session, or  after  he  has  obtained  payment  thereof,  and  before  distribution  of 
the  debtor's  estate,  the  wife  may  apply  to  the  Court,  by  bill  or  petition,  for  a 
suitable  provision  to  be  made  for  her,  out  of  the  proceeds  of  such  choses  in 
action,  and  the  Court  will  make  such  provision  according  to  the  circumstan- 
ces of  the  case.  See  also  to  the  same  point  Mitford  v.  Mitfbrd,  9  Sumner's 
Vesey,  87,  Perkins's  notes ;  Pryor  v.  Hill,  4  Bro.  C.  C.  (Perkins's  ed.)  143, 
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this  principle  it  is  held,  in  the  case  of  the  assignees  of  a  bankrupt  Wife's  right  to 
husband,  or  of  general  assignees  for  the  benefit  of  creditors,  that  *        emen  * 
the  assignees  cannot  be  in  a  better  situation  than  the  bankrupt 
himself  (k)  (1),  and  that  they  must  make  a  provision  for  the  wife 
out  of  such  part  of  her  property  as  cannot  be  come  at  unless  by 
suit  in  Equity  (/). 

The  question,  whether,  in  the  case  of  a  particular  assignee  W1?en  husband 
claiming  by  purchase  from  the  husband  for  a  valuable  considera-  ticufar  as- 
tion,  the  Court  would  or  would  not  impose  upon  him  the  condition  ngnee. 
of  making  a  settlement,  has  been  long  disputed ;  the  result,  how- 
ever, seems  to  be,  that  such  an  assignee  is  bound  to  make  a  pro- 
vision out  of  the  fund  for  the  wife  and  her  children,  but  that,  sub- 
ject to  such  provision,  he  will  be  entitled  to  the  equitable  property 
discharged  from  the  wife's  tide  by  survivorship  (2).  This  point 
as  to  a  settlement  appears  to  have  been  decided  by  Lord  North- 
ington,  in  the  case  of  the  Earl  of  Salisbury  v.  Newton  (m),  in  the 
year  1759.  There  the  wife  being  entitled  to  2,000/.  as  a  portion 
under  her  father's  marriage  settlement,  or  to  a  legacy  of  6,000/. 
under  his  will  in  lieu  of  it,  her  husband,  who  was  indebted  by 
bond  to  the  Earl,  assigned  to  a  trustee  to  the  Earl,  all  that  he  was 
entitled  to  in  right  of  his  wife  for  payment  of  the  bond  debt,  and 
died,  having  made  no  provision  for  his  wife  and  children.  The 
bill  was  filed  by  the  Earl  against  her  trustee,  for  an  assignment, 
and  Lord  Northington  gave  the  usual  directions  as  to  the  assignee 
making  a  settlement  upon  the  wife  and  her  children,  observing 
that  the  assignee  could  not  be  in  a  better  situation  than  the  hus- 
band under  whom  he  claimed,  and  who  muBt  have  made  the  settle- 
ment if  the  application  had  been  made  to  him  instead  of  the  as- 
signee.    Notwithstanding  this  decision,  the  question  was   con- 

(*)  Gayer  v.  Wilkinson,  1  Bro.  C.        (I)  Burden  v.  Dean,  2  Ves.  J.  607 ; 
C.  50,  n. ;  Pryor  v.  Hill,  4  Bro.  C.    Oswell  v.  Probert,  2  Ves.  J.  682. 
C.  139.  (»)  1  Eden's  Rep.  370. 

note  (a) ;  Van  Epps  v.  Van  Deusen,  4  Paige,  64 ;  Smith  v.  Kane,  2  Paige, 
303;  Steinmetz  v.  Halthen,  1  Glyn  &  Jam.  64;  Kenney  v.  Udall,  5  John. 
Ch.  464 ;  S.  C.  3  Cowen,  590;  Elliot  v.  Waring,  5  Monroe,  341 ;  2  Story 
Eq.  Jur.  §  1411 ;  Saddington  v.  Kinsman,  1  Bro.  C.  C.  (Perkins's  ed.)  44, 
and  notes ;  2  Kent,  (5th  ed.)  138-143 ;  Perryelear  v.  Jacobs,  9  Watts,  509; 
Mumford  v.  Murray.  1  Paige,  620 ;  Fry  v.  Fry,  7  Paige,  462 ;  Martin  v.  Mar- 
tin, 1  Hoff.  Ch.  R.  462 ;  Burden  v.  Dean,  2  Sumners  Vesey,  607,  note  (a)  ; 
Lumb  v.  Milnes,  5  Sumner's  Vesey,  517,  note  (6),  and  cases  cited ;  Dearin 
v.  Fitzpatrick,  1  Meigs,  551 ;  Udall  v.  Kenney,  3  Cowen,  590. 

(1)  Mitchell  v.  Winslow,  2  Story  C.  C.  630 ;  Winsor  v.  M'Clellan,  ib. 
493 ;  Mitford  v.  Mitford,  9  Sumner's  Vesey,  87,  and  note  (e). 

(2)  It  is  now  firmly  established,  that  a  particular  assignee  is  bound  to  make 
such  provision.  Mitford  v.  Mitford,  9  Sumner's  Vesey,  o7,  Perkins's  note  (d), 
and  cases  cited  ;  2  Story  Eq.  Jur.  §  1412;  Udall  v.  Kenney,  3  Cowen,  690 
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Wife  ■  ri?ht  to  sidered  unsettled  in  Worrall  r.  Marl  ax,  and  Bushman  v.  Pell,  in 
•^^>^s~^^  the  rear  17e4  (ji),  when  Lord  Thurlow  inclined  to  the  opinion 
Wh^n  husband  that  the  wife's  equity  would  not  prevail  against  the  assignee  of  the 
ticmaru-  *****  husband  for  a  valuable  consideration ;  but  that  opinion,  besides 
figriees.  being  opposed  by  the  above  decision  of  Lord  Northington,  b  at 

variance  with  another  by  the  same  judge  in  the  year  1765.    In 
that  case  (0),  the  husband  and  his  wife  assigned  her  interest  in  a 
legacy,  to  secure  to  A.  300/.  which  A.  became  liable  to  pay,  in 
consequence  of  his  being  surety  for  the  husband  in  a  bond  for  that 
sum ;  upon  the  bill  of  A.,  against  the  husband  and  wife,  and  the 
assignees,  under  a  commission  of  bankruptcy  which  had  issued 
against  the  husband,  for  payment  of  his  debt  out  of  the  wife's 
share   in   her  legacy,  it  was  so  decreed,   subject  to  the  settle- 
ment of  a  part  upon  the  wife  and  children.     In  addition  to  these 
early  decisions,  and  in  opposition  to  the  doubts  of  Lord  Thurlow, 
there  are  the  opinions  of  other  great  Judges  in  favor  of  the  wife's 
equity,  which  are  founded  upon  the  principles  before  laid  down. 
In  Jewson  9.  Moulson  (p)f  Lord  Hardwicke  refused  to  order  pay- 
ment to  the  husband's  assignees  for  valuable  consideration,  of  per- 
sonal estate  to  which  the  wife  was  entitled  under  her  father's  will, 
and  recommended  them  to  agree  to  a  settlement  of  part  of  the 
money  upon  the  wife  and  her  children,  (which  was  assented  to, 
and  done  accordingly,)  his  Lordship  observing,    "that  he  laid 
great  weight  upon  the  assignment  comprehending  the  whole  of  the 
wife's  portion ;  and  that  if  he  allowed  that  practice  to  prevail,  it 
would  trip  up  all  the  care  and  caution  of  the  Court ;  for  a  husband, 
then,  would  have  nothing  to  do  but  to  take  up  money  of  a  third 
person,  and  although  neither  he  nor  the  lender  knew  exactly  at 
the  time  what  the  fortune  was,  yet  he  might  assign  it  over,  and  so 
defeat  the  care  of  the  Court  entirely."     In  Like  p.  Beresford  (q), 
Pryor  v.  Hill  (r),  and  Macaulay  9.  Philips  (s),  the  Court  gave 
opinions  agreeably  to  those  of  Lords  Hardwicke  and  Northington. 
In  the  last  of  those  cases,  Lord  Alvanley  expressed  a  very  decided 
opinion  upon  this  subject  to  the  following  effect.     "  Many  cases 
upon  this  point  have  been  before  me,  which  have  put  me  under 
the  necessity  of  considering  the  rights  of  the  wife ;  and  I  am 
clearly  of  opinion,  the  doubt  respecting  the  assignment  of  the 
husband  for  a  valuable  consideration  of  the  wife's  equitable  inter- 
est, was  not  well  founded,  with  the  single  exception  of  a  trust  of  a 


(n)  See  note  to  1  P.  Will.  459.  (q)  3  Vee.  511. 

(0)  Wenman  v.  Mason,  in  a  note ;  (r)  4  Brown  C. 

P.  Will.  549,  Ed.  5.  (a)  4  Vee.  19. 
(p)  2  Atk.  417. 
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term  of  years  of  land,  upon  which,  perhaps  there  may  be  some  Wife's  right  to 

doubt,  but  subject  to  that,  I  am  clearly  of  opinion,  an  assignment 

for  a  valuable  consideration  will  not  bar  the  equity  of  the  wife." 

In  Franco  v.  Franco  (*),  his  Honor  adhered  to  his  opinion,  and 

appears  to  have  been  prepared  to  decide  according  to  it,  if  the 

cause  in  its  then  stage  would  have  permitted ;  and  in  Johnson  v. 

Johnson  («),  Sir  William  Grant,  M .  R.  said,  that  although  it  had 

been  decided  that  an  assignment,  for  a  valuable  consideration  by 

the  husband  of  his  wife's  property,  was  sufficient  to  bar  the  right 

of  the  wife  surviving,  it  did  not  take  away  her  equity.     Her  right 

not  to  have  it  parted  with  without  a  settlement  being  made,  still 

remained  clear  and  untouched. 

It  is  to  be  observed,  that  the  Court  has  never  required  the  hus-  poet  not  ex- 
band,  or  the  persons  claiming  under  him,  to  settle  the  whole  of  tend  to  the 
the  wife's  choses  in  action  upon  her  and  children,  but  a  reasonable  w  °  e 
proportion  of  them  only  (1).  This  point  was  maturely  considered 
by  Sir  T.  Plumer,  V.  C,  in  the  case  of  Beresford  p.  Hobson  (x), 
where,  after  a  revision  of  all  the  authorities,  his  Honor  came  to 
the  above  conclusion.  In  that  case,  upon  a  reference  to  the  Mas- 
ter to  receive  proposals  for  a  settlement  upon  the  wife  of  a  bank- 
rupt, he  reported  that  he  had  allowed  the  whole  of  the  fund,  which 
was  a  legacy,  to  be  settled  upon  her,  because  she  had  been  desert- 
ed hy  her  husband,  and  left  by  him  without  the  means  of  support. 
Upon  exceptions  to  the  report,  Sir  Thomas  Plumer  allowed  them, 
and  directed  the  Master  to  review  his  decision,  observing,  that 
"  the  question  is  not  whether  the  assignees  of  a  bankrupt  are  sub- 
ject to  this  equity,  but  to  what  extent  it  is  to  be  carried  as  against 
them.  I  have  looked  into  all  the  authorities ;  in  no  case  has  the 
whole  of  the  property  been  settled  on  the  wife  and  children.    In 

(I)  4  Ves.  630.  (z)  1  Mad.  363. 

(«)  1  Jac.  &  W.  472. 

(1)  The  amount  of  such  provision  must  depend  upon  circumstances, 
amongst  which,  the  amount  of  the  property,  the  age,  health  and  condition  of 
the  wife,  the  number,  age,  sex  and  health  of  her  children,  if  any,  would  be 
fit  subjects  oi  consideration.  In  this  respect,  in  a  case  directly  before  the 
Court,  it  would  be  proper  for  the  Court  to  avail  itself  of  the  aid  of  a  Master, 
to  inquire  into  and  report  the  circumstances,  and  to  report  what  would  be  a 
suitable  provision  for  the  wife.  Cases  may  be  supposed,  in  which,  if  the  prop- 
erty were  small,  and  had  been  kept  entirely  distinct  from  that  of  the  husband, 
and  where  the  exigencies  of  the  family  were  such  as  to  require  it,  it  would 
be  proper  to  appropriate  the  whole  of  such  property  to  the  use  of  the  wife 
ana  her  children.  Davis  v.  Newton,  6  Metcalf,  544.  "  The  Court  may  in 
its  discretion,  give  the  whole,  or  part  only  of  the  property,  to  the  wife,  ac- 
cording to  the  circumstances  of  the  case."  2  Kent,  (5th  edj  140;  Haviland 
v.  Bloom,  6  John.  Ch.  178, 180, 181 ;  Udall  v.  Kenney,  3  Cowen,  590. 

VOL.  I.  12 
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Wife's  right  to  Sleech  v.  Thorington  (y),  the  husband  was  gone  abroad,  leaving 
ment.  ^  ^.^  m^o^ed  f0Fj  ^^  yet  ^j  tne  Court  appeared  disposed 
to  do,  in  conformity  with  a  case  there  mentioned  by  the  Master  of 
the  Rolls,  was  to  direct  the  payment  of  the  interest  of  the  money 
to  her  till  he  returned  and  maintained  her."    In  Bond  v.  Sim- 
mons (z),  the  wife  having  brought  the  husband  a  considerable 
portion,  of  which  no  settlement  was  made,  and  he  afterwards  filing 
a  bill  for  a  legacy  left  her,  the  Court  decreed  a  settlement  should 
be  made,  but  he  obstinately  refusing  to  make  a  settlement,  and 
dying,  it  was  held  she  was  entitled  to  the  principal  and  dividends. 
In  Pryor  v.  Hill  (a),  creditors  under  a  general  assignment  to  them 
by  the  husband  for  payment  of  their  debts,  were  held  entitled 
to  the  life  interest  of  the  wife,  on  making  a  provision  for  her.     In 
Burdon  v.  Dean  (ft),  the  assignees  filed  a  bill  in  respect  of  prop- 
erty belonging  to  the  bankrupt  in  right  of  his  wife,  and  the  wife 
claimed  a  further  provision,  she  having  been  provided  for  before 
by  settlement.     The  Master  of  the  Rolls  said,  "  it  is  impossible  to 
give  her  the  whole,  for  that  would  be  to  admit  that  a  married  wo- 
man is  entitled  to  the  whole  of  her  property  to  her  separate  use." 
He  directed  a  reference  to  the  Master  for  a  proposal.     In  Oswell 
v.  Probert  (c),  where  assignees  claimed  the  estate  of  the  wife  in 
right  of  her  husband,  proposals  for  a  settlement  were  in  like  man- 
ner directed.     In  Worrall  v.  Marlar  (d),  the  fund  on  a  claim  by 
assignees  was  equally  divided  between  the  assignees  and  the  wife 
and  children  of  the  bankrupt.     In  Like  ».  Beresford  (e),  where  a 
ward  of  the  Court  had  been  run  away  with,  the  Court  would  not 
give  the  husband  any  part  of  the  wife's  fortune.     It  has  a  discre- 
tion in  such  cases  whether  it  will  give  the  whole  or  a  part  to  the 
wife.     In  Goose  ».  Davis,  in  1794,  not  reported  but  mentioned  in 
the  sixth  edition  of  Mr.  Cooke's  Bankrupt  Law  (/),  the  Lord 
Chanceller  referred  the  report  back  to  the  Master,  to  be  attended 
by  the  assignees ;  the  Master  having  by  his  report  approved  a 
settlement  of  the  whole  fund. 

In  Wright  ».  Morley  (g),  says  Sir  J.  Leach,  V.  C,  says  "  when 
the  husband  becomes  a  bankrupt,  and  consequently  incapable  of 
maintaining  his  wife,  it  is  not  held  that  she  is  entitled  to  the  whole 
of  the  dividends  of  her  fortune,  or  of  any  life  interests  that  she 

(y)  2  Ves.  560.  Cox;   8.  C.  1  Cox,  158;  aee  also 

(z)  3  Atk.  20 ;  and  nee  Mitford  v.  Brown  v.  Clarke,  3  Yea.  166 ;  Free- 

Mitford,  9  Ves.  67 ;  Wright  ».  Mor-  man  t>.  Pasley,  3  Yea.  421 ;  Lamb  «. 

ley,  11  Ves.  17.  Milnes,  5  Vea.  517. 

.  .    .  -      3  Ves.  506. 

(J)  Edit,  by  Gregg,  p.  287, 
(g)  HVea.p.20r21. 
,  in  note  by  Mr. 
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may  have  any  more  than  she  is  entitled  to  the  whole  of  her  fortune,  Wife's  right  to 
consisting  of  a  capital  sum."  In  the  case  of  Brett  v.  Greenwell  ^^L*^™^ 
(h),  Mr.  Baron  Alderson  took  a  distinction  between  a  bankrupt 
and  an  insolvent,  and  gave  to  the  wife  of  the  latter  the  whole  of  a 
fund  the  Court  bequeathed  to  her.  This  distinction  has  however 
been  repudiated  by  Sir  E.  Sugden  in  Napier  v.  Napier  (•') ;  and  it 
seems  that  the  general  rule  is  to  give  half  to  the  creditors  of  a 
bankrupt  or  insolvent,  and  the  residue  to  his  wife  and  children  (&). 

In  the  case  of  Coster  v.  Coster  (k),  where  the  husband  had 
without  sufficient  cause  separated  from  his  wife,  and  left  her  wholly 
unprovided  for,  the  V.  C.  of  England  ordered  three-fourths  of  a 
fund  in  Court,  arising  from  property  bequeathed  to  the  wife,  to  be 
settled  on  her  and  her  issue,  and  the  remaining  fourth  to  be  paid 
to  her  husband. 

It  is  to  be  observed,  that  under  the  marriage  Act,  4  Geo.  IV.  c.  In  case  of  a 
76,  s.  23,  in  the  case  of  a  marriage  solemnized  between  parties  jj^ajdl 
under  age,  by  false  oath  or  fraud,  the  guilty  party  is  to  forfeit  all  property  must 
property  accruing  from  the  marriage ;  but  such  property  may,  by  **  Bettled- 
order  of  the  Court,  made  upon  information  filed  by  the  Attorney- 
general,  be  secured  for  the  benefit  of  the  innocent  party,  or  the 
issue  of  the  marriage,  as  the  Court  shall  think  fit,  so  as  to  prevent 
the  offending  party  from  deriving  any  interest  in  any  estate,  or  pe- 
cuniary benefit  from  the  marriage ;  under  this  Act  it  has  been  held 
that  the  Court  has  no  discretion  to  mitigate  the  penalty,  but  in  the 
case  of  the  property  being  that  of  the  wife,  is  bound  to  settle  and 
secure  all  such  property,  past  present  and  future,  for  the  benefit  of 
herself  or  the  issue  of  the  marriage  (/). 

It  appears  formerly  to  have  been  considered,  that  if  the  husband  Effect  of  pre- 
had  made  a  settlement  upon  his  wife  upon  their  marriage,  the  wife  vious  settle- 
would  be  debarred  of  her  right  to  further  provision  out  of  any  pro-  men  ' 
perty  which  might  subsequently  accrue  to  her  (m) ;  but  it  seems 
now  to  be  settled  that  the  Court,  according  to  the  power  which  it 
uses,  and  the  care  which  it  always  takes  of  the  interest  of  femes 
covert,  will,  where  there  is  a  slender  provision  only  made  for  the 
wife  by  settlement  before  marriage,  on  an  accession  of  fortune,  if 
it  be  considerable  (not  a  trifle  only),  oblige  the  husband  to  make 
a  further  provision  for  her  (n).     In  such  cases,  however,  much 

(A)  3  Y.  &  C.  Exchr.  R.  230.  (m)  Lanoy  v.  Duchess  of  Athol.  2 

(i)  lDr.&W.  410.  Atk.  448. 

(A)  Whitten  t>.  Sawyer,  1  B.  593.  (»)  March  v.  Head,  3  Atk.  720 ; 

(ft)  9  Sim.  597.  Tomkyns  v.  Ladbroke,  2  Yes.  591. 

([)  Attorney-general  v.  Mulloy,  4  595 ;  Stackpole  v.  Beaumont,  3  Vei. 

Ruw.  329.  98;  Lady  Elibank  v.  Montolieu,  5 

Vei.  737. 
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Wife's  right  to  must  depend  upon  the  terms  of  the  settlement ;  for  if  h  appears, 
either  by  express  words  or  by  fair  inference,  that  it  was  the  inten- 
tion of  the  parties  that  the  husband  should  be  the  purchaser  of  the 
future  as  well  as  the  present  property  of  the  wife,  the  Court  will 
not  require  the  husband  to  make  an  additional  settlement.  In 
such  cases,  however,  the  settlement  for  this  purpose  must  either 
express  it  to  be  in  consideration  of  the  wife's  fortune,  or  the  con- 
tents of  it  altogether  must  import  that,  and  plainly  import  it,  as 
much  as  if  it  were  expressed  (o)  (1). 
Does  not  at-  The  right  of  a  wife  to  a  settlement,  does  not  attach  upon  prop- 
Steresunily6  ertv  m  wmcn  8ne  nas  a  *'&  interest  only ;  such  property  belongs 
unless  husband  to  the  husband,  jure  mariti,  subject  to  the  obligation  before  no- 
fjuls  to  support  tjce(j  ^  ^jng  imposed  upon  him  by  the  law,  of  maintaining 
her  (p).  If  the  husband  fail  in  that  obligation  either  by  the  de- 
sertion of  his  wife,  or  by  his  inability  to  assist  in  her  support,  in 
consequence  of  bankruptcy  or  insolvency,  the  Court,  as  in  the  case 
of  the  interest  arising  from  her  capital,  fastens  the  obligation  upon 
the  property  itself,  and  will  give  her  a  provision  out  of  it,  in  the 
one  case  against  the  husband,  and  in  the  other  against  his  assign- 
ees. Thus  in  the  case  of  Sturgis  v.  Champneys  (q)t  where  the 
wife  of  an  insolvent  debtor  was  entitled  for  life  to  large  landed 
property,  and  it  happened  that  the  legal  estate  therein  was  out- 
standing in  mortgages,  which  circumstance  rendered  it  necessary 
for  the  provisional  assignee  to  come  into  Equity  to  perfect  his 
title,  objections  to  the  claim  of  the  wife  for  a  settlement  were 
made  upon  the  ground  that  her  life  estate  in  lands  could  not  be 
considered  as  an  equitable  interest,  merely  in  consequence  of  the 
legal  estate  being  outstanding,  and  that  the  right  to  a  settlement 
had  never  been  held  to  extend  either  to  interests  of  that  descrip- 
tion or  to  rents  of  real  estate,  but  Lord  Cottenham,  after  review- 

(0)  Per  Lord  Eldon,  in  Oruce  v.  v.  Parsley,  ib.  421 ;  Lumb  v.  Milnes, 
Denison,  6  Ves.  395.  5  Ves.  517 ;  Elliott  *.  Cordell,  5  Mao. 

(p)  Burdon    v.  Dean,  2  Ves.  J.    155;   Aguilar    v.  Aguilar,  ib.  414; 
608 ;  Oswell  v.  Probert,  2  Ves.  680 ;    Pryor  v.  Hill,  4  Bro.  C.  C.  139. 
Brown  v.  Clark,  3  Ves.  166 ;  Freeman        (q)  5  M.  &  C.  105. 

(1)  In  Haviland  v.  Bloom,  6  John  Ch.  178,  the  role  in  Equity  was  con- 
sidered as  settled,  that  the  wife's  equity  to  a  suitable  provision  for  the  main- 
tenance of  herself  and  her  children,  out  of  her  separate  estate,  lying  in  ac- 
tion, was  a  valid  right,  and  extended  not  only  to  property,  which  she  owned 
dum  sola,  but  to  property  descended  or  devised  to  her  during  coverture.  A 
new  equity  arises  to  the  wife  upon  property  newly  acquired,  and  attaches 
upon  it  equally  as  upon  that  which  she  brought  with  her  upon  marriage  In 
Ex  parte  Beresford,  1  Desaus.  263,  the  Court,  after  a  full  discussion,  ordered 
a  new  settlement  in  favor  of  the  wife  on  a  new  accession  of  fortune.  See 
Carr  v.  Taylor,  10  Sumner's  Vesey,  574. 
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tag  the  cases  upon  the  subject,  observed, "  that  if  the  life  estate  be  Wife's  right  to 
attainable  by  the  husband  or  his  assignee  at  Law,  the  severity  of  a  emcnt- 
this  law  must  prevail-;  bat  if  it  cannot  be  reached  otherwise  than 
by  the  interposition  of  this  Court,  Equity,  though  it  follows  the 
law,  and  therefore  gives  to  the  husband  or  his  assignee  the  life 
estate  of  the  wife,  yet  it  withholds  its  assistance  for  that  purpose, 
until  it  has  secured  to  the  wife  the  means  of  subsistence :  it  re- 
fuses to  hand  over  to  the  assignee  of  the  husband,  to  the  exclusion 
of  the  wife,  the  income  of  the  property  which  the  law  intended  for 
the  maintenance  of  both ; "  but  it  would  appear,  that  where  a 
wife  has  an  ample  separate  provision,  secured  to  her  by  settlement 
or  from  other  sources,  the  principle  which  declares  her  to  be  en- 
titled to  a  provision  out  of  her  life  estate,  against  her  husband's 
general  assignees,  or  against  his  incumbrancers  upon  her  estate, 
will  not  apply  (r).  It  has  been  held  aho  not  to  apply  in  the  case 
of  a  particular  assignee  of  the  wife's  life  estate  who  purchased  it, 
when  the  husband  was  maintaining  the  wife,  and  before  any  cir- 
cumstances had  raised  a  present  equity  in  the  property  for  the 
wife  (*). 

The  wife's  equity  for  a  settlement  is  not  for  her  benefit  only,  but Is  ,for  benefit  of 
for  that  of  herself  and  children  (*);  and  though,  as  has  been  be-  weU  uhenelf. 
fore  stated,  she  may  upon  her  examination  waive  it,  she  cannot 
take  it  for  herself,  and  give  it  up  for  them.  The  only  instance  in 
which  a  different  course  was  ever  adopted,  appears  to  have  been 
in  the  case  of  Johnson  v.  Johnson  («) ;  in  that  case  a  fond  in  Court 
belonging  to  the  wife  having  been  assigned  by  the  husband,  an 
order  was  made,  (the  wife  being  examined  and  consenting,)  that 
part  should  be  transferred  to  the  assignee,  and  that  the  other  part 
should  be  paid  to  the  separate  use  of  the  wife,  with  liberty  for  the 
persons  entitled  to  apply  on  her  death.  Upon  an  application  made 
by  the  assignee  after  the  death  of  the  wife,  who  had  survived  the 
husband,  Sir  Thomas  Pluraer,  M.  R.,  refused  to  make  the  order, 
saying,  that  it  was  quite  an  unusual  thing  to  make,  in  this  manner, 
a  partial  settlement  upon  the  wife  alone,  directing  the  interest  to 
be  paid  to  her  for  life,  it  being  quite  clear  that  the  children  must 
be  included.  His  Honor,  however,  was  of  opinion,  that  as  the  or- 
der had  been  made  above  thirty-four  years  ago,  he  could  not  alter 
it,  and  directed  the  payment  of  the  money  to  the  second  husband 

(r)  See  cases  note  (p).  450 ;   Re  Walker,  L.  &  G.f  temp. 

(*)  Elliott  v.  Cordell,  ubi  supra.  Bug. ;  Hodgens  v.  Hodgens,  4  CI.  A- 

(I)  Murray    v.  Lord  Elibank,  10  F.  323. 

Ves.  84;  Lloyd  «.  William*,  1  Mad.  (u)  1  Jac.  &  W.  472-5. 
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Wife's  right  to  of  the  wife  (the  wife  consenting),  on  the  ground  that  the  wife  was 
a  Settlement.         .  .    ,  ,  ,  . 

s^^-^s-^s  entitled  by  survivorship. 

Does  not  sur-       But  though  the  equity  which  compels  the  'husband  to  make  a 
vive  to  chil-     settlement  out  of  the  wife's  personal  estate  is  the  right  of  the  chil- 
dren as  well  as  of  the  wife,  yet  it  does  not  survive  to  the  children 
after  her  death  (x)  (1),  but  in  such  case  the  whole  fond  will  go  to 
the  husband  by  survivorship.    It  has  been  thought  that  Sir  Thomas 
Sewell,  in  the  case  of  Cockel  v.  Phipps  (y),  acted  in  direct  contra- 
diction to  Lord  Northington's  decision  upon  this  point  in  Scriven  v. 
Tapley.    It  appears,  however,  from  the  very  elaborate  judgment  of 
Sir  Thomas  Plumer,  V.  C,  in  Lloyd  v.  Williams  (z),  that  the  case 
has  been  erroneously  reported,  and  that  it  does  not  bear  upon  the 
question. 
Except  where       In  Murray  v.  Lord  Elibank  (a),  and  particularly  in  the  above- 
derfo^setUe^"  c*te<*  case  °fU°yd  v-  Williams,  all  the  previous  cases  and  the 
ment  in  her      reasoning  upon  the  subject  have  been  collected  and  commented 
lifetime.  Up0n .  ^  ^  appearg  gom  them  to  have  been  the  opinion  both  of 

Lord  Eldon  and  of  Sir  T.  Plumer,  that  the  children  have  no  equity 
after  the  death  of  the  mother,  unless  there  has  been  a  contract  or 
a  decree  for  a  settlement  in  her  lifetime  (b).  If,  however,  there 
has  been  an  order  or  decree  referring  it  to  the  Master  to  approve 
a  proper  settlement  to  be  made  upon  a  married  woman  and  her 
children  out  of  the  property  of  the  woman,  and  she  die  before  the 
Master  has  made  his  report,  the  children  will  have  a  right  to  a  set- 
tlement, under  the  order,  out  of  their  mother's  property  (c) ;  and 
it  seems  that  the  children  are  clearly  entitled  to  assert  this  right 
by  supplemental  bill  (d). 
Attaches  upon  From  the  opinions  expressed  in  the  above-mentioned  cases  of 
filing  of  bill.  Murray  v.  Lord  Ellibank,  and  Lloyd  v.  Williams  it  seems  that 
Lord  Eldon  and  Sir  Thomas  Plumer  considered  that  the  equity  of 
the  wife  to  a  settlement  in  favor  of  herself  and  children,  did  not 
attach  till  after  a  decree  or  order  referring  it  to  the  Master  to  ap- 
prove of  a  settlement.  And  in  the  case  of  De  la  Garde  v.  Lem- 
priere  (e),  where  the  wife  was  a  defendant  to  a  bill  filed  for  the  ad- 
ministration of  an  estate,  in  which  she  was  interested  as  a  legatee, 
Lord  Langdale,  M.  R.,  observing,  that  she  had  filed  no  bill  claim- 

(x)  Scriven  v.  Tapley.  2  Ed.  337 :  (c)  Murray    v.  Lord  Elibank.  10 

Amb.  509,  S.  C.  Ves.  84. 

(y)  1  Dick.  391.  (<*)  Ibid.  84 ;  13  Ves.  1 ;  S.  C.  14 

(2)  1  Mad.  450.  Ves.  496,  S.  C. 

(«)  10  Ves.  84.  («)  6  Beav.  344. 
(6)  1  Mad.  467. 

(1)  2  Story  Eq.  Jar.  §  1417,  and  note. 
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ing  a  settlement,  and  had  died  before  any  order  for  a  settlement  Wife's  right  to 
was  made,  decided  against  the  equity  of  the  children  after  her  ^^^1^^ 
death  to  a  settlement,  thereby  overruling  the  case  of  Steinmetz  ». 
Halthin  (/),  where  Sir  J.  Leach,  V.  C,  appears  to  have  come  to 
a  different  conclusion,  and  to  have  considered  that  the  right  of  the 
wife  to  a  settlement  does  not  depend  upon  the  decree  or  order  for 
referring  it  to  the  Master  to  approve  a  settlement,  but  attaches 
upon  the  property  immediately  upon  the  filing  of  the  bill,  which 
gives  the  Court  jurisdiction  as  to  that  property,  whether  the  bill 
be  filed  by  the  wife  or  by  others ;  and  that  when  once  the  equity 
of  the  wife  has  attached  upon  the  property,  it  continues  for  the 
benefit  of  the  children,  notwithstanding  the  death  of  the  wife  be- 
fore the  settlement  is  executed.  In  that  case  the  bill  was  insti- 
tuted by  the  executors  of  the  will,  under  which  the  wife  became 
entitled  to  the  property,  praying  the  direction  of  the  Court  con- 
cerning it,  and  the  wife  had  died  before  answer,  and  the  Court 
held  her  children  entitled  to  the  money  on  the  ground  that  the 
right  had  attached  upon  the  filing  of  the  bill,  and  the  wife  had 
done  no  act  to  waive  it  (1). 

But  whether  the  equity  of  the  wife  to  a  settlement,  for  the  benefit  May  be  waived 
of  herself  and  children,  attaches  upon  the  property  so  early  as  the  ?*  "V  time 
period  of  filing  the  bill,  or  not,  it  is  clear  that  the  wife  may  at  any  execution, 
time  before  the  execution  of  a  settlement,  even  after  the  Master 
has  actually  approved  of  one  under  a  decree,  appear  in  Court  and 
waive  her  right,  so  as  altogether  to  defeat  her  children  (g)  (2). 
She  cannot,  however,  after  insisting  upon  her  right  to  a  settle- 
ment as  against  her  husband's  assignees  in  bankruptcy,  subse- 
quently waive  her  equity,  and  defeat  her  children's  interest  (h).  ' 

With  respect  to  the  question  of  whether  it  is  competent  to  the  After  contract 
wife,  by  consent  in  Court,  to  waive  her  right  to  a  settlement  for  ^^g^0** 
herself  and  her  issue,  after  a  contract  entered  into  on  the  part  of 
the  husband  to  make  one,  it  is  to  be  observed,  that  in  ex  parte 
Gardiner  (t),  Lord  Hard wi eke  held  that  she  might  waive  it  as  far 
as  her  own  interest  was  concerned,  but  not  for  her  children.  In 
that  case  a  reference  had  been  made  to  the  Master  to  approve  a 

(/)  1  Glynn  &  J.  64.  Steinmetz  t>.  Halthin,  1  Glynn  «fc  J. 

(g)  Rowev.  Jackson,  2  Dick.  604;    64. 
Murray  v.  Lord  Elibank,  10  Yes.  84 ;        (h)  Whittem  v.  Sawyer,  1  Beav. 
Martin  v.  Mitchell,  cited  10  Ves  89 ;    693 ;  Barker  v.  Lea,  6  Mad.  330. 

(i)  Anon.  2  Yes.  671. 

(1)  Murray  v.  Lord  Elibank,  10  Sumner's  Vesey,  84,  note  (a) ;  2  Story 
Eq.  Jut.  &  1417. 

(2)  2  Story  Eq.  Jar.  §  1418. 
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Wife's  right  to  proper  settlement,  in  consequence  of  which,  proposals  had  been 
v^^^^J  given  in  and  signed  both  by  husband  and  wife,  by  which  he  was 
to  settle  an  estate  in  Jamaica  in  strict  settlement.  Before  the 
matter  was  ultimately  concluded,  the  husband  and  wife  went  to 
Jamaica,  where  they  staid  six  years,  and  upon  their  return,  there 
being  no  children,  they  preferred  a  petition  to  have  the  money 
paid  out  of  Court  to  the  husband,  the  wife  consenting  ;  but  Lord 
Hardwicke  refused  the  application,  being  of  opinion  that  the  pro- 
posal was  binding,  and  that  if  the  husband  had  died  abroad,  and 
had  left  children,  such  children  would  have  been  entitled,  under 
those  articles,  to  have  had  it  carried  into  execution. 

The  same  rule  was  subsequently  acted  upon  by  Sir  J.  Leach,  V. 
C,  in  Fenner  v.  Taylor  (j ),  and  though  that  decision  was  after- 
wards revised  by  Lord  Brougham,  yet,  as  that  reversal  was  upon 
the  ground  that  what  the  Vice-Chancellor  had  treated  as  a  binding 
agreement,  had  on  a  former  occasion  been  considered  by  Sir  Wil- 
liam Grant  as  merely  voluntary,  and  such  as  the  Court  of  Equity 
would  not  carry  into  effect,  the  principle  upon  which  the  case  was 
originally  determined,  must  be  considered  as  undisturbed  by  the 
reversal  of  the  Vice-Chancellor's  decision, 
After  a  refer-        It  seems  that  if  after  a  reference  to  approve  of  a  settlement,  one 

of  wnfer^o*  of  the  V**1™3  die  before  the  segment  be  approved  of  by  the 
band  nor  wife  Court,  and  there  are  no  children  of  the  marriage,  the  right  of  sur- 
affect  the  right  vivorship  as  between  the  husband  and  the  wife  is  not  affected  Thus 
Jup.  in  Macaulay  v.  Philips  (k),  Lord  Alvanley  laid  it  down,  that  if  the 

wife  had  died  even  after  a  proposal  had  been  made  by  the  husband 
under  such  an  order,  the  husband  would  have  been  entitled.  His 
Lordship,  however,  said,  that  he  did  not  mean  to  determine  what 
the  case  would  have  been  if  the  proposal  had  been  approved  of  by 
the  Court,  and  a  settlement  ordered  to  be  made  (as  perhaps  then 
the  Court  would  have  considered  it  as  actually  made),and  that  he 
was  far  from  determining  that  in  such  a  case  the  settlement  would 
be  entirely  at  an  end ;  on  the  contrary,  he  thought  it  would  be 
binding,  and  that  the  accident  would  make  no  difference. 
Forfeited  by  It  may  be  observed  here,  that  if  the  wife  be  an  adultress,  living 
adultery.  ^^  jrom  ner  husband  (/),  a  Court  of  Equity  will  not  interfere 

upon  her   application  for  a  settlement  out  of  her  own  chases  in  ac- 
tion, neither  will  it  order  them  to  be  paid  to  her  husband ;  not  to 

(j)  1  Sim.  169 ;  2  Rum.  &  M.  190,  not  in  a  state  of  adultery,  is  not  a  rea- 

S.  U.  son  for  the  Court  refusing  her  claim 

(*)  4  Yes.  19.  to  a  settlement.   Eedes  v.  Eedes,  11 

(0  1  Roper,  H.  &  W.  283.  But  the  Sim.  569. 
mere  living  apart  from  her  husband,  if 
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the  former,  because  she  is  unworthy  of  the  Court's  notice  or  inter-  Wife's  right  to 
ference  ;  nor  to  the  latter,  because  he  does  not  maintain  her,  in  a  emen  ' 
respect  of  which  duty  only  the  law  gives  to  him  her  fortune  (1) 
Accordingly,  in  Carr  v.  Eastabrooke  (m),  cross  petitions  were  pre- 
sented by  the  husband  and  the  wife,  the  one  praying  that  350f. 
belonging  to  her  might  be  settled  to  her  separate  use,  the  other 
that  the  money  might  be  paid  to  the  husband  without  his  making 
any  provision  for  her.  The  wife  had  eloped  and  had  lived  in  adul- 
tery, and  her  husband  had  obtained  a  divorce  a  mensa  tt  thoro,  but 
at  the  time  of  the  application  the  adulterer  was  dead,  and  the  wife 
was  supported  by  his  mother :  the  Lord  Chancellor  said  he  could 
make  no  order  upon  either  petition,  that  he  could  not  settle  the 
sum  to  the  wife's  separate  use,  and  that  he  must  leave  it  as  it  was. 

But  the  rule  is  different  in  instances  of  female  wards  of  the  Court  Unleia  where  a 

ward  of  Court 
who  are  married  without  its  consent ;  for  although  they  afterwards  marries  clan- 
live  in  adultery,  the  Court  will  enforce  a  settlement  (n) ;  because  destinely. 
the  marriage  being  a  contempt,  the  Court  thereby  obtained  juris- 
diction to  commit  the  husband,  in  consequence  of  his  misconduct, 
until  he  should  make  a  proper  settlement,  and  will  not  part  with 
that  power  until  that  act  be  done,  whatever  may  be  the  irregulari- 
ty of  the  wife's  conduct,  which  may  be  attributed  in  some  degree 
to  her  husband's  conduct  in  procuring  such  a  clandestine  marriage. 

With  respect  to  the  order,  which  is  usually  made  upon  an  appli-  Form  of  order, 
cation  for  the  property  of  the  wife,  in  case  the  wife  does  not  con- 
sent, the  terms  of  it  are,  that  it  be  referred  to  the  Master  to  inquire, 
and  state  to  the  Court  whether  any  settlement  has  been  made ;  and 
in  case  the  Master  shall  find  that  none  has  been  made,  or  if  any 
has  been  executed,  if  he  does  not  approve  of  the  same,  then  the 
husband  is  to  be   at  liberty  to  lay  proposals  before  the  Master, 
and  the  Master  is  to  state  the  same,  with  his  opinion,  to  the  Court 
(o).    Where  a  reference  is  made  to  the  Master  to  approve  of  a  Where  a  prior 
proper  settlement  upon  the  wife  out  of  a  particular  property,  it  is  m     meBt* 
always  usual  to  direct  the  Master  to  have  regard  to  any  settlement 
which  the  husband  may  have  made  upon  the  wife  aliunde.     And 
as  the  extent  of  the  provision  out  of  the  particular  property  in 
question  may  be  affected  by  any  prior  settlement  made  by  the  hus- 
band, so  also  in  making  such  provision,  regard  ought  to  be  had 

(to)  4  Ves.  146;  see  also  Ball  v.        (n)  Ball  v.  Coutta,  1  Ves.  &  Bea. 
Montgomery,  2  Ves.  J.  191 ;  and  Wat-    302-304. 

kyns  r.  Watkyns,  2  Atk.  97.  (o)  Seton  on  Dec.  269;   Hand's 

Prac.  217, 


(1)  2  Story  Eq.  Jar.  §  1419. 
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Wife's  right  to  to  any  other  property  which  may  have  been  possessed  by  the  hus- 
band in  right  of  his  wife ;  for  the  adequacy  of  the  prior  settlement 
to  the  equity  of  the  wife,  must  depend  upon  the  amount  of  the 
other  property  possessed  in  her  right  (p).  The  usual  order  in 
such  cases,  therefore,  is,  to  refer  it  to  the  Master  to  approve  of  a 
proper  settlement  upon  the  wife  and  children,  "  regard  being  had 
to  the  extent  of  the  wife's  fortune,  and  to  any  settlement  which 
may  already  have  been  made  upon  her." 

In  what  cases       Where  the  property  of  a  married  woman  is  a  subject  of  equita- 
femts  covert  r    .    .  .  ,      .      .         .         .  ,     „    ,      ^  . 

may  sue.  ble  cognizance,  it  is  not  material  whether  the  aid  of  the  Court  is 

sought  by  the  wife,  or  by  the  husband  or  his  representatives  or 
assignees ;  and  it  is  now  certain  that  a  feme  covert  may  herself  file 
a  bill  for  the  purpose  of  having  that  to  which  she  is  entitled  secur- 
ed to  her  and  her  family  (q).  In  Lady  Elibank  v.  Montolieu  (r), 
where  a  bill  was  filed  by  a  married  woman,  against  her  husband, 
Lord  Thurlow  said,  that  the  only  difficulty  he  had  was,  upon  the 
form  of  the  suit,  whether  a  married  woman,  by  her  next  friend, 
could  be  a  plaintiff  in  this  Court ;  but  that  with  respect  to  that 
difficulty,  if  upon  the  point  of  law,  she  was  entitled,  and  there  was 
no  way  of  asserting  her  right  against  her  husband  but  by  bill,  that 
objection  he  thought  did  not  weigh  much,  and  his  Lordship  ulti- 
mately made  the  decree. 
Agwnst  their  n0  doubt,  therefore,  can  be  now  entertained,  that  a  wife  may, 
under  such  circumstances,  be  the  plaintiff  in  a  suit  against  her 
husband  (1).  It  seems  to  be  now  settled,  that  all  cases  in  which 
the  husband  and  wife  sue  as  co-plaintiffs  together,  or  in  which  the 
husband  sues  as  next  friend  of  his  wife,  are  regarded  as  suits  of 
the  husband  alone.  And  upon  this  principle,  where  a  married 
woman,  having  a  separate  interest,  joins  as  a  co-plaintiff  or  co-de- 
fendant with  her  husband,  instead  of  suing  by  her  next  friend,  or 
answering  separately,  the  suit  or  defence,  will  not  prejudice  a  fu- 

(p)  Green  v.  Otte,  1  S.  &  S.  254  ;  Cox's  note  to  Bosvil  v.  Brandon,  1  P. 

Bondv.  Simmons,  3  Atk.  20;  Elibank  Wins.  459,  where  the  cases  on  this 

v.  Montolieu,  5  Ves.  744.  subject  are  collected. 

(?)  Worrall  v.  Marlar,  cited  in  Mr.  (r)  5  Ves.  743. 


(1)  A  wife  may,  in  a  Court  of  Equity,  sue  her  husband,  and  be  sued  by 
him.  2  Story  Eq.  Jur.  §  1368,  §  1414 ;  Van  Duzen  v.  Van  Dusen,  6 
Paige,  366 ;  Story  Eq.  PI.  §  61,  and  note,  and  cases  cited  to  this  point ;  Long 
v.  White,  5  J.  J.  Marsh.  230 ;  Dowell  v.  Covenhoven,  5  Paige,  561. 

A  husband,  who  has  received  the  rents  and  profits  of  real  estate,  held  in 
trust  for  the  separate  use  of  the  wife,  who  has  separated  from  him,  is  rightly 
joined  as  a  defendant  in  a  bill  by  her  against  the  trustees  to  enforce  the  trust. 
Ayer  v.  Ayer,  16  Pick.  327, 
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ture  claim  by  the  wife  in  respect  of  her  separate  interest  (5) ;  and      Suits  by 
it  has  been  decided,  that  a  suit  by  a  husband  and  wife  against  ^^L^Lj 
the  trustees  of  the  wife's  separate  property,  cannot  be  pleaded  in 
bar  to  a  subsequent  suit  by  her  and  her  next  friend,  against  the 
trustees  and  her  husband,  although  the  relief  prayed  in  both  suits 
is  the  same  (t). 

In  general,  therefore,  where  the  suit  relates  to  the  separate  prop- 
erty of  the  wife,  it  is  necessary  that  the  bill  should  be  filed  in 
her  name  by  her  prochein  amy,  otherwise  the  defendant  may  de- 
mur upon  the  ground,  that  the  wife  might  at  any  future  time  insti- 
tute a  new  suit  for  the  same  matter ;  and  that  upon  such  new  suit 
being  instituted,  a  decree  in  a  cause  over  which  the  husband  had 
the  exclusive  control  and  authority,  would  not  operate  as  a  valid 
bar  against  her  subseqnent  claim  («)  (1).  Where,  however,  the 
suit  is  for  a  chose  in  action  of  the  wife,  not  settled  to  her  separate 
use,  neither  can  the  defendant  object  to  the  husband's  suing 
jointly  with  her  as  co-plaintiff;  nor,  will  her  right  to  a  settlement 
be  prejudiced  by  the  fact  of  her  husband  being  so  joined  with  her 
in  the  suit,  but  the  Court  will  take  care  of  her  interests,  by  not 
suffering  the  money  to  be  paid  to  her  husband  on  the  prayer  of 
his  counsel,  because  it  knows  that  the  instructions  to  counsel  come 
from  the  husband  who  has  the  control  of  the  suit  In  such  cases, 
therefore,  the  Court  expects  that  the  wife  should  attend  in  Court, 
or  before  commissioners,  and  give  her  consent  before  it  will  make 
an  order  for  payment  to  her  husband  (2)  (2). 

As  a  wife  may  sue  her  husband  in  respect  of  her  separate  prop-  In  what  oases 
erty,  so  may  a  husband  in  a  similar  case  sue  his  wife  (y)  (3).  jj^1^  maj 
Such  suit,  however,  can  only  be  in  respect  of  his  wife'B  separate 
estate ;  for  a  husband  cannot  have  a  discovery  of  his  own  estate 
against  his  wife  (z).     In  these  cases,  where  it  is  necessary  that  a  Wife  most  sue 
suit  respecting  the  property  of  a  married  woman  should  be  insti-  y  next  filend » 
tuted  against  her  husband,  or  that  the  husband  should  be  one  of 
the  defendants,  as  the  wife  being  under  the  disability  of  coverture 
cannot  sue  alone,  and  she  cannot  sue  under  the  protection  of  her 

(#)  Hughes  v.  Evans,  1 S.  &  S.  185.  (x)  Pawlet  v.  Delaval,  2  Ves.  663, 

(t)  Reeve  v.  Dalby,  2  S.  &.  S.  464.  669 ;  see  also  Mole  v.  Smith,  1  J.  <fc 

(u)  Wake  v.  Parker,  2  Keen,  59;  W.665. 

see  also  Warren  v.  Buck,  4  Beav.  95,  (y)  Warner  v.  Warner,  1  Dick.  90 ; 

as  to  the  time  when  the  objection  can  Ainslie  v.  Medlicott,  13  Ves.  266. 

be  taken  by  the  defendant.  (z)  Brooks  v.  Brooks,  Prec.  Ch.  24. 


1)  Story  Eq.  PI.  §  63,  and  note ;  Sigal  v.  Phelps,  7  Simons,  239. 

2)  See  Ball  v.  Montgomery,  2  Sumner's  Vesey,  191,  note  (<t). 

3)  2  Story  Eq.  Jar.  §1368 ;  Story  Eq.  PI.  §  62. 
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Suits  by 
Femes  Covert. 


Next  friend 
need  not  be  a 
relation,  but 
must  be  a  per- 
son of  sub- 
stance. 


May  be 

changed, 

when. 


husband,  she  must  seek  other  protection,  and  the  bill  must  be  ex- 
hibited in  her  name  by  her  next  friend  (a)  (1),  who  is  also  named 
as  such  in  the  bill,  as  in  the  case  of  an  infant  (6).  A  bill,  how- 
ever, cannot,  as  in  the  case  of  an  infant,  be  instituted  by  a  next 
friend  on  behalf  of  a  married  woman,  without  her  consent,  and  if 
a  suit  should  be  so  instituted,  upon  her  affidavit  of  the  matter  it 
will  be  dismissed  (c)  (2). 

The  prockein  amy  of  a  married  woman  need  not  be  a  relation, 
but  he  must  be  a  person  of  substance,  because  he  is  liable  to 
costs  (d) ;  and  in  this  respect  there  is  a  material  difference  be- 
tween the  prockein  amy  of  a  feme  covert  and  of  an  infant,  for  any 
person  may  file  a  bill  in  the  name  of  an  infant,  but  the  suit  of  a 
feme  covert  is  substantially  her  own  suit,  and  her  next  friend  is 
selected  by  her.  In  the  former  case,  therefore,  as  we  have 
seen  (e),  the  Court  does  not  require  that  the  next  friend  should  be 
a  person  of  substance,  because  if  the  friends  of  an  infant  are  poor, 
the  infant  might,  by  such  a  rule,  be  deprived  of  the  opportunity  of 
asserting  his  right,  but  in  the  case  of  a  feme  covert,  as  the  object 
for  which  a  prockein  amy  is  required  is,  that  he  may  be  answera- 
ble for  the  costs,  the  Court  expects  that  the  person  she  chooses  to 
fill  that  office  should  be  one  who  can  pay  the  costs  if  it  should 
turn  out  that  the  proceeding  is  ill-founded ;  and  it  has  even  gone 
the  length  of  saying,  that  where  the  next  friend  of  a  married 
woman  takes  the  benefit  of  an  Insolvent  Act,  it  will  not  suffer  the 
cause  to  proceed  till  the  next  friend  is  changed,  or  security  is  given 
for  the  costs  (f). 

In  the  case  of  Lawley  v.  Halpen  (A),  a  feme  covert  plaintiff  was 
permitted  to  change  her  next  friend  after  considerable  progress 
had  been  made  in  the  cause,  but  the  order  was  only  made  upon 


(a)  Griffith  v.  Hood,  2  Ves.  452. 

(b)  Lord  Red.  22.  Where  the  hus- 
band is  under  any  of  the  disabilities 
enumerated  in  the  commencement  of 
this  Chapter,  in  such  case  the  wife  is 
considered  as  a  feme  soley  and  may  sue 
without  the  intervention  of  a  next 
friend. 

(ic)  Andrews  v.  Cradock,  Prec.  Ch. 
376;  Gilbert  Rep.  36,  S.  C. ;  and 
Cooke  v.  Fryer,  4  Beav.  13. 

(<*)  Anon.  1  Atk.  570. 


(e)  Ante,  p.  80,  81. 

(f)  Pennington  v.  Alvin,  1  S.& 
S.  264.  In  the  case  of  Drinan  v.  Man- 
nix,  3  Dr.  &  W.  154,  before  the  Lord 
Chancellor  Sugden,  when  the  same 
person  sued  as  next  friend  of  a/esM 
covert  and  of  her  infant  children,  the 
Court  ordered  the  proceedings  to  be 
stayed  until  the  next  friend  of  the 
feme  covert  was  changed  or  security 
for  costs  was  given. 

(A)  Bunb.  310. 


(1)  Story  Eq.  PI.  §  61,  §  63 ;  Dowell  v.  Covenhoren,  5  Paige,  581 ;  Lud- 
low v.  Maddock,  8  Paige,  ;  Wood  v.  Wood,  8  Wendell,  357  j  Garlick 
v.  Strong,  3  Paige,  440.  See  Knight  v.  Knight,  Taylor,  120 ;  Kenly  v.  Ken- 
ly,  2  How.  751. 

(2)  Story  Eq.  PI.  §  61 ;  Randolph  v.  Dickerson,  5  Paige,  751. 
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condition  that  the  new  next  friend  should  enter  into  a  recog-  _  Suits  by 
nizance  to  answer  all  the  costs,   as  well  those  which  had   ac-  ^^  -^.' 
crued  before,  as  those  which  would    accrue  after,  his  appoint- 
ment. 

In  the  case  of  Greenaway  9.  Rotheram  (t),  a  suit  was  institu- 
ted by  a  husband  and  wife,  and  their  infant  children,  by  their 
father  as  next  friend,  respecting  separate  property  of  the  wife,  in 
which  the  children  also  were  interested.  Pending  the  suit,  the 
husband  absconded,  whereupon  the  wife  presented  a  petition, 
praying  that  some  person  might  be  appointed  her  next  friend,  and 
that  a  new  next  friend  might  be  appointed  for  her  children.  The 
V.  C.  of  England  said,  he  had  no  jurisdiction  to  make  the  order 
asked  for,  but  that  he  would  order  that  some  person,  to  be  ap- 
pointed by  the  wife,  should  be  allowed  to  prosecute  the  suit  in  the 
name  of  the  plaintiff,  without  prejudice  to  any  lien  which  the  hus- 
band's solicitor  might  eventually  have  for  his  costs. 

In  Barlee  v.  Bailee  (k),  where  the  next  friend  of  a  married  JJ?*^  of  ??** 
woman  died  pending  the  suit,  the  Court  ordered,  upon  the  appli-  the  "nit        * 
cation  of  the  defendant,  that  the  bill  should  be  dismissed  unless  a 
new  next  friend  be  named  within  two  months. 

In  that  case  it  is  also  to  be  observed,  that  the  Court  made  it 
part  of  the  order,  that  in  case  the  bill  should  be  dismissed,  the 
costs  of  the  defendant  should  be  paid  out  of  the  fund  in  Court, 
which  fund  had  arisen  from  the  rents  of  the  wife's  separate  estate, 
which  was  the  subject  of  litigation ;  from  which  it  appears  that 
the  property  of  a  married  woman  in  the  hands  of  the  Court  will 
be  considered  liable  to  the  costs  of  a  suit  instituted  by  her  touch- 
ing that  property  (I). 

If  a  bill  has  been  filed  by  ifemt  sole,  and  she  intermarry  pend-  Suit  abates  by 
ing  the  suit,  the  proceedings  are  thereby  abated,  and  cannot  prop-  yj22*V[£ 
erly  be  continued  without  a  bill  of  revivor.    If,  however,  a  female  tiff, 
plaintiff  marries,  and  afterwards  proceeds  in  the  suit  as  &feme  sole, 
the  mere  want  of  a  bill  of  revivor  is  not  an  error  for  which  a  de- 
cree can  be  reversed  upon  a  bill  of  review  brought  by  a  defend- 
ant, because,  after  a  decree  made  in  point  of  right,  a  matter  which 
may  be  pleaded  in  abatement,  is  not  an  error  upon  which  to  ground 
a  bill  of  review  (m). 


(0  9i 
(«)  l 


)  Sim.  88.  is  sued  as  sole,  and  judgment  is 

L  S.  <fe  S.  100.  against  her  as  such,  though  she  was 

(i)  See  the  case  of  Otway  v.  Wing,  covert,  she  shall  be  estopped,  and  the 

.  12  Sim.  90.  sheriff  shall  take  advantage  of  the  es- 

(m)  Viscountess  Cranborne  v.  Dal-  toppel :  1  Salk.  310 ;  1  Roll.  Abr.  869, 

mahoy,  Nels.  R.  85;  S.  C.  1  Ch.  R.  *  " 

231.    So  at  law,  if  a  woman  sues  or 

VOL.  I.  13 


PW.; 


146  Persons  disqualified  from  suing  alone: 

Jtafoby  It  has  been  determined,  that  if  a  female  plaintiff  marries  pend 

ing  a  suit,  and  afterwards  before  revivor  her  husband  dies,  a  bill 
of  revivor  becomes  unnecessary,  her  incapacity  to  prosecute  the 
suit  being  removed ;  the  subsequent  proceedings  ought,  however, 
to  be  in  the  name  and  with  the  description  which  she  has  ac- 

Effect  of  death  *****  ^  **  marria«C  W- 

of  husband.  Where  a  bill  has  been  filed  by  a  man  and  his  wife,  touching  the 

personal  property  of  the  wife,  and  the  husband  dies  pending  the 
suit,  no  abatement  of  the  suit  takes  place,  but  the  wife,  unless  any 
act  has  been  done  which  may  have  the  effect  of  depriving  her  of 
her  right  by  survivorship,  may  continue  the  suit  without  filing  a 
bill  of  revivor  (1).  If,  however,  she  does  not  think  proper  to  pro* 
ceed  with  the  cause,  she  will  not  be  liable  to  the  costs  already  in- 
curred, because  a  woman  cannot  be  made  responsible  for  any  act 
done  by  her  husband  during  the  coverture ;  but  if  she  take  any 
step  in  the  cause  subsequent  to  her  husband's  death,  she  will  make 
herself  liable  to  the  costs  from  the  beginning  (o). 
Effect  of  death  A  different  rule  with  respect  to  the  right  to  continue  a  suit  in- 
of  wife.  stituted  by  a  husband  and  wife,  prevails  when  the  wife  dies  in  the 

lifetime  of  her  husband,  from  that  which  k  acted  upon  when  the 
husband  dies  in  the  lifetime  of  his  wife,  for  in  that  case,  although 
the  husband  upon  the  death  of  his  wife  becomes  entitled  to  all  her 
chases  in  action,  he  does  not  acquire  such  title  by  survivorship,  but 
in  a  new  character,  and  an  absolute  abatement  of  suit  takes  place, 
so  that  to  entitle  himself  to  continue  it,  the  husband  must  first 
clothe  himself  witl*  the  character  of  her  personal  representative  by 
taking  out  administration  to  her  effects,  and  then  proceed  to  file 
Death  of  has-  a  bill  of  revivor  (2).  And  here  it  is  to  be  observed,  that  if  after 
band  after  ^  ^eatn  Qf  ^  wjfe  t^e  husband  were  to  die  before  the  termina- 
tion of  the  suit,  the  party  to  continue  the  suit  would  not  be  the 
personal  representative  of  the  husband,  although  such  personal 
representative  would  be  the  party  entitled  to  the  money ;  and  it  is 
remarkable  that  in  such  a  case,  the  Ecclesiastical  Court  consid- 
ers itself  bound  to  grant  administration  to  the  next  of  kin  of  the 
wife,  and  not  to  the  personal  representative  of  the  husband  (p), 
although  such  administrator  will  be  considered  in  Equity  as  a 

(n)  Godbin  v.  Earl  Ferrers,  Lord    Atk.  726,  and  Bond  v.  Simmons,  ib. 
Bed,  47,  n.  91. 

(e)  Lord  Bed.  47;   vide  ttiom,  3        (p)  Wins,  on  Executors,  944, 910. 


(1)  M'Dowl  v.  Charles,  6  John,  Ch.  132;  Vaughan  v.  Wilson,  4  Hen.  A 
Mnnf.  453. 
(9)  See  Pattee  v.  Harrington,  11  Pick.  991. 
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trustee  for  the  representative  of  the  husband.    The  same  rule  is  Wife's  right  by 
observed  by  the  Ecclesiastical  Courts  where  the  husband,  having  yo      *' 

taken  out  administration  to  his  wife,  dies  before  he  has  adminis- 
tered all  her  property ;  in  such  case  also  the  Ecclesiastical  Courts 
consider  themselves  bound  to  commit  the  administration  de  bonis 
mm  to  the  next  of  kin  of  the  wife,  and  not  to  the  representatives 
of  the  husband,  although  they  are  the  parties  entitled  to  the  prop- 
erty (q). 


But  although  it  is  in  general  necessary  that  a  husband,  after  the  Wife's  right  by 
death  of  his  wife,  pending  a  suit  instituted  by  them  for  the  re-  BurT,vorahip. 
covery  of  her  personal  property,  should,  in  order  to  entitle  him  to 
proceed  with  the  cause  take  out  administration  to  his  wife,  and 
then  file  a  bill  of  revivor ;  yet  if  any  act  has  been  done,  the  effect 
of  which  would  have  been  to  deprive  the  wife,  in  case  she  had 
outlived  her  husband,  of  her  right  by  survivorship,  and  to  vest  the 
property  in  the  husband  absolutely,  the  husband  may,  it  is  appre- 
hended, continue  the  suit  in  his  individual  character  without 
taking  out  administration  to  his  wife  (1). 

In  such  case,  however,  it  will  be  necessary,  if  such  act  has 
taken  place  subsequently  to  the  institution  of  the  suit,  to  bring  the 
fact  before  the  Court  by  means  of  a  supplemental  bill,  unless  it  ap- 
pears upon  the  proceedings  which  have  already  taken  place  in  the 
cause. 

This   distinction  renders  it  important  to  consider  what  the  How  defeated, 
circumstances  are  which  will  have  the  effect  of  so  altering  the 
property  as  to  vest  the  right  to  the  wife's  personal  property  abso- 
lutely in  the  husband,  and  entitle  him  to  proceed  in  a  suit  without 
assuming  the  character  of  her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention  (2)  Not  merely  by 
to  alter  the  property  will  not  have  the  effect  of  giving  the  husband  action  at  Lkw  » 
the  absolute  right  in  it,  and  that  therefore  the  mere  bringing  an  ac- 
tion at  Law,  or  filing  a  bill  in  Equity,  will  not  alter  the  property, 
unless  there  be  a  judgment  or  decree  for  payment  to  the  husband 
alone  (3). 

(?)  Ibid. 

(1)  See  Blount  v.  Bestland,  5  Sumner's  Vesey,  515,  Perkins's  note  (a),  and 
eases  cited. 

(2)  See  Forrest  v.  Warrington,  2  Des&us.  254,  261. 

(3)  See  Strong  v.  Smith,  1  Metcalf,476. 
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Wife's  right  by  And  so  it  has  been  decided,  that  an  appropriation  by  an  execu- 
y^r^^Js  *"x  °^  so  mucn  °f  tne  assets  of  her  testator  as  was  necessary  to 
or  appropri-  discharge  a  legacy  bequeathed  to  a  married  woman,  was  not  such 
atMm*  a  change  of  the  property  as  would  vest  it  in  the  husband ;  but  it 

seems,  that  if  a  person  indebted  to  a  married  woman,  or  holding 
money  belonging  to  her,  pay  such  money  into  Court  in  a  cause  to 
which  the  husband  and  wife  are  parties,  such  payment  will  be 
How  defeated  considered  as  an  alteration  of  the  property ;   for  as  properly  it 
to  (Tut? *      could  only  have  been  paid  during  coverture  to  the  husband,  the 
circumstance  of  its  having  been  made  into  Court  will  not  alter  the 
rights  of  the  parties,  and  it  will  be  considered  as  a  payment  made 
to  him  (r).     For  the  same  reason,  where  the  jewels  of  the  wife 
had  been  deposited  in  Court  by  the  husband  under  an  order,  they 
were  considered  as  belonging  to  the  husband's  executors,  and  not 
to  the  representative  of  the  wife  who  had  survived,  because,  having 
been  in  the  possession  of  the  husband,  even  a  tortious  act  could 
not  devest  that  property  and  turn  it  into  a  chose  in  action  (s), 
much  less  could  a  payment  into  Court  under  an  order.     And  so 
or  transfer  by   where  a  married  woman,  who  was  the  committee  of  the  estate 
or  erinluna-    ^  ^exson  0f  ner  iunatic  husband,  was  entitled  to  stock  which 
was  standing  in  the  name  of  a  trustee  for  her,  and  this  stock  was 
by  an  order  made  in  the  lunacy  transferred  into  the  name  of  the 
Accountant-general  in  the  matter  of  the  lunacy,  and  part  of  it 
was  afterwards  sold  out  and  applied  in  payment  of  costs  in  the 
lunacy,  Lord  Lyndhurst  held,  that  the  mode  in  which  the  stock 
had  been  dealt  with  amounted  to  a  reduction  into  possession  by 
the  husband ;  because  as  payment  by  the  trustee  to  the  lunatic, 
or  to  the  committee,  would  have  been  a  reduction  into  possession ; 
so  payment  into  Court  to  the  credit  of  the  lunacy,  was  equally  a 
reduction  into  possession  for  the  lunatic ;  and  upon  this  ground 
his  Lordship  refused  to  grant  a  petition,  presented  by  the  wife 
after  the  death  of  the  lunatic,  praying  that  the  stock  might  be 
Where  money  tran8^erre^  to  ner»  M  belonging  to  her  by  survivorship  (t).     If, 
carried  to  joint  however,  money  paid  into  Court  be  carried  by  order  to  the  joint 
account ;         names  of  the  husband  and  wife,  the  case  will  be  different,  and  the 
wife  will  not  be  deprived  of  her  right  of  survivorship,  in  the  case 
or  transferred    °^  *°e  nu9^and  dying  before  he  has  procured  an  order  for  the 
to  trustees.       payment  of  it  out  of  Court  (u) ;  and  it  seems  that  a  mere  payment 
or  transfer  of  money  or  stock  to  trustees  for  the  benefit  of  the 

(r)  Packer  v.  Wyndham,  Prec.  Ch.        (*)  In  re  Jenkins.  5  Rus.  183. 
412.  («)  Ibid. 

(#)  Ibid.  V  ' 
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wife,  will  not  give  the  husband  the  absolute  right  to  the  money  to  Wife's  right 
the  exclusion  of  the  wife.  >J!^s^-^5' 

It  appears  formerly  to  hare  been  held  that  a  promissory  note  Effect  of  pro* 
given  to  a  wife  during  coverture,  became  the  property  of  the  hue-  Y£*™Z  nole 
band  absolutely,  as  the  wife  could  not  acquire  property  during 
coverture,  and  upon  this  principle,  Lord  Hardwicke,  in  Light- 
bourne  v.  Holyday  (x),  held,  that  upon  the  death  of  the  husband 
in  a  suit  respecting  a  note  of  this  description,  the  suit  abated,  and 
in  Hodges  v.  Beverley  (y),  it  was  determined  that  a  note  given  to 
a  feme  covert,  was,  upon  her  husband's  death,  to  be  considered  as 
his  assets  (1).     But  in  Nash  o.  Nash  (z),  Sir  Thomas  Plumer,  Payment  ot 
V.  C,  held,  that  a  note  given  to  a  wife  was  a  chose  in  action  °f  P^P^JJ!- 
the  wife,  and  survived  to  her  on  the  death  of  her  husband ;  and  cient  M  to  re- 
that  the  circumstance  of  the  husband  having  received  the  interest  ndue. 
and  part  of  the  capital  in  his  lifetime,  for  which  he  gave  a  receipt, 
did  not  aher  the  nature  of  the  property,  but  that  the  remainder  of 
the  money  still  remained  a  chose  in  action. 

In  the  last  case  a  receipt  of  part  of  the  money  by  the  husband  Hii  receipt  a 
was  not,  as  we  have  seen,  held  sufficient  to  alter  (he  nature  of  the  JjJJfoJJ1*  n 
property  in  the  remainder  so  as  to  deprive  the  wife  of  her  right  to 

(*)  2  Eq.  Ca.  Ab.l;  2  Mad.  135,  &  W.  855,  a*  to  the  effect  of  bank- 

n.  ruptcy  of  the  husband  upon  a  promis- 

(9)  Bub.  188.    See  Yates  «.  Sher-  sory  note  given  to  the  wife  <Utm  *ol+. 

ringtoa,  U  M.&W.42,and  12  M.  (s)  2  Mad.  133. 

(1)  See  Shuttlewovfh  «.  Noyes,  8  Maw.  299.  In  Commonwealth  *.  Manlv, 
12  Pick,  173,  it  was  held,  that  a  promissory  note  given  to  a,  feme  covert  for 
her  separate  use,  for  the  consideration  of  her  distributive  share  in  an  intes- 
tate estate,  becomes  immediately  the  property  of  the  husband.  The  Court 
say  in  the  same  case,  that  a  legacy  given  to  the  wife  vests  absolutely  in  the 
husband,  and  he  may  release  it  either  before  or  after  it  becomes  payable.  So 
the  wife's  distributive  share  in  an  intestate  estate  rests  in  the  husband :  p.  175. 
See  also  Goddmrd  v.  Johnson,  14  Pick.  352 ;  Hapgood  v.  Houghton,  22 Pick. 
480.  In  reference  to  the  wife's  legacy  and  distributive  share  in  an  intestate 
estate,  if  it  is  intended  by  the  above  to  hold  that  they  vest  absolutely  in  the 
husband  without  some  act  to  reduce  them  to  possession,  the  law  is  olearto 
otherwise.  See  Blount  v.  Bestland,  5  Sumner's  Vesey,  515,  Perkins's  n.  (a), 
and  cases  cited ;  2  Kent,  (5th  ed.)  135 ;  Parsons  v.  Parsons,  9  N.  Hamp. 
309  ;  Strong  v.  Smith,  1  Metcalf,  476 ;  Hayward  w.  Hay  ward,  20  Pick.  517 ; 
Snowhill  9.  Snowhill,  1  Green  Ch.  30 ;  Harleston  v.  Lynch,  1  Desaus.  244  ; 
Clifton  v.  Haig,  4  Desaus.  330 ;  Poindexter  v.  Blackburn,  1  Ired.  Eq.  286 ; 
Wallace  v.  Taliaferro,  2  Call,  447 ;  Gallego  v.  Gallego,  2  Brock.  285 ;  Rob- 
inson  v.  Brock,  1  Hen.  <fc  Munf.  214  ;  Schuyler  v.  Hoyle,  5  John.  Ch.  196 ; 
Irvin  v.  Divine,  7  Munroe,  246 ;  Wardlaw  v.  Gray,  2  Hill  Ch.  651 ;  Ben- 
nett v.  Dillingham,  2  Dana,  438 ;  Elms  v.  Hughes,  3  Desaus.  161 ;  Dumond 
v.  Magee,  4  John.  Ch.  318.  See  also  Wheeler  v.  Bowen,  20  Pick.  563 ;  Hol- 
brook  v  Waters,  19  Pick.  354  ;  Goddard  t>.  Johnson,  14  Pick.  352;  Revel 
».  Revel,  2  Dev.  &  Bat.  272;  Krause  *.  Beitel,  3  Rawle,  199 ;  Griswold*. 
Penniman,  2  Conn.  564 ;  South  t>.  Hoy,  3  Monroe,  93 ;  Wilkinson  v.  Per* 
nn,  7  Munroe,  216 ;  Walker  0  May,  1  Bailey  Eq.  58 ;  Hardie  v.  Cotton,  1 
Ired.  Eq.  61;  Bilk  ».  Baldwin,  1  W.  &  8. 258. 
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Wife's  right  bj  it  by  survivorship.    In  general,  however,  if  the  husband,  either 
Survivorship.  jjone  or  j0intjy  Wlth  ni8  wjfCj  authorize  another  person  to  receive 

or  that  of  a       the  property  of  the  wife,  whether  it  be  money,  legacy  or  other 
^db *fc^°"   thing,  and  such  person  actually  obtain  it, such  receipt  will  change 
the  wife's  interest  in  the  property,  and  be  a  reduction  into  posses- 
sion by  the  husband  (1).    Thus,  in  Doswell  v.  Earle  (a),  where 
an  executor,  with  the  wife's  consent,  had  paid  a  legacy,  to  which 
the  wife  was  entitled  upon  the  death  of  her  mother,  to  the  hus- 
band, upon  his  undertaking  to  pay  the  interest  to  the  mother 
during  her  life,  and  the  wife  having  survived  her  and  her  husband 
filed  a  bill  claiming  the  money  against  her  husband's  executors, 
the  bill  was  dismissed. 

The  mere  proof  of  a  debt  due  to  the  wife  by  the  husband  under 
a  fiat  or  commission  of  bankrupt  against  the  debtor,  will  not  alter 
the  property  of  the  debt,  and  it  still  remains  a  chose  in  action  (b). 

Effect  of  an      It  seems,  however,  that  an  award  by  an  arbitrator  giving  money  to 

award.  ^  busband,  to  which  he  was  entitled  in  right  of  his  wife,  will 

have  the  effect  of  altering  the  property  and  giving  it  to  the  hus- 
band absolutely  (c). 

. —  of  a  judg-  With  respect  to  the  effect  of  a  judgment  at  Law  in  altering  the 
property  of  a  wife's  chose  in  action,  much  depends,  as  we  have 
seen,  upon  whether  the  wife  is  or  is  not  named  in  the  proceeding. 

Where  wife      If  the  wife  be  not  a  party,  (which  she  need  not  be  at  Law,  if  the 

no  party.  right  accrued  to  the  wife  during  coverture,)  a  judgment  in  an 
action  commenced  by  the  husband  will  vest  the  property  in  the 
husband,  so  that  in  the  event  of  the  death  of  the  husband  before 
execution,  the  wife  would  be  deprived  of  her  right  by  survWor- 

Where  ahe  is.  ship  (d):  this,  however,  will  not  be  the  case  if  the  wife  be  a  party, 
in  which  case,  if  the  husband  die  after  judgment  and  before 
execution  sued  out,  the  judgment  will  survive  to  her  (e)  (2). 

Eft^t  P.^'        Decrees  in  Equity,  as  we  have  seen,  so  far  resemble  judgments 

m  y*  at  Law  in  this  respect,  that  until  the  money  be  ordered  to  be  paid, 

or  declared  to  belong  to  the  one  or  the  other,  the  rights  of  the 

parties  will  remain  undisturbed  (3) ;  but  an  order  for  payment  of 

(a)  12  Ves.  473.  (d)  Oglander  v.  Batson,  1  Vera. 

(b)  Anon.  2  Vera.  707.  396 ;  Garforth  v.  Bradley,  2  Yes.  677. 

(c)  Oglander   v.  Batson,  1  Vera.        (e)  Garforth  v.  Bradley,  2  Ves.  677. 


2  Kent,  (5th  ed.)  137;  Schuyler  v.  Hoyle,  5  John.  Ch.  196. 
r  See  2  Kent,  (5th  ed.)  137, 138;  M'Dowl  v.  Charles,  6  John.  Ch.132; 
Searing  v.  Searing,  9  Paige,  283. 

(3)     See  Heygate  v.  Annesley,  3  Bro.  C.  C.  (Perkins's  ed.)  362,  Mr. 
Eden's  note  (a),  where  the  cases  on  this  subject  are  cited  and  considered. 
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k  a  sum  of  money  to  the  husband  in  right  of  his  wife,  changes  the  Wife's  right  by 

in  property  and  vests  it  in  the  husband  (/).  J^-^-^s 

ler  Where,  however,  a  decree  or  order  has  been  made  by  the  Court,  Decree  for 

t*.  for  the  payment  of  a  sum  of  money  to  the  husband  and  wife,  and  {j*7!^1?  tod 

-  either  party  dies  before  payment,  the  money  will  belong  to  the  wife,  survive* 

v  survivor  (1).    Thus,  where  a  plaintiff  and  his  wife  brought  their  to  wife* 

bill  against  an  executor  for  a  jegacy  bequeathed  to  the  wife  before 
marriage,  and  a  decree  was  made  that  the  money  should  be  paid 
t  to  the  plaintiffs ;  upon  a  question  whether  the  money  should  go  to 

the  wife  or  to  the  administratrix  of  the  husband,  the  Court  referred 
it  to  one  of  the  Judges  to  certify,  who  gave  it  as  his»opinion,  that 
a  decree  in  Chancery  for  money  or  any  other  personal  thing,  be- 
ing a  judgment  in  Equity,  was  of  the  like  nature  with,  and  ought 
to  be  governed  by,  the  same  rules  as  a  judgment  for  a  debt  or 
damages  at  Common  Law,  and  consequently  that  the  interest  or 
benefit  of  the  decree,  and  the  money  due  thereby,  ought  to  go  and 
be  to  such  of  the  parties  as  should  have  the  right  thereto  in  case  it 
were  a  judgment  for  debt  or  damages  at  Common  Law,  according 
to  which,  if  a  judgment  be  had  by  husband  and  wife  in  an  action 
brought  by  them  for  a  debt  due  to  the  wife  before  marriage,  and 
the  husband  dies  after  the  judgment  and  before  execution  sued, 
the  debt  due  on  the  judgment  belongs  to  the  wife,  and  she  may 
sue  execution  upon  the  judgment,  and  not  the  executor  or  admin- 
istrator of  the  husband  (g).  Upon  the  same  principle,  in  Forbes 
v.  Phipps  (A),  where  a  decree  was  made  that  one-sixth  of  the  resi- 
due to  which  the  wife  was  entitled,  should  be  paid  to  her  and  her 
husband,  and  the  wife  died  before  the  money  was  received,  it  was 
determined  by  Lord  North ington,  that  the  husband  was  entitled  to 
the  money,  not  as  administrator  to  the  wife,  but  as  survivor  under 
the  decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  of  Effect  of  hus- 
his  wife's  chose  in  action  upon  her  right  of  survivorship,  it  has  band's  assign- 
been  for  some  time  settled,  that  where  the  chose  in  action  is  not 
capable  of  immediate  reduction  into  possession,  as  where  it  is  in 
reversion  or  expectancy,  an  assignment  of  it  will  not  bar  the  right 

(/)  Heygate  v.  Annesley,  3  Bro.        (jf)  Nanney  v.  Martin,  1  Ch.  Rep. 

C.  C.  362;  [Perkins's  ed.  note  (a),    239;  Coppin  v. ,  2  P.  Wins.  496. 

and  cases  cited.]  (A)  1  Eden,  502. 

(1)  If  there  be  a  decree  in  Equity  in  favor  of  the  husband  and  wife,  and 
the  husband  dies,  the  decree  will  survive  to  the  wife,  though  her  name  might 
not  have  been  necessarily  joined  in  the  proceedings.  Muse  v.  Edgerton,  C. 
W.Dud.Eq.179. 
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Wife's  right  by 
Survivorship. 


No  difference 
between  legal 
and  equitable 
ekoses  in  ac- 
tion. 


Nor  between 
assignments 
for  valuable 
consideration 
and  those  by 
act  of  law,  or 
without  con- 
sideration. 


which  the  wife  would  otherwise  hare  had  to  possess  it  in  the  event 
of  her  surviving  her  husband,  unless  it  is  actually  reduced  into 
possession  before  his  death  (1). 

It  appears  formerly  to  have  been  considered  that  in  this  respect 
there  existed  a  difference  between  legal  and  equitable  chases  in  ac- 
tion, or,  to  speak  more  correctly,  between  choses  in  action  and 
equitable  interests  in  the  nature  of  choses  in  action,  with  respect  to 
which  latter  it  appears  to  have  been  thought  that  an  assignment  of 
them  by  the  husband  would,  in  certain  cases,  without  any  reduc- 
tion into  possession  before  his  death,  have  the  effect  of  defeating 
the  wife's  right  to  them  by  survivorship ;  and  attempts  have  been 
made  to  establish  distinctions  in  this  respect  between  assignments 
for  valuable  consideration  and  assignments  without  consideration 
or  by  operation  of  law,  the  former  having  been  considered  as  bar- 
ring the  right  of  the  surviving  wife,  and  the  latter  as  not  having 
that  effect.  The  decisions,  however,  of  Sir  Thomas  Plumer  in 
Hornsby  v.  Lee  (t),  and  Purdew  v.  Jackson  (k),  have  removed  all 
doubts  upon  this  subject ;  and  have  shown  that  no  such  distinc- 
tion as  that  supposed  between  legal  and  equitable  choses  in  actum, 
or  between  assignments  of  the  latter  for  valuable  consideration, 
and  voluntary  or  general  assignments,  exists  (2). 

In  Purdew  ».  Jackson,  the  question  came  a  second  time  before 
the  same  Judge,  Sir  T.  Plumer ;  and  he  then,  after  long  argument, 
and  a  diligent  and  careful  investigation  of  all  the  cases  which  had 
occurred  upon  the  point,  expressed  his  opinion  to  be,  "  that  all 
assignments  made  by  the  husband  of  the  wife's  outstanding  per- 
sonal chattel,  which  is  not  or  cannot  be  reduced  into  possession, 
whether  the  assignment  be  in  bankruptcy  or  under  the  Insolvent 
Act,  or  to  trustees  for  the  payment  of  debts,  or  to  a  purchaser  for 
a  valuable  consideration,  pass  only  the  interest  which  the  husband 
has  subject  to  the  wife's  right  by  survivorship  "  (/). 

The  decision  of  Sir  Thomas  Plumer  in  the  above  cases  has 
since  received  the  sanction  of  Lord  Lyndhurst  in  Honner  v.  Mor- 


g)  2  Mad.  21 ;  see  also  Hatchings 
mith,  9  Sim.  137. 


(A)  1  Rubs.  1. 
(0  lRuss.70. 


(1)  Post,  154,  note. 

(2)  It  is  said  by  Mr.  Chancellor  Kent,  2  Kent,  (5th  ed.)  137,  that  a  volun- 
tary assignment  by  the  husband  of  the  wife's  choses  in  action  without  con- 
sideration will  not  bind  her,  if  she  survives  him.  See  also  to  the  same  ef- 
fect, Hartman  v.  Dowdel,  lRawle,  279;  Parsons  a.  Parsons,  9  N.Hamp. 
321,  322 ;  Saddinrton  t>.  Kinsman,  1  Bro.  C.  C.  (Perkins's  ed.)  51,  and  notes  ; 
Mitford  v.  Mitford,  9  Sumner's  Vesey,  87,  note  (•). 
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ton  (m),  and  of  Sir  John  Leach  in  Watson  t>.  Dennis  (n).  It  will  Wife's  right  by 
have  been  observed  that  the  rule,  as  laid  down  by  Sir  Thomas  s^^^^^ 
Plumer,  is  confined  to  such  outstanding  personal  chattels  of  the 
wife  as  are  not  or  cannot  be  reduced  into  possession ;  and  in  con- 
sequence of  this  and  other  statements  of  the  doctrine  by  Lord 
Hardwicke  and  Lord  Lyndhurst,  an  opinion  was  till  a  very  short 
time  ago  prevalent,  that  the  rule  did  not  apply  to  assignments  for 

valuable  consideration  of  such  chases  in  action  as  at  the  time  of  In*  ckote  ** 

actum  capable 

the  assignment  were  capable  of  reduction  into  possession,  or  as  of  being  re- 
became  reducible  into  possession  before  the  death  of  the  husband.  ducedintonos- 
.  -         .         .  .  .  session  during 

An  assignment  of  a  chose  %n  action,  under  these  circumstances,  the  lifetime  of 

was  supposed  to  have  had  the  effect  of  barring  the  wife  of  her  the  husband, 
right  of  survivorship,  even  though  no  actual  reduction  into  pos- 
session took  place  before  the  death  of  the  husband. 

In  support  of  this  opinion,  there  is  a  dictum  of  Lord  Hardwicke, 
in  Bates  v.  Dandy  (o),  who  puts  this  question,  "  Can  a  husband 
assign  a  chose  in  action  of  his  wife,  so  as  to  bind  her  ?"  He  then 
answers  it  thus,  "  I  do  agree,  that  he  cannot  voluntarily  do  it  with- 
out any  consideration ;  but  I  am  of  opinion,  that  for  a  valuable 
consideration  he  may  assign,  and  I  have  always  taken  that  to  be 
the  distinction ;"  and  in  Johnson  v.  Johnson  (p),  which  was  the 
case  of  an  assignment  by  the  husband  for  a  valuable  consider- 
ation of  a  fund  in  Court  belonging  to  the  wife,  Sir  Thomas  Plum- 
mer  said,  "  If  it  were  now  a  new  point,  it  would  be  difficult  to 
understand  how  the  assignee  could  be  in  a  better  situation  than 
the  husband  himself,  for  the  assignment  does  not  reduce  it  into 
possession :  it  still  remains  a  chose  in  action,  and  its  being  a  chose 
in  action  gives  the  wife  a  right  by  survivorship.  But  it  is  too  late 
to  consider  this,  for  it  is  decided  that  an  assignment  for  valuable 
consideration  being  a  disposition  of  the  property,  is  sufficient  to 
bar  the  right  of  the  wife  surviving." 

This  distinction  between  the  effect  of  an  assignment  upon  the 
wife's  right  of  survivorship,  where  the  chose  in  action  is  capable  of 
immediate  reduction  into  possession,  and  where  it  is  not,  was  also 
sanctioned  by  Lord  Lyndhurst  in  Honner  v.  Morton  (q).  His  Lord- 
ship is  there  reported  to  have  said,  that  "  at  Law  the  choses  in  ac- 
tion of  the  wife  belong  to  the  husband  if  he  reduces  them  into 
possession  ;  if  he  does  not  reduce  them  into  possession,  and  dies 
before  his  wife,  they  survive  to  her.  When  the  husband  assigns 
the  chose  in  action  of  the  wife,  one  would  suppose,  on  the  first  im- 

(m)  3  Russ.  65.  (o)  3  Atfc.  207;  sed  vide  1  Rum. 

(*)  3  Russ.  90 ;  and  see  Stamper  v.    30,  33,  notis ;  and  3  Russ. 
Barker,  5  Mad.  157.  (»}  1  Jao.  &  W.  473-476. 

(q)  3  Ross.  65. 
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Wife's  right  by  pression,  that  the  assignee  would  not  be  in  a  better  situation  than 
y^^Z^  ^e  assignor,  and  that  he  too  must  take  some  steps  towards  reduc- 
ing the  subject  into  possession,  in  order  to  make  his  title  good 
against  the  surviving  wife.  But  Equity  considers  the  assignment 
by  the  husband  as  amounting  to  an  agreement  that  he  will  reduce 
the  property  into  possession ;  it  likewise  considers  what  a  party 
agrees  to  do  as  actually  done ;  and  therefore,  where  the  husband 
has  the  power  of  reducing  the  property  into  possession,  his  assign- 
ment of  the  chose  in  action  of  the  wife  will  be  regarded  as  a  reduc- 
tion of  it  into  possession  (1)." 

It  would  appear,  however,  from  the  most  recent  cases,  that  the 
distinction  which  has  been  thus  pointed  out,  between  the  effect  of 
an  assignment  for  valuable  consideration  by  the  husband  upon  a 
chose  in  action  which  is  capable  of  being  reduced  into  possession, 
and  one  which  is  not,  can  no  longer  be  relied  upon  (2).    In  the  case 
of  Elwin  v.  Williams  (r),  certain  marriage  articles  were  entered 
into  between  the  mother  of  the  intended  wife,  then  a  minor,  and 
the  future  husband,  whereby  they  covenanted  that  all  and  every 
the  share  and  interest  of  the  future  wife  of  and  in  the  real  and  per- 
sonal estate  and  effects  of  her  grandfather,  in  which  the  mother 
had  a  life  interest,  should  upon  the  wife  attaining  the  age  of  twenty- 
one  years,  be  settled  upon  certain  trusts  therein  mentioned.     The 
mother  died  in  1821,  and  in  1823,  when  the  wife  had  attained  the 
age  of  twenty-one  years  a  settlement  was  executed  in  pursuance 
of  the  marriage  articles,  whereby  all  the  share  and  interest  of  the 
No  distinction  wife  under  the  will  of  her  grandfather,  was  conveyed  to  trustees 
between  as-      Up0n  certain  trusts  corresponding  with  the  trusts  of  the  marriage 
pable  of  being  articles.     The  husband  died  in  1838,  and  the  bill  was  filed  by  the 
reduced  into     trustees  of  the  settlement  for  the  purpose  of  having  their  rights  as 
ShoMTotso*11   trustees,  declared  concerning  the  residuary  property  of  the  wife's 
grandfather.     It  was  contended  on  the  part  of  the  widow,  that  she 
was  not  bound  by  the  articles  made  previous  to  the  marriage,  or 
the  settlement  executed  subsequently,  since  no  part  of  the  residu- 

(r)  12  Law  J.  Rep.,  N.  S.  Chan.  440;  and  13  Sim.  309. 

(1)  The  husband  may  assign,  for  a  valuable  consideration,  his  wife's  choses 
in  action  to  a  creditor,  free  from  the  wife's  contingent  right  of  survivorship. 
Such  an  appropriation  of  the  property  is  the  exercise  of  an  act  of  ownership 
for  a  valuable  purpose,  and  an  actual  appropriation  of  the  chattel,  which  the 
husband  had  a  right  to  make.  2  Kent*  (5th  ed.)  136, 1 37 ;  Schuyer  9.  Hoyle, 
5  John.  Ch.  196;  Kenney  t>.  Udall,  5  John.  Ch.  464 ;  Lowry  v.  Houston,  3 
Howard  (Miss.)  394;  Siter  v.  Jordan,  4  Rawle,463. 

(2)  2  Kent,  (5th  ed.)  138,  note  (a) ;  Siter  v.  Jordan,  4  Rawle,  468 ;  Men- 
wether  v.  Booker,  5  Litt.  256;  Pinkard  t>.  Smith,  Litt.  Sel.  Ca.  331;  Dade 
v.  Alexander,  1  Wash.  30.  » 
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ary  property  of  her  grandfather  had  been  reduced  into  possession  Wife's  right  by 
by  her  husband  during  her  life ;  on  the  other  hand  it  was  contend-  J^Tl^^ 
ed  that  the  husband  had  power  to  assign  the  chose  in  action  of  his 
wife,  which  he  might  hare  reduced  into  possession  during  his  life, 
and  therefore  that  the  covenant  of  the  husband  in  the  articles  be- 
fore marriage,  with  the  confirmation  by  settlement  after  marriage, 
rested  the  property  in  the  trustees  of  the  settlement.  The  V.  C. 
of  England  after  referring  to  the  authorities  upon  the  subject,  coin 
eluded  by  saying,  "  whether  the  husband  dies  in  the  lifetime  of  the 
tenant  for  life,  whereby  the  chose  in  action  cannot  as  against  the 
wife  be  reduced  into  possession,  or  whether  he  survives  and  dies 
before  it  is  reduced  into  possession,  the  same  result  must  in  my 
opinion  follow :  and  the  consequence  is,  that  in  the  present  case  a 
declaration  must  be  made,  that  the  husband's  covenant  which  might 
operate  as  an  assignment,  does  not  now  affect  that  part  of  the  chose 
in  action  of  the  wife  which  was  not  reduced  into  possession  in  his 
lifetime.1'  The  same  point  recently  came  before  Sir  J.  L.  Knight 
Bruce,  V.  C.  (*),  who  after  stating  that  he  agreed  in  the  opinion 
expressed  in  the  lastwnentioned  case  of  £1  win  v.  Williams,  decided 
that  an  assignment  by  a  husband  for  valuable  consideration  of  a 
wife's  chose  in  action,  which  had  fallen  into  his  power  during  his 
life,  but  had  not  been  in  fact  reduced  into  possession  by  him,  did 
not  prevent  the  right  to  the  chose  in  action  from  surviving  to  the  wife. 
In  the  case  moreover  of  assignments  by  acts  of  law,  no  distino  In  assignments 

tion  exists  between  assignments  of  choses  in  action  capable  of  im-  by  ^?u. of  ?aw' 
..  ...  ,    ,  1.1  no  distinction 

mediate  reduction  into  possession,  and  those  which  are  not  so ;  between  choses 

thus  in  Pierce  v.  Thorneley  (I),  where  a  married  woman  had  a  **  •**&*•  cap*- 
vested  interest  in  possession  in  a  legacy,  and  her  husband  became  tion  into  pot- 
bankrupt  and  died,  it  was  decided  that  the  widow,  and  not  the  session,  and 
assignee,  was  entitled  to  the  money,  because  the  assignment  in    O0e  DO  ao- 
bankruptcy  could  not  pass  to  the  assignee  a  larger  right  or  better 
title  than  the  husband  himself  had,  which  was  a  right  to  reduce 
the  legacy  into  possession,  which  was  not  done  in  his  lifetime  (1). 

(#)  Ashbv  ».  Ashby,14  Law  J.,  N.  (I)  9  Sim.  167 ;  and  see  Gayner  v. 
8.  Chanc.  86.  Wilkinson, 2  Dick.  491 ;  S.  C.  1  Bro. 

C.  C.  50,  n. 

(1)  A  general  assignment  in  bankruptcy  or  nnder  insolvent  laws,  passes 
the  wife's  property,  and  her  choses  in  action,  but  subject  to  her  right  by  sur- 
vivorship ;  and  if  the  husband  dies  before  the  assignees  have  reduced  the 
property  to  possession,  it  will  survive  to  the  wife,  for  the  assignees  possess 
the  same  rights  as  the  husband  before  the  bankruptcy,  and  none  other.  2 
Kent,  (5th  ed.)  138,  and  notes;  Van  Epps  v.  Van  Deusen,  4  Paige,  64; 
Outwell  t>.  Van  Winkle,  1  Green  Ch.  516;  Mitford  v.  Mhford,  9  Sumner's 
Vesey,  87,  Perkins's  notes  («),  and  (c) ;  Saddington  v.  Kinsman,  1  Bro.  C  C. 


156  Persons  disqualified  from  suing  alone: 

Wife's  right  by  Of  coarse  the  assignment  under  bankruptcy  passes  the  whole  in- 
Survivorship.  teregt  of  the  husband  in  the  wife's  chose  in  action  at  the  time  of 
the  bankruptcy ;  and  therefore  in  Ripley  v.  Woods  («),  where  a 
man  whose  wife  was  entitled  to  personalty,  subject  to  a  life  inter- 
est in  her  mother,  became  a  bankrupt  and  obtained  his  certificate, 
and  afterwards  the  tenant  for  life  died,  and  then  the  wife,  to  whom 
the  husband  took  out  administration,  Sir  A.  Hart,  V.  C,  decided 
that  the  assignees  of  the  husband  were  the  persons  entitled  to  the 
fund  in  dispute,  because  the  husband,  by  the  marriage,  had  an  in- 
cipient right  to  the  chose  in  action  which  would  become  rested  in 
his  wife  if  she  survived  her  mother ;  and  as  that  event  had  happen- 
ed in  the  lifetime  of  the  husband,  it  became  vested  in  her,  so  that 
the  husband  could  have  reduced  it  into  possession :  the  husband, 
therefore,  had  at  his  bankruptcy  an  incipient  right,  which  was  ca- 
pable of  being  passed  by  the  assignment ;  and  as  the  events  which 
happened  would  have  given  the  husband  the  whole  interest  by  sur- 
vivorship in  case  he  had  not  been  a  bankrupt,  it  was  held  that  the 
whole  right  of  the  husband  vested  in  the  assignees  by  virtue  of 
the  assignment,  which  had  given  them  the  right  in  its  incipient 
state. 
Assignment  by      I*  *s  to  De  observed  here,  than  an  assignment  by  the  husband  of 
husband  will     his  wife's  equitable  chose  in  action,  will  neither  have  the  effect  of 
wife  o?rijrht  to  depriving  the  wife  of  her  right  to  it  in  the  event  of  her  surviving 
a  settlement,     her  husband  (1)  nor  of  depriving  her  of  her  equitable  right  to  a 
settlement  out  of  it,  should  any  application  for  that  purpose  be 
joncur-  made  Dy  her  during  the  lifetime  of  her  husband  (y)  (2).     And 
■ignment  will  even  the  wife's  concurrence  in  the  assignment  by  her  husband  dur- 
not  give  it  ef-    mg  coverture,  will  not  have  the  effect  of  rendering  such  assign- 
otherwise  in-    naent  valid  against  her  claim  by  survivorship  in  cases  where  an  as- 
v&lid-  signment  by  her  husband  alone  would  not  have  had  that  conse- 

quence. Where  also  &feme  covert  is  an  infant,  the  circumstance 
of  her  father  being  party  to  the  deed  will  not  alter  the  interest  of 
the  wife,  for  although  it  is  true  that  the  law  of  this  Court  permits 
a  father  or  guardian  of  a  female  infant  to  contract  before  marriage 
on  her  part  with  her  intended  husband  as  to  her  personal  estate, 
because  otherwise  it  would  become  his  property,  and  as  to  her 
jointure,  because  her  benefit  and  the  convenience  of  families  re- 

(«)  2  Sim.  165.  (y)  Ante,  p.  96. 

(Perkins's  ed.)  44,  notes;  ante,  131 ;  Mitchell  «.  Winslow,  2  Story,  C.  C. 


Wife's  concur- 


$ 


Ante,  154,  note. 
Ante,  131,  note. 
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quires  it,  there  is  no  principle  or  authority  for  stating  that  after  Wife's  right  by 
marriage  a  parent  or  guardian  can  bind  the  interest  of  an  infant  ^^J; 
feme  covert  (z). 

With  respect  to  the  effect  of  a  release  by  the  husband  in  depri- 
ving his  wife  of  her  right  by  survivorship  to  her  chases  in  action 
not  reduced  into  possession  during  the  coverture,  it  appears  that 
he  can  release  debts  due  to  her  before  marriage,  legacies  absolute- 
ly given  to  her  (a),  interests  accruing  to  her  under  the  Statute  of 
Distributions,  and  the  like  (1) ;  and  these  acts  may  be  done  by  him 
although  he  and  his  wife  be  divorced  a  mensaet  thoro,  because  the 
marriage  still  subsists  (6).  In  the  recent  case  of  Hore  ».  Becher 
(c),  a  single  woman  being  entitled  to  an  annuity,  secured  by  bond, 
married.  Her  husband  executed  a  release  of  the  annuity,  and  died 
leaving  his  wife  surviving.  It  turned  out  that  the  release  had  been 
executed  under  a  mistake  and  was  inoperative,  so  that  it  was  not 
necessary  to  decide  upon  its  effect  on  the  wife's  right  by  survivor- 
ship. The  V .  C.  of  England,  however,  observed, "  If  a  man  gives 
a  bond  or  a  promissory  note  to  secure  an  annuity  to  a  single  wo- 
man, and  she  afterwards  marries,  her  husband  may  release  the  bond 
or  note,  and  if  he  release  the  security,  there  is  an  end  to  the  an- 
nuity." 

It  does  not,  however,  seem  quite  dear  in  what  cases  an  assign-  Effects  of  hus- 
ment  or  release  by  the  husband  during  coverture  of  his  wife's  an-  0f  he*  2L£JJ* 
nuity  prevents  her  rights  by  survivorship  to  payments  accruing  af-  in  actum. 
ter  his  death.    It  would  seem  to  depend  somewhat  upon  the  ques- 
tion whether  the  particular  annuity  could  be  considered  as  an  en- 
tire chattel,  or  whether  each  successive  payment  thereof  (d)  con- 
stituted a  separate  reversionary  interest 

It  was  formerly  argued,  upon  the  authority  of  a  dictum  of  Lord  Effect  of  as- 
Holt  in  Gage  v.  Acton  («),  "  that  where  the  wife  has  any  right  or  refewe  by°hui- 
duty  which  by  possibility  may  happen  to  accrue  during  the  mar-  band  of  wife's 
riage,  the  husband  may  release  or  discharge  it,"  that  the  release  annw  y' 
by  the  husband  of  a  reversionary  interest  of  the  wife  would  have 


Vli 


(z)  Stamper  v.  Barker,  5  Madd.  157,  (b)  Stephens  t>.  Totty,  Noy,  45; 

de  etiam  Duke  of  Chandos  «.  Tal-  Cro.  Eliz.  908. 

hot,  2  P.  Wms.  602 ;  Whitmarsh  v.  (e)  12  Sim.  465. 

Robertson,  14  L.  J.  Rep.  Ch.  157;  (d)  Stiffe  v.  Everitt,  1 M.  &  C.  37 ; 

nor  can  she  consent  in  Court.  Thompson  v.  Butler,  Moore's  Rep. 

(a)  Gilb.  Eq.  R.  88;  2  Roll.  Rep.  522;  Whitmarsh  t>.  Robertson,  1  Y. 

134.  &  C.  715. 

(e)  1  Salk.  327;  1  Lord  Ray.  515. 

(1)  3  Kent,  (5th  ed.)  135, 137 ;  Commonwealth  v.  Manley,  12  Pick.  175 ; 
Marshall  v.  Lewis,  4  Litt.  141 ;  Tentle  v.  Muncy,  2  J.  J.  Marsh,  82 ;  Schuy- 
ler •.  Hoyle,  5  John.  Ch.  196. 

tol.  i.  14 
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Persons  disqualified  from  suing  alone : 


Wife's  right  by 
Survivorship. 


In  chattels 
real, 


defeated  by 
assignment  of 
husband. 

If  he  survive, 
he  takes  them 
as  a  marital 
right. 


the  effect  of  barring  her  right  by  survivorship ;  from  what  has  be- 
fore been  said,  it  is  clear  that  this  dictum  in  its  full  extent  is  not  in 
accordance  with  the  present  law ;  as,  in  the  language  of  Sir  T. 
Plumer,  M.  R.  (/),  "  if  the  wife's  chose  in  action  is  in  contingen- 
cy, depending  on  the  event  of  survivorship,  the  husband  may  re- 
lease his  own  right,  but  he  cannot  bar  or  release  hers ;"  and  in 
Honner  r.  Morton  (g),  Lord  Lyndhurst  observes,  "  whether  the 
dictum  (of  Lord  Holt  in  Gage  v.  Acton)  be  or  be  not  accurately 
reported,  I  will  not  undertake  to  say ;  but  in  the  judgment  in  which 
it  occurs,  Lord  Holt  differed  from  the  rest  of  the  Court,  and  the 
decision  was  contrary  to  his  opinion.  From  the  decision  there  was 
an  appeal  which  was  afterwards  abandoned.  Lord  Kenyon,  when 
the  case  was  cited  before  him,  pronounced  the  opinion  there  de- 
livered by  Lord  Holt,  to  be  '  as  repugnant  to  the  rules  of  Law  as 
of  Equity1"  (A). 

It  is  to  be  observed,  that  the  rules  which  have  been  above  laid 
down,  apply  to  those  interests  of  the  wife  which  are  of  a  strictly 
personal  nature ;  with  respect  to  those  interests  which  fall  under 
the  description  of  chattels  real,  distinctions  exist  with  respect  to 
the  effect  of  an  assignment  of  a  husband  in  barring  his  wife  of  her 
right  in  them  by  survivorship ;  which  distinctions  are  important 
with  reference  to  the  question  of  abatement,  and  to  other  points 
incidental  to  suits  in  Equity  relating  to  property  of  that  descrip- 
tion, 

The  interests  which  the  law  gives  to  the  husband  in  the  chattels 
real  which  a  wife  has  or  may  be  possessed  of  during  marriage,  is 
a  qualified  title,  being  merely  an  interest  in  right  of  his  wife, 
with  a  power  of  alienation  during  coverture  (t) ;  so  that  if  he  do 
not  dispose  of  his  wife's  terms  for  years  or  other  real  chattels  in 
his  lifetime,  her  right  by  survivorship  will  not  be  defeated ;  if,  how- 
ever, he  do  not  alien  them,  and  he  survive  his  wife,  the  law  gives 
them  to  him,  not  as  representing  the  wife,  but  as  a  marital 
right  (1).  Thus  if  hfeme  coverte  has  a  term  for  years,  and  dies, 
the  lease  is  the  husband's,  and  he  may  maintain  ejectment  without 
taking  out  letters  of  administration  (k)  ;  and  if  a  wife,  tenant  for 
a  term  of  years  of  a  copyhold,  marries  and  dies  before  the  term 


(/)  Purdew  «.  Jackson,  1  Rum.  1. 
(g)  3  Rubs.  65. 
(X)  4  T.  R.  385. 

ft)  In  a  marginal  abstract,  9  Mod. 
104,  it  is  said,  that  a  wife  being  pos- 


sessed of  a  term  of  years,  and  having 
married  an  alien,  the  marriage  is  not 
a  gift  in  law  of  the  term. 

(*)  Pale  v.  Micheil,  2  Eq.  Ca.  Ab. 
p.  138,  PI.  4  n.  (a). 


(1)  2  Kent,  (5th  ed.)  134.    The  wife's  interest  in  a  chattel  real  may  be 
assigned  by  the  husband.    Meriwether  v.  Booker,  5  Litt.  256. 
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is  expired,  the  husband  shall  continue  without  any  new  admission  Wife's  right  by 

or  fine  (J).    These  rules  equally  apply  where  the  interest  of  the     ™^ vors^p. 

wife  in  the  chattel  is  only  equitable ;  thus  where  a  term  of  years  No  distinction 

determinable  upon  lives  was  assigned  to  trustees  in  trust  for  a  wo-  ^J^^tSE? 

man  who  married  and  died,  upon  a  question  whether  this  trust  chattels ;  or 

went  to  the  husband,  who  survived,  or  to  the  wife's  administrator,  between  trust 

of  a  term  and 
it  was  held  clearly  that  the  trust  of  a  term,  as  well  as  the  term  it-  the  term  itself. 

self,  survived  to  the  husband,  and  that  he  need  not  take  out  admin- 
istration (m) ;  and  so,  as  we  have  seen  in  the  last  case  (n),  if  a 
man  assign  over  the  trust  of  a  term  which  he  has  in  right  of  his 
wife,  this  shall  prevail  against  the  wife  though  she  survives.  This 
doctrine,  as  far  as  regards  the  trust  of  a  term  assigned  to  a  trustee 
for  a  wife  before  marriage,  appears  to  have  been  first  laid  down  by 
the  House  of  Lords  on  appeal  in  Sir  £.  Turner's  case  (o),  which, 
from  the  report  of  the  subsequent  case  of  Pett  v.  Hunt,  appears  to 
have  excited  the  surprise  of  Lord  Chancellor  Nottingham,  who, 
however,  after  some  hesitation,  said  he  must  be  concluded  by  the 
Lords'  judgment,  and  decreed  accordingly.  The  ground  of  the 
decision  in  Sir  E.  Turner's  case  appears  to  have  been  this,  that 
as  the  husband  can  at  Law  dispose  of  a  term  for  years,  so  he  may 
dispose  of  the  trust  of  a  term  in  Equity,  because  the  same  rule  of 
property  must  prevail  in  Equity  as  well  as  at  Law  (p)t  and  this  has 
ever  since  been  considered  as  the  law  of  the  Court  (q).  Upon  the 
same  principle  it  has  been  held,  that  even  where  the  term  had  been 
assigned  to  trustees  for  the  separate  use  of  the  wife  by  her  first  hus- 
band, the  second  husband  may  sell  or  dispose  of  it,  though  he  has 
made  no  provision  for  his  wife  (r).  In  Walter  v.  Saunders  (s),  In  terms  set- 
a  distinction  was  attempted  to  be  drawn  in  argument  between  a  tle^to  ne*  ^P- 
term  in  trust  to  raise  money  for  a  woman,  and  a  trust  of  the  term  first  husband, 
itself  for  the  woman,  but  the  Master  of  the  Rolls  determined  that  No  difference 

no  such  distinction  could  be  taken  (t).    It  has  also  been  held,  that  |>etween  term 

x  '  '  in  trust  for  her, 

if  the  wife  has  a  judgment,  and  it  is  extended  upon  an  elegit,  the  and  a  term  in 

husband  may  assign  it  without  consideration.     So,  if  a  judgment trugt  ******** 
,.         •    I      4?         r  iv  j    v  *     -money  for  her. 

be  given  in  trust  for  a  feme  sole  who  marries,  and,  by   consent  of 

her  trustees,  is  in  possession  of  the  land  extended,  the  husband 

may  assign  over  the  extended  interest ;  and  by  the  same  reason, 

(Q  Earl  of  Bath  v.  Abney,  1  Dick.  (p)  Per  Lord  Hardwicke,  in  Jewson 

260,  arg.  v.  Moulson,  2  Atk.  417,  421 . 

(m)  Pale  v.  Michell,  2  Eq.  Ca.  Ab.  (o)  Bates  u.  Dandy,  2  Atk.  207; 

138,  pi.  4.  Incledon  v  Northcote,  3  Atk.  490. 

(n)  Packer  v.  Wyndham,  Sanders  (r)  Tudor  v.  8amyne,2  Vera.  270. 

v.  Page,  3  Ch.  Rep.  223 ;  Pitt  v.  Hunt,  («)  1  Eq.  Ca.  Ab.  58,  pi.  5. 

1  Vera.  18 ;  2  Cha.  Ca.  73.  (t)  Vide  etiam  Packer  v.  Wyndham, 


(o)  1  Vera.  7,  S.  P.  ubi  supra. 
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Wife 'fright  by  if  a  feme  has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to 
vJ^I^^J/  her  is  paid,  and  she  is  in  possession  of  the  land  under  this  decree 
Where  a  de-     and  marries,  the  husband  may  assign  it  without  any  consideration, 

tThold'la^T6  for  li  is  in  the  nature  of  m  extcnt  (*)•  lt  8eems  ^so  to  **>  settled, 
till  a  sum  paid,  that  a  husband  may  also  assign  his  wife's  mortgage  in  fee  as  well 
No  distinction  as  her  mortgage  for  a  term  (x)  (1),  though  the  contrary  appears  to 
mo^ajrein*  "  nave  Deen  conBidered  as  law  in  Packer  v.  Wyndham  (y). 
fee  and  for  a  It  is  to  be  observed,  that  although  the  husband  is  considered 
**™'  entitled  to  assign  the  trust  of  a  term  or  other  real  chattel  cre- 

of  a  term  as-     atec*  *°r  tne  benefit  of  his  wife,  yet  where  a  term  or  chattel  real 
signed  in  trust  has  been  assigned  in  trust  for  a  feme  with  the  privity  or  consent  of 
consent  of  hut-  ner  husband,  then  without  doubt  he  cannot  dispose  of  it  (z).     A 
band,  it  cannot  fortiori  he  may  not  if  he  make  a  lease  or  term  of  years  for  the 
by  hlr8ed  °f  tenefit  of  his  wife  (a).    And  where  a  term  was  raised  out  of  the 
wife's  inheritance,  and  vested  in  trustees  for  purposes  which  were 
satisfied,  and  subject  thereto  for  the  benefit  of  the  wife,  her  exe- 
cutors, administrators  and  assigns,  it  was  held,  that  the  particular 
purpose  being  served  for  which  the  term  was  raised,  the  trust  did 
not  go  to  the  husband,  who  was  the  administrator  of  the  wife,  but 
followed  the  inheritance  (b).    From  this  it  may  be  inferred,  that 
the  assignment  of  the  trust  of  such  a  term  by  the  husband  in  the 
lifetime  of  the  wife,  would  not  affect  the  wife's  interest  in  it  by 
survivorship. 

In  an  anonymous  case  which  occurs  in  9  Modern  Reports  (e), 
it  appears  that  zfeme  covert,  but  who  had  been  divorced  a  mensa 
et  thoro,  and  had  alimony  allowed  to  support  her,  applied  to  the 
Court  to  restrain  her  husband  from  proceeding  to  sell  a  term  of 
years  of  which  she  was  possessed  before  her  marriage,  and  that 
the  Court  at  first  refused  the  injunction,  because  the  separation 
a  mensa  et  thoro  did  not  destroy  the  marriage,  and  during  the 
time  the  marriage  continued,  the  husband  had  the  same  power  to 
dispose  of  the  term  which  he  had  in  right  of  his  wife,  as  he  would 
have  had  if  it  had  been  in  his  own  right;  but  afterwards,  upon 
counsel  still  pressing  for  an  injunction,  in  order  that  the  merits  of 

(u)  Lord  Carteret  v.  Patchall,  3  P.  said,  that  to  prevent  a  husband,  he 

Wmt.  200.  mutt  be  a  party  to  the  assignment 

(x)  Bates  v.  Dandy,  2  Atk.  207;  (a)  Wicke's  case,  Scacc.  Pate.  8 

Botvil  v.Brander,  1  P.  Wmt.  469.  Jao.  cited  1  Vera.  7,  Ed.  Raithby, 

(y)  Ubi  supra.                           <  notis. 

(*)  Sir  £.  Turner's  case,  1  Vera.  (6)  Best  «.  Stampford,  2  Freem. 

7;  vide  etiam  Botvil  v. Brander,  IP.  288;  S.  C.  2  Vera.  520;  Pre*.  Ch. 

Wmt.  458 ;  Pitt  v.  Hunt,  1  Vera.  18,  252. 

where  Lord  Nottingham,  however,  (c)  9  Mod.  43. 

(1)  See  Marshall  t>.  Lewis,  4  Litt.  141 ;  Hunter  v.  Hallett,  1  Edw.  388. 
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• 

the  cause  might  come  before  the  Court,  and  insisting  very  much  Wife's  right  by 
upon  the  hardship  of  the  case,  the  Court  granted  it,  on  the  ground  urviv0  p* 
that  though  the  marriage  continues  notwithstanding  the  divorce, 
yet  under  such  circumstances  the  husband  does  nothing  in  his  ca- 
pacity of  husband,  nor  the  wife  in  that  of  wife.  It  is  to  be  re- 
marked, however,  that  this  was  merely  an  interlocutory  order  to 
prevent  the  term  being  parted  with  by  the  husband  till  the  question 
should  be  properly  discussed,  and  it  does  not  appear  that  any  fur- 
ther proceedings  were  ever  had  in  the  cause. 

It  seems  that  an  absolute  transfer  or  assignment  by  the  husband  Agreement  by 
of  his  wife's  term  of  years  or  other  chattel  real  is  not  requisite  to  J^^iJ? 
deprive  the  wife  of  her  survivorship,  but  that  since  an  agreement  chattels  real, 
to  do  an  act  is  considered  in  Equity  the  same  as  if  the  act  were  wlJ;  ^cpriT^ 
done,  so  if  the  husband  agree  or  covenant  to  dispose  of  his  wife's  vonhip. 
term  of  years,  such  covenant  will  be  enforced  although  he  dies  in 
her  lifetime  (d). 

The  power  which  the  law  gives  the  husband  to  alien  the  whole  Assignment  or 
interest  of  his  wife  in  her  chattels  real,  necessarily  authorizes  him  {J.nde]^*J?e  by 
to  dispose  of  it  in  part;  if,  therefore,  the  husband  be  possessed  of  againsther^ro 
a  term  of  yean  in  right  of  his  wife  or  jointly  with  her,  and  demise tafUo- 
it  for  a  less  term,  reserving  rent,  and  dies,  such  demise  or  under- 
lease will  be  good  against  her  although  she  survive  him,  but  the 
residue  of  the  original  term  will  belong  to  her  as  undisposed  of  by 
her  husband  (e). 

So  also  if  the  husband  alien  the  whole  of  the  term  of  which  he  Assignment 
is  possessed  in  right  of  his  wife,  upon  condition  that  the  grantee  ?P°n  co(?dl"tr 
pay  a  sum  of  money  to  his  executors,  and  then  dies,  and  the  con-  for  breach, 
dition  is  broken,  upon  which  his  executors  enter  upon  the  lands,  where  breach 
this  disposition  by  the  husband  will  be  sufficient  to  bar  the  wife  of  place  in  his 
her  interest  in  the  term,  it  having  been  wholly  disposed  of  by  him  lifetime. 
.during  his  life,  and  vested  in  the  grantee  (/). 

It  seems,  however,  that  if  the  condition  had  been  so  framed  that  where  breach 
it  might  have  been  broken  in  the  husband's  lifetime,  and  he  had  mtty  happen 
entered  for  the  breach,  and  had  then  died  before  his  wife  without   unn*    "    e* 
making  any  disposition  of  the  term,  she  would  be  entitled  to  it  by 
survivorship,  because  the  husband,  by  re-entry  for  a  breach  of  the 
condition,  was  returned  to  the  same  right  and  interest  in  the  term 
as  he  was  possessed  of  at  the  time  of  the  grant,  viz.  in  right  of  his 
wife  (g). 

(d)  Bates  t>.  Dandy,  nbi  supra ;  vide  (e)  Sym's  cases,  Cro.  Eliz.  33 ;  Co. 

etiam,  Head  v.  Cragh,  9  Mod.  13;  Lit.  46,  b. 

8hannockv.Bradstreet,lSch.dbLef.  (/)  Co.  Lit.  46,  b. 

52.  (g)  Vide  Watts  v.  Thomas,  2  P. 


14* 


Wms.  364-366. 
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Wife's  right  by  In  cases  of  assignments  by  the  husband  of  his  wife's  chattels 
^omv^^p.  rea^  ^  wj£  w^|  j^  e<jUai|y  barred  of  her  survivorship,  whether 
No  difference    the  assignment  be  for  a  valuable,  or  without  any  consideration  (A) ; 

between  vol-     DUt  jt  ig  to  ^  ODBenrc<i  that  there  is  a  great  distinction  where  the 

untary  assurn" 

ment  and  as-    disposition  is  of  the  whole  or  part  of  the  property,  and  where  it  is 

signmentfor  on]y  a  collateral  grant  of  something  out  of  it;  for  although  if  a 
valuable  const-  . 

deration  of       husband  pledge  a  term  of  years  of  his  wife  for  a  debt,  and  either 

chattels  real,  assign  or  agree  to  assign  all  or  part  of  such  term  to  the  creditor, 
the  transaction  will  bind  the  wife  (•) ;  yet  if  the  transaction  be 
collateral  to,  and  do  not  change  the  property  in  the  term,  as  in 
the  grant  of  a  rent  out  of  it,  then  if  the  wife  survive  the  husband, 
her  right  being  paramount,  and  her  interest  in  the  chattel  not  hav- 
ing been  displaced,  she  will  be  entitled  to  the  term  discharged 
from  tbe  rent  (k). 

In  regard  to  the  right  of  the  husband's  executors  or  his  surviv- 
Where  rents  *  ^      ,  ,      .  „ .  ,    _  .  t 

reserved  upon  mg  wife  to  rents  reserved  upon  under-leases  of  her  chattels  real, 

underlease  of  and  to  the  arrears  of  rents  due  at  the  husband's  death,  there  is  a 
difference  of  opinion  in  the  books,  which  may  probably  be  recon- 
ciled by  attending  to  the  manner  in  which  the  rents  were  re- 
served. Accordingly,  if  the  husband  alone  grant  an  under-lease 
of  his  wife's  term  of  years,  reserving  a  rent,  that  would  be  a  good 
demise,  and  bind  the  wife  as  long  as  the  sub-demise  continued ; 
the  husband's  executors,  therefore,  would,  as  it  is  presumed,  be 
entitled  not  only  to  the  subsequent  accruing  rents,  but  to  the  ar- 
rears due  at  his  death  (/).  And  it  would  seem  that  the  principle 
of  the  last  case  would  entitle  the  executors,  to  the  exclusion  of 
the  surviving  wife,  to  subsequent  rents  and  all  arrears  at  the  hus- 
band's death,  although  the  wife  was  a  party  to  the  under-lease, 
provided  the  rent  were  reserved  to  the  husband  only,  because  the 
effect  of  the  sub-demise  and  reservation  was  an  absolute  disposi- 
tion pro  tanto  of  the  wife's  original  term  which  she  could  not  avoid, 
and  the  rent  was  the  sole  and  absolute  property  of  the  hus- 
band (1).  But  if  in  the  last  case  the  rent  had  been  reserved  by 
the  husband  to  himself  and  wife,  then  as  their  interests  in  the  term 
granted  and  the  rent  reserved  were  joint  and  entire,  it  is  con- 
ceived that  the  wife,  upon  surviving  her  husband,  would  be  en- 


(A)  Lord  Carteret  v.  Paschal,  3  P.        (k)  Co.  Lit.  184.  b. 
Wms.  107.  (ft  1  Roll.  Abr.  344, 345 ;  Co.  litt. 

(t)  Bates  v.  Dandy,  ubi  sap.  46,  b. ;  2  Lev.  100;  3  Kebb.  300. 


(1)  The  rents  and  profits  of  a  wife's  real  estate,  which  accrue  daring  cov- 
erture, belong  absolutely  to  the  husband,  and  do  not  survive  to  the  wife  at 
his  death.    Clapp  v.  Stooghton,  10  Pick.  463. 
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titled  to  the  future  rents,  and  that  she  would  be  equally  entitled  Wife'i  right  by 
to  the  arrears  of  rent  at  her  husband's  death,  because  they  re-  ^}w  ^; 
maining  in  action,  and  being  due  in  respect  of  the  joint  interest 
of  the  husband  and  wife  in  the  term,  would,  with  their  principal 
the  term,  survive  to  the  wife  (m).  It  may  lastly  be  remarked  that, 
by  the  law  of  Scotland  the  chases  in  action  of  the  wife  become  the 
property  of  the  husband,  without  any  condition  on  his  part  of  re- 
ducing them  into  possession.  If,  therefore,  an  English  testator 
leaves  a  legacy  to  a  married  woman  domiciled  in  Scotland,  and 
her  husband  dies  before  payment,  the  legacy  is  the  property  of  the 
husband's  representatives,  and  not  of  the  widow.  Where,  how- 
ever, in  such  a  case,  the  executors  paid  the  legacy  to  the  widow, 
in  ignorance  of  the  law  of  Scotland,  the  payment  to  her  was  held 
to  be  good  (»). 

(m)       Via.  Abr.  (d. a.)  117.  (»)  Leslie  v.  Bafflie, 2Y.&C.  o. 

91. 
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Persons  against  whom  a  Suit  may  be  instituted: 


CHAPTER  IV. 


OF  THE  PERSONS  AGAINST  WHOM  A  SUIT  MAY  BE 
INSTITUTED. 


All  bodies  poli- 
tic and  corpo- 
rate, and  all 
other  persons, 
except  the 
Sovereign  and 
the  Queen, 
who  are  sued 
by  their  Attor- 
Ales-general. 


Section  I.  —  Who  may  be  defendants  to  a  Suit. 

Having  pointed  out  the  persons  who  are  capable  of  instituting 
suits  in  Equity,  and  considered  the  peculiarities  of  practice  appli- 
cable to  each  description  of  parties  complainant,  we  come  now  to 
the  consideration  of  the  persons  against  whom  suits  may  be  com- 
menced and  carried  on,  and  the  practice  of  the  Court  as  applica- 
ble to  them. 

A  bill  in  Equity  may  be  exhibited  against  all  bodies  politic  and 
corporate,  and  all  other  persons  whatsoever,  who  are  in  any  way 
interested  in  the  subject-matter  in  litigation  (1),  except  only  the 
Sovereign  and  the  Queen-consort  and  the  heir-apparent,  whose 
prerogatives  prevent  their  being  sued  in  their  own  names,  though 
they  may  in  certain  cases,  as  we  shall  see  presently,  be  sued  by 
their  respective  Attornies  or  Solicitors-general  (2). 


(1)  Storv  Eq.  PL  §  68. 

?2)  In  England,  the  King  and  Queen,  though  they  may  sue,  are  not  liable 
to  be  sued ;  and  in  America  a  similar  exemption  generally  belongs  to  the 
Government  or  State.    Story  Eq.  PI.  §  69. 

No  direct  suit  can  be  maintained  against  the  United  States,  without  the  au- 
thority of  an  act  of  Congress,  nor  can  any  direct  judgment  be  awarded  against 
them  for  costs.  Marshall  C.  J.  in  Cohens  v.  Virginia,  6  Wheat.  411, 412 ;  U. 
ted  States  v.  Clarke,  8  Peters,  444;  United  States  v.  Barney,  C.C.  Mary- 
land, 3  Hall,  Law  J.  128;  United  States  t>.  Wells,  2  Wash.  C.  C.  161. 

But  if  an  action  be  brought  by  the  United  States,  to  recover  money  in  the 
hands  of  a  party,  he  may,  by  way  of  defence,  set  up  any  legal  or  equitable 
claim  he  has  against  the  United  States,  and  need  not  in  such  case  be  turned 
round  to  an  application  to  Congress.  Act  of  Congress,  March  3d,  1797,  eh. 
74,  §  3,  §  4 ;  United  States  v.  Wilkins,  6  Wheat.  135, 143  ;  Walton  u.  Unit- 
ed States,  9  Wheat.  651 ;  United  States  v.  McDaniel,  7  Peters,  16 ;  United 
States  v.  Ringgold,  8  Peters,  163;  United  States  v.  Clarke,  8  Peters,  436; 
United  States  v.  Robeson,  9  Peters,  319;  United  States  v.  Hawkins,  10 
Peters,  125;  United  States  v.  Bank  of  the  Metropolis,  15  Peters,  377. 

Formerly  one  of  the  United  States  might  be  sued  by  the  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign  State.  See  Chisholm  e.  State 
of  Georgia,  2  Dallas,  419. 

The  law  in  this  respect  was,  however,  changed  by  an  amendment  of  the  Con- 
stitution of  the  United  States,  which  (Art.  Al.  of  the  Amendments)  declares 
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But  although  all  persons  are  subject  to  be  sued  in  Equity,  there  Who  may  not 
.   Tr.j     ,        ,  ....  .j  be  Defend- 

are  some  individuals  whose  rights  and  interests  are  so  mixed  up         ^ 

and   blended  with  that  of  others,  that  a  bill  cannot  be  brought  ^**-n^-^^ 
against  them  unless  such  other  persons  are  joined  with  them  as  °|"  ^^J^ 
co-defendants ;  and  there  are  other  individuals  who,  although  their  be  iued  alone, 
interests  are  distinct  and  independent*  so  that  they  may  be  sued 
alone  upon  the  record,  are  yet  incapable,  from  the  want  of  maturi- 
ty or  weakness  of  their  intellectual  faculties,  of  conducting  their 
own  defence,  and  must  therefore  apply  for  and  obtain  the  assist- 
ance of  others  to  do  it  on  their  behalf. 

In  the  first  class  are  included  married  women  whose  husbands  Femes  Covert. 
must  be  joined  with  them  as  co-defendants  upon  the  record,  and 
persons  who  have  been  found  idiots  or  lunatic,  whose  committees  Idiots  and  lu- 
must  be  made  co-defendants  with  the  persons  whose  property  is  naUcSa 
entrusted  to  their  care  (a). 

Under  the  second  head  are  comprised  infants,  and  all  persons  Infante. 
who  although  they  have  not  been  found  idiots  or  lunatics  by  in-  Persona  of 
quisition,  are  nevertheless  of  such  weak  intellects  as  to  be  incapa-  J^  ln 
ble  of  conducting  a  defence  by  themselves,  in  both  which  cases  the 
Court  will  appoint  guardians  for  the  purpose  of  conducting  the 
defence  on  their  behalf 

There  is  another  class  of  persons,  who  although  they  are  under 
no  personal  disability  which  prevents  their  being  made  amenable 
to  the  jurisdiction  of  the  Courts,  yet  from  the  circumstance  of 
their  property  being  vested  in  others,  either  permanently  or  tempo- 
rarily, are  not  only  incapable  of  being  made  defendants  alone,  but, 
as  long  as  the  disability  under  which  they  labor  continues,  ought  Bankrupts,  in- 
not  to  be  parties  to  the  record  at  all.  In  this  class  are  included  |^sen£jout" 
bankrupts,  insolvent  debtors,  outlaws,  and  persons  attainted  or  con- 
victed of  treason  or  felony. 

In  the  present  Chapter  the  reader's  Attention  will  first  be  direct-  Arrangement 
ed  to  the  case  in  which  the  Attorney  or  Solicitor-general,  either  of  of  theChaPter 

(a)  Ld.  Red.  33. 

that  the  judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  Equity,  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  or  by  citizens  or  subjects  of  any 
foreign  State. 

This  inhibition  applies  only  to  citizens  or  subjects,  and  does  not  extend  to 
suits  by  a  State  or  by  foreign  States  or  Powers.  The  Cherokee  Nation  v.  Geor- 
gia, 5  Peters,  1 ;  New  Jersey  t.  New  York,  5  Peters,  984.  They  retain  the  ca- 
pacity to  sue  a  State  as  it  was  originally  granted  by  the  Constitution  j  and 
the  Supreme  Court  of  the  United  States  has  original  jurisdiction  in  the  case 
of  suits  by  a  foreign  State  against  one  of  the  members  of  the  Union.  See 
Chisholm  v.  State  of  Georgia,  2  Dallas,  418.  See  also  Ex  parte  Madrazzo, 
7  Peters,  687;  ante,  22,  note. 
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In  what  cases  the  Sovereign  or  of  the  Queen-consort,  or  of  the  Duke  of  Corn- 
"^ndant.  *"  wa^>  can  De  ma<*e  defendants  to  a  suit,  and  then  to  the  rules  af- 
fecting corporations  either  aggregate  or  sole,  when  made  defen- 
dants on  the  record  ;  in  connection  with  which  will  he  noticed  par- 
ticular corporate  bodies,  viz.  the  Bank  of  England,  East  India 
Company,  and  South  Sea  Company,  who  from  the  peculiarity  of 
their  situation  as  trustees  for  the  public  stock  or  funds,  the  man- 
agement of  which  has  been  committed  to  their  care,  have  been  the 
subject  of  certain  rules  and  regulations  which  are  not  applicable  to 
other  corporations. 

The  reader's  attention  will  then  be  called  to  the  rules  applicable 
to  the  several  classes  of  persons  above  pointed  out,  and  then  to  the 
method  of  defending  a  suit  in  forma  pauperis.  And  lastly,  will 
be  pointed  out  the  consequences  arising  from  a  person  who  is  a 
necessary  party  to  a  suit,  being  out  of  the  jurisdiction  of  the  Court. 


Section  II. 

The  Queen's  Attorney-general. 

In  what  cases       Although  the  Queen's  Attorney-general,  as  representing  the 
defendant.  *     interests  of  the  Crown,  may,  in  certain  cases,  which  will  be  pre- 
sently pointed  out,  be  made  a  defendant  to  a  bill  in  Equity,  yet  this 
is  to  be  understood  as  only  applicable  to  cases  in  which  the  inter- 
ests of  the  Crown  are  not  immediately  concerned ;  for  where  the 
Not  where        rights  of  the  Crown  are  immediately  in  question,  as  in  cases  in 

rights  of  the     wnich  he  is  in  actual  possession  of  the  property  in  dispute,  or 
Crown  mime-       .  .  _    .  , r.      .      _  ,!,     .  .         »  ■• 

diatdy  in  que*-  where  any  title  is  vested  in  the  Queen  which  the  suit  seeks  to  di- 

tion.  vest,  a  bill  will  not  in  general  lie,  but  the  party  claiming  must  ap- 

ply for  relief  to  the  Queen  herself  by  petition  of  right  (6)  (]). 
Petitions  of  A  petition  of  right  to  the  Queen  is  in  the  nature  of  an  action 

right.  against  a  subject  in  which  the  petitioner  sets  out  his  right  to  that 

(b)  Reeve     v.    Attorney-general,    Chancery,  stated  18. 
cited  1  Yes.  445, 446 ;  Legal  Judic.  in 

(1}  Story  Eq.  PI.  §  69.  Mr.  Justice  Story  in  a  note  to  this  section  in  his 
Equity  Pleading  remarks  that  "  In  America  no  such  general  remedy  by 
petition  of  right  exists  against  the  government,  or,  if  it  exists  at  all,  it  is  a 
privilege  created  by  Statute  in  a  few  States  only.  In  cases  where  the  gov- 
ernment has  an  interest  in  the  subject  as  a  matter  of  public  trust,  it  is  pre- 
sumed, that  the  Attorney-general  may  be  made  a  defendant,  as  he  may  be 
in  England."    Ante,  164,  note. 
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which  is  demanded  by  him,  and  prays  the  Queen  to  do  him  right  In  w**t  **** 
and  justice,  and  upon  a  due  lawful  trial  of  his  right,  and  title,  to  fendant. 
make  him  restitution.  It  is  called  a  petition  of  right,  because  the 
Queen  is  bound  of  right  to  answer  it,  and  to  let  the  matter  therein 
contained  be  determined  in  a  legal  way,  in  like  manner  as  causes 
between  subject  and  subject.  This  petition  is  to  be  determined  in 
Chancery,  and  the  method  is  this  (c) ;  the  petition  is  presented  to 
the  Queen  who  subscribes  it  with  these  words,  "  soit  droit  fait  al 
partie"  t.  e.  let  right  be  done  to  the  party ;  and  thereupon  it  is  de- 
livered to  the  Chancellor,  in  forma  juris  exequend:  t.  e.  to  be  exe- 
cuted according  to  law,  and  directions  are  given  that  the  Attorney- 
general  should  be  made  a  party  to  the  suit  (<f). 

The  case  of  Viscount  Canterbury  v.  The  Attorney-general  (e), 
was  a  petition  of  right,  in  which  the  petitioner,  Viscount  Canter- 
bury, claimed  compensation  from  the  Crown  for  damage  alleged  to 
have  been  done  in  the  preceding  reign,  to  some  property  of  the 
petitioner,  while  Speaker  of  the  House  of  Commons,  by  the  fire 
which,  in  the  year  1834,  destroyed  the  two  Houses  of  Parliament. 
To  the  petition,  a  general  demurrer  was  filed  by  the  Attorney-gene- 
ral, and  was  allowed  by  Lord  Lyndhurst ;  from  whose  judgment,  it 
would  appear,  that  the  petition  of  right  is  the  remedy  which  the 
subject  has  for  an  illegal  seizure  on  the  part  of  the  Crown,  of 
lands  or  goods ;  but  there  is  no  such  form  of  proceeding  applica- 
ble to  a  case,  which,  as  between  subject  and  subject,  would  be  a 
claim  for  unliquidated  damages. 

Although,  however,  in  general,  a  bill  cannot  be  filed  against  the  Attorney-gen- 
Attorney-general  for  the  purpose  of  enforcing  equitable  rights  Bued  in  certain 
against  the  direct  interests  of  the  Crown,  yet  in  certain  cases  bills  JJ*8  in  *^e 
will  be  entertained  on  the  Equity  side  of  the  Court  of  Exchequer,  chequer. 
as  a  Court  ot  Revenue,  against  the  Attorney-general,  as  represent- 
ing the  Queen,  for  the  purpose  of  establishing  claims  against  the 
estates  or  revenues  of  the  Crown,  which  in  the  Court  of  Chancery 
or  other  Courts  could  not  have  been  instituted  without  proceeding 
in  the  first  instance  by  petition  of  right  (/).     Thus,  in  the  case 
of  Lutwich  v.  The  Attorney-general,  mentioned  by  Lord  Hard- 
wicke  in  Reeve  v.  The  Attorney-general  (g),  where  Mr.  Lutwich 
had  a  mortgage  in  fee  on  Sir  William  Perkin's  estate,  who  was  at- 
tainted, and  brought  his  bill  to  foreclose,  making  the  Attorney-gene- 
ral a  party,  the  Court  of  Exchequer,  although  they  would  not  de- 

(c)  Coke's  Entries,  419,  a,  428,  b ;        (f)  See  4  &,  5  Vic.  c.  5,  sec.  41, 

Legal  Judic.  in  Chancery,  stated  18.  ana  p.  (4). 
(<*)  Redesd.  Tr.  Ch.  PI.  30, 31.  (g)  2  Atk.  283. 

(e)  1  Ph.  306. 
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In  what  eases  cree  a  foreclosure  against  the  Crown,  granted  relief  by  directing 
^fondant^*    tnat  tne  mortgagee  should  hold  and  enjoy  till  the  Crown  thought 
\^-v^«w  proper  to  redeem  the  estate.    So  also  in  Casberd  v.  The  Attorney- 
general  (A),  the  Court  relieved  an  equitable  mortgagee  of  lands, 
which  had  been  seized  under  an  extent ;  and  it  is  to  be  observed, 
that  in  the  case  of  Reeve  0.  Attorney-general,  Lord  Hardwicke 
When  the         appeared  to  think,  that  although  in  the  Court  of  Chancery  be  was 
to  the  equity    obliged  to  dismiss  the  bill,  yet  that  the  Court  of  Exchequer  might 
of  redemption,  have  granted  the  relief  sought,  namely,  the  performance  of  a  trust 
against  the  Crown,  where  the  trust  estate  had  devolved  upon  the 
King,  in  consequence  of  the  death  of  the  surviving  trustee  without 
heirs  (£). 
In  the  case  of      There  is  another  class  of  suits  which  may  be  noticed  here,  against 
accountants  to  the  Attorney -general,  which  have  been  frequently  instituted  on  the 
the.  Crown ;      Equity  B\&e  tf  the  Court  of  Exchequer,  as  a  Court  of  Revenue ; 
viz.,  suits  for  the  purpose  of  relieving  accountants  to  the  Crown 
against  the  decisions  of  the  Commissioners  for  auditing  the  Public 
Accounts,  under  the  25  Geo.  III.  c.  52. 
It  was  decided,  before  the  abolition  of  the  equitable  jurisdiction 
by  bi&^not  by-  °*  tne  Court  of  Exchequer,  that  when  public  accountants  had 
motion  or  peti-  reason  to  be  dissatisfied  with  the  determination  of  such  commis- 
Uon '  sioners,  either  in  disallowing  their  articles  of  discharge  or  in  im- 

posing surcharges,  they  might  proceed  in  the  Equity  side  of  the 
Exchequer,  against  the  Attorney-general,  and  not  against  the  com- 
missioners ;  and  that  the  proper  mode  of  proceeding  in  such  cases 
but  may  pro-    was  by  bill  only,  and  not  by  motion  or  petition  (J).    It  was  also 
the  passimf  of  ne^» tnat  tne  statutes  providing  for  the  relief  of  accountants  to 
their  accounts,  the  Crown  were  not  confined  to  oases  where  the  accountant  had 
actually  been  sued  or  impleaded,  but  that  he  might  proceed  imme- 
diately, even  during  the  passing  of  his  accounts,  by  bill  in  Equity, 
as  it  were  quia  timet  (»).     There  seems  no  reason  to  doubt,  that 
accountants  to  the  Crown  are  now  entitled  to  the  same  relief;  but 
it  may  be  a  question,  whether  they  can  now  proceed  in  the  Court 
of  Exchequer  as  a  Court  of  Revenue,  or  whether,  in  such  cases, 
they  must  apply  to  the  Court  of  Chancery  (11). 
Not  protected       It  is  to  be  observed,  that  where  an  accountant  to  the  Crown 
e™mifMa7tiff 8eeks  rclief  by  mean8  of  a  bill  against  the  Attorney-general,  the 
entitled  to  re- 

hei.  (h)  6  Price,  411.  •  general,  ibid.  1 ;  Ex  parte  Colebrooke, 

(k)  Vide  Hix  v.  The  Attorney-gen-    7  Pri.  87 ;  Ex  parte  Durrand,  3  Anat. 
ersl,  Hardres,  176;  vide  etiam,  Paw-    743. 

lett  v.   Attorney-general,  Hardres,        (**)  Colebrooke  9.  Attorney-gene- 
465.  ral,  ubi  supra. 

(0  Colebrooke  v.  Attorney-gene-        (n)  Attorney-general  «\  Kingston, 
ral,  7  Pri.  146  j  Crawford  it.  Attorney-    6  J urist,  155. 
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Attorney-general  cannot,  if  the  accountant  is  entitled  to  relief,  pro-  I*  what  cam 
tect  himself  by  demurrer  from  making  the  discovery  sought  by  the  "^ndant. 
bill,  and  that  in  the  case  of  Dean  v.  Attorney-general,  such  a  de- 
murrer was  overruled  (a).  In  that  case  the  Attorney-general  had 
filed  an  information  in  the  Court  of  Exchequer,  against  an  army 
agent,  for  an  account  of  his  dealings  with  the  War-office,  upon 
which  the  defendant  filed  a  cross  bill  against  the  Attorney-general 
and  the  Secretary-at-War,  alleging  that  certain  transactions  had 
taken  place  between  him  and  the  War-office  which  amounted  to  a 
settlement  of  accounts,  and  praying  a  quietus,  &c.  To  this  bill 
the  Attorney-general  and  Secretary-at-War  put  in  general  demur- 
rers, alleging  as  the  cause  of  demurrer,  "  that  it  appeared  by  the 
bill  that  they  were  sued  as  officers  of  his  Majesty's  government, 
acting  for  and  on  behalf  of  his  Majesty,  and  concerning  matters 
arising  out  of  and  within  their  duty  and  employment  as  such  pub- 
lic officers,  and  not  in  any  manner  in  their  private  character  as  indi- 
viduals, &c."  On  the  argument  of  the  demurrer,  it  was  alleged 
on  the  part  of  the  Attorney-general,  that  the  plaintiff  in  the  cross 
bill  was  not  entitled  to  the  relief  he  prayed,  and  it  was  strongly 
urged  that  not  being  entitled  to  the  relief,  he  was  not  entitled  to 
the  discovery ;  but  the  L.  C.  B.,  Lord  Abinger,  held,  that  although 
the  plaintiff  was  not  entitled  to  the  specific  relief  prayed,  yet  that, 
inasmuch  as  taking  the  facts  stated  in  the  bill  to  be  true,  they 
amounted  to  a  clear  defence  to  the  information  exhibited  against 
him  by  the  Attorney-general,  he  was  entitled  to  this  sort  of  relief, 
namely,  to  have  the  benefit  of  the  discovery  for  the  purpose  of  ad- 
ducing those  facts  before  the  Court  in  a  specific  and  distinct  form, 
when  both  the  causes  should  come  on  together.  His  Lordship  fur- 
ther said,  he  was  not  prepared  to  say  that  a  bill  of  discovery  ever 
had  or  ever  could  be  filed  against  the  Attorney-general,  for  a  dis- 
covery of  facts  that  could  be  neither  in  his  personal  nor  in  his  of- 
ficial knowledge,  or  that  the  Crown  would  be  bound,  through  the 
medium  of  the  Attorney-general,  to  make  that  discovery ;  but  at 
the  same  time  it  had  been  the  practice,  which  he  hoped  never 
would  be  discontinued,  for  the  officers  of  the  Crown  to  throw  no 
difficulty  in  the  way  of  any  proceeding  for  the  purpose  of  bringing 
matters  before  a  Court  of  justice,  where  any  real  point  that  re- 
quired judicial  decision  had  occurred  (1). 

(o)  lYoungedt   Collyer,207,  Eq.  Exchi. 

(1)  Where  the  United  States  bring  an  action  against  a  party  to  recover 
money  in  his  hand,  he  may  set  up  any  legal  or  equitable  claim  he  has  against 
the  United  States  in  his  defence.    Ante,  164,  note,  and  cases  cited. 
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without  him. 


In  what  cases      Li  cases  in  which  the  rights  of  the  Crown  are  not  immediate? y 
m  iendant.       concerned,  that  is,  where  the  Crown  is  not  in  possession,  or  a  title 
v^-n^w  vested  in  it  is  not  sought  to  be  impeached,  bat  its  rights  are  only 
Where  rights    incidentally  involved  in  the  suit,  it  has  generally  been  considered 
concerned,  hut  that  the  Queen's  Attorney-general  may  be  made  a  party  in  respect 
not  immediate- Qf  tnose  rights  (/>).      Thus,  where  in  a  litigation  between  the 
parties,  a  question  may  arise  whether  the  Queen  is  not  the  party 
must  be  a  par-  entitled  instead  of  the  individuals  litigating,  it  is  usual  to  make 
tv'  the  Attorney-general  a  party  to  the  suit,  and  this  whether  any 

d  C  urt  11  cla'm  nas  Dcen  set  UP  DV  the  Crown  or  not.  Indeed  it  seems  that 
not  proceed  in  all  cases  of  such  description,  in  which  any  right  appears  to  be 
in  the  Crowu,  or  the  interest  of  the  Crown  may  be  in  any  way  af- 
fected, the  Court  will  refuse  to  proceed  without  the  Attorney-gene- 
ral, unless  it  is  clear  the  result  will  be  for  the  benefit  of  the 
Crown  (q),  or  at  least  that  it  will  not  be  in  disaffirmance  or  de- 
rogation of  its  interests  (r). 

Thus  in  Birch  v.  Wastall  (5)  and  in  Hayward  v.  Fry  (*),  where, 
in  consequence  of  the  outlawry  of  the  defendants,  it  was  held 
that  all  the  defendants'  interest  was  forfeited  to  the  Crown,  the 
Court  directed  the  plaintiff  to  obtain  a  grant  of  it  from  the  Ex- 
chequer, and  to  make  the  Attorney-general  a  party  to  the  suit.  In 
Burgess  v.  Wheate  («),  Lord  Hardwicke  directed  the  case  to 
or  suit  relates   stand  over,  in  order  that  the  Attorney-general  might  be  made  a 

cJproWnwsln  P1^ '  and  in  Penn  v'  Lord  BalUmore  (*)>  which  was  a  suit  for  the 
a  colony ;         execution  of  articles  relating  to  the  boundaries  of  two  provinces 
in  America,  held  under  letters  patent  from  the  King,  the  cause  was 
or  parties  ordered  to  stand  over  for  the  same  purpose.     In  like  manner  in 

claim  under      Hovenden  o.  Lord  Annesley  (y)t  in  which  the  parties  claimed  un- 
reseryin^dif^'  der  two  distinct  grants  from  the  Crown,  each  reserving  a  rent  but 
ferent  rents,     of  different  amounts,  it  was  held  that  inasmuch  as  the  rights  ot 
the  Crown  were  concerned,  the  Attorney-general  ought  to  be  be- 
fore the  Court  (z).    In  Barclay  v.  Russell  (a),  the  Lord  Chancel- 
lor Loughborough  dismissed  the  bill,  because  a  title  appeared  up- 
ctom  ismrie.  on  tne  rccord  for  tne  Crown,  although  no  claim  had  been  made  on 
its  behalf.    In  that  case  the  question  arose  as  to  the  right  to  a  sum 
of  Bank  stock  which  had  been  purchased  by  the  government  of  the 
province  of  Maryland  before  the  American  war,  and  vested  in  the 


As  where  de- 
fendant is  an 
outlaw ; 


Where  a  title 
in  the  Crown 
appears  upon 
the  recoi 


1  upon 
ord, 


»  Lord  Red.  24. 
q)  Hovenden  0.  Lord  Annesley, 
dfc  L.  618. 


(r)  Stafford  v.  Earl  of  Anglesey, 


ardr.  181 
(«)  1  P.  Wms.  446. 
(0  Ibid.  446;    and 


Fowler,  Bunb.  38. 
(«)  1  Eden.  181. 
)  1  Ves.444. 
)  2  Sch.  &  L.  610. 
)  Hovenden  v.  Lord  Annesley, 2 
Sch.  &  L.  617. 
vide  Rex  v.        (a)  3  Vet.  436. 
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names  of  trustees  for  the  discharge  of  certain  hills,  in  respect  of  In  what  cam 
•  which  no  claim  was  ever  made.     After  the  peace  by  which  the  in-      fondant. 
dependence  of  the  American  colonies  was  acknowledged,  a  bill  ^--^-v^^^x 
was  filed  by  certain  persons  who  claimed  the  stock  under  an  as- 
signment by  the  new  government  of  the  state  of  Maryland,  in  op- 
position to  which,  claims. were  set  up  by  the  surviving  trustee,  who, 
as  there  was  no  claims  under  the  bills  for  the  payment  of  which 
the  trust  had  been  created,  insisted  upon  being  beneficially  entitled 
to  the  whole  fond ;  a  claim  was  also  made  by  the  proprietary  un- 
der the  old  government,  who  insisted  on  a  lien  upon  the  stock,  in 
consequence  of  the  confiscation  of  their  property,  which  took  place 
during  the  war  by  the  authority  of  the  then  legislature  of  the  prov- 
ince, in  consequence  of  the  trustees  having  refused  to  transfer  the 
stock  according  to  the  provision  of  an  Act  of  that  legislature. 
The  Court,  however,  upon  the  hearing,  was  of  opinion  that  none 
of  these  parties  had  any  claim  upon  the  stock,  and  that  it  was  a 
trust  without  any  specific  purpose  to  which  it  could  be  applied,  the 
consequence  of  which  was,  that  it  was  for  the  King  to  appoint  for 
what  purpose  the  stock  should  be  applied.    Upon  the  same  prin- 
ciple, in  Dolder  0.  The  Bank  of  England  (6),  Lord  Eldon  refused 
to  order  the  dividends,  wJiich  had  been  received  before  the  filing 
of  the  bill,  of  stock  purchased  by  the  old  government  of  Switzer- 
land, to  be  paid  into  Court  by  the  trustees,  on  the  application  of 
the  new  government  which  had  not  been  recognized  by  the  gov- 
ernment of  this  country,  until  the  Attorney-general  was  made  a 
party  to  the  suit.    But  although,  in  cases  where  a  title  in  the  Crown 
appears  upon  the  record,  the  Court  will  not  make  a  decree  unless 
the  Attorney-general  is  a  party  to  the  suit,  yet  it  seems  that  the 
circumstance  of  its  appearing  by  the  record  that  the  plaintiff  has 
been  convicted  of  manslaughter,  and  that  a  commission  of  at- 
tainder has  been  issued,  will  not  support  a  plea  for  not  making  the 
Attorney-general  a  party,  because  an  inquisition  of  attainder  is 
only  to  inform,  and  does  not  entitle  the  Crown  to  any  right  (c). 
It  seems,  however,  that  in  this  respect  an  inquisition  of  attainder 
diners  from  a  commission  to  inquire  whether  a  person  under  whom 
the  plaintiff  claims  was  an  alien,  the  former  being  only  for  the  sake 
of  informing  the  Crown,  but  the  latter  to  entitle  (</). 
The  necessity  of  making  the  Attorney-general  a  party,  is  not  Where  the 

confined  to  those  cases  in  which  the  interests  of  the  Crown  in  its  ^!!5 l"  c<m" 

cerned  u  pro- 
own  rights  are  concerned,  but  it  extends  also  to  cases  in  which  tector  of  the 

the  Queen  is  considered  as  the  protector  of  the  rights  of  others.  ri?htsof 

(*)  10  Vet.  352.  (r)  Burk  0.  Brown.  2  Atk.  399. 

(if)  Ibid. 
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Persons  against  wham  a  Suit  may  be  instituted: 


In  what  cases 
may  be  a  De- 
fendant. 


Where  sub- 
ject-matter ap- 
propriated to 
charity ; 


unless  where 
given  to  offi- 
cers of  a  char- 
itable institu- 
tion already 
established. 


Distinction  in 
gifts  to  achar- 
.ity  where  a 
trustee  ap- 
pointed, and 
where  not  so. 


Thus,  as  we  have  seen  before,  the  grantee  of  a  chose  in  action  from 
the  Crown  may  either  institute  proceedings  in  the  name  of  the 
Attorney-general,  or  in  his  own  name,  making  the  Attorney- 
general  a  defendant  to  the  suit;  and  so  in  suits  in  which  the 
Crown  may  be  interested  in  its  character  of  protector  of  the  rights 
of  others,  the  Attorney-general  should  be  made  a  party.  Thus, 
the  Attorney-general  is  a  necessary  party  to  all  suits  where  the 
subject-matter  is  either  wholly  or  in  part  money  appropriated  for 
general  charitable  purposes,  because  the  Queen  as  parens  patria 
is  supposed  to  superintend  the  administration  of  all  charities,  and 
acts  in  this  behalf  by  her  Attorney-general.  Where,  however,  a 
legacy  is  given  to  a  charity  already  established,  as  where  it  is  giv- 
en to  the  trustees  of  a  particular  foundation,  or  to  the  treasurer  or 
other  officer  of  some  charitable  institution,  to  become  a  part  of 
the  general  funds  of  such  foundation  or  institution,  the  Attorney- 
general  need  not  be  a  party,  because  he  can  have  no  interference 
with  the  distribution  of  their  general  funds  (e) ;  upon  this  ground, 
where  a  legacy  was  given  to  a  charity,  and  upon  a  bill  filed  against 
the  executors  for  an  account,  an  objection  was  taken  because  the 
Attorney-general  was  not  a  party,  the  objection  was  overruled,  and 
a  decree  made  for  an  account,  because  upon  such  a  decree  the 
Master  would  report  that  there  was  such  a  legacy,  and  the  parties 
might  come  in  and  claim  before  him  (/).  And  it  seems  that 
there  is  a  distinction  where  trustees  of  the  charity  are  appointed 
by  the  donor,  and  where  no  trustees  are  appointed,  but  there  is  a 
devise  immediately  to  charitable  uses ;  in  the  latter  case  there  can 
be  no  decree  unless  the  Attorney-general  be  made  a  party,  but 
otherwise  where  trustees  are  appointed  by  the  donor  (g) ;  there- 
fore, where  a  bill  was  filed  to  establish  a  will,  and  to  perform  seve- 
ral trusts,  some  of  them  relating  to  charities  in  which  some  of  the 
trustees  were  plaintiffs,  and  other  trustees  and  several  of  the  cestui 
que  trusts  were  defendants,  an  objection,  because  the  Attorney- 
general  was  not  made  a  defendant,  was  overruled,  it  being  consid- 
ered that  some  of  the  trustees  of  the  charity  (h)  being  defendants, 
there  might  be  a  decree  to  compel  the  execution  of  the  trusts  re- 
lating to  these  charities  (t).  In  that  case,  it  was  said  by  the  Lord 
Chancellor  Parker,  that  if  there  should  be  any  collusion  between 
the  parties  relating  to  the  charity,  the  Attorney-general  might, 


(e)  Wellbeloved  v.  Jones,  1  S.  &  S. 
41. 

(/)  Chitty  v.  Parker,  4  Bro.  38. 

(g)  4  Yin.  500,  PI.  11,  notis ;  2  Eq. 
Ca.  Ab.  267,  PI.  13,  n. 


(h)  It  appears  from  a  subsequent 
part  of  the  case  that  one  of  the  trus- 
tees of  the  charity  was  abroad. 

(t)  Monil  v.  Lawson,  4  Vin.  500, 
PI.  11;  2  Eq.  Ca.  Ab.  267. 
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notwithstanding  a  decree,  bring  an  information  to  establish  the  In  w^**  *•■•■ 

mav  be  a  De* 
charity  and  set  aside  the  decree,  and  that  he  might  do  the  same      fondant. 

though  he  were  made  a  defendant,  in  case  of  collusion  between  v^^s/-^^ 
the  parties ;  but  it  seems  that  the  mere  circumstance  of  the  Attor- 
ney-general not  having  been  made  a  party  to  the  proceeding,  will 
not  be  a  sufficient  ground  to  sustain  an  information  for  the  pur- 
pose of  setting  aside  a  decree  made  in  a  former  suit,  unless  the 
decree  is  impeached  upon  other  grounds  (k). 

When  it  is  said  that  in  cases  where  a  legacy  is  given  to  the  Where  chant- 
trustees  of  a  charity  already  in  existence,  for  the  general  purposes  ifren'toan  in 
of  the  charity,  it  will  not  be  necessary  in  a  suit  concerning  it,  to  ttitution  not 
make  the  Attorney-general  a  defendant ;  the  rule  must  be  under-  JSow'oMMto 
stood  to  apply  only  to  those  charities  which  are  of  a  permanent  are  not  de- 
nature, and  whose  objects  are  defined ;  for  it  has  been  determined,  fined" 
that  where  legacies  are  given  to  the  officers  of  a  charitable  insti- 
tution which  is  not  of  a  permanent  nature,  or  whose  objects  are 
not  defined,  it  will  be  necessary  to  make  the  Attorney-general  a 
party  to  a  suit  relating  to  them.     Thus,  in  the  case  of  Well  belov- 
ed v.  Jones  (/),  where  a  legacy  was  given  to  the  officers,  for  the 
time  being,  of  an  academical  institution,  established  at  York  for 
the  education  of  dissenting  ministers,  which  officers,  with  the  ad- 
dition of  such  other  persons  as  they  should  choose,  (in  case  they 
should  think  an  additional  number  of  trustees  necessary,)  were  to 
stand  possessed  of  the  money  upon  trust  to  apply  the  interest  and 
dividends  for  the  augmentation  of  the  salaries  of  dissenting  minis- 
ters, a  preference  being  given  to  those  who  should  have  been  stu- 
dents in  the  York  institution ;  and  in  case  such  institution  should 
cease,  then  upon  trust  that  the  person  in  whose  names  the  fund 
should  be  invested,  should  transfer  the  same  to  the  principal  offi- 
cers for  the  time  being,  of  such  other  institution  as  should  succeed 
the  same,  or  be  established  upon  similar  principles ;  Sir  J.  Leach, 
V.  C,  upon  a  bill  filed  by  the  officers  of  the  institution,  praying  to 
have  the  fund  transferred  to  them,  to  which  the  Attorney-general 
was  no  party,  ordered  the  case  to  stand  over,  with  leave  to  amend 
by  making  the  Attorney-general  a  party ;  his  Honor  observing, 
that  the  Court  would  never  permit  the  legacy  to  come  into  the 
hands  of  the  plaintiffs,  who  happened  to  fill  particular  offices  in 
the  society,  but  would  take  care  to  secure  the  objects  of  the  testa- 
tor by  the  creation  of  a  proper  and  permanent  trust ;  and  upon 
hearing  the  cause  would  send  it  to  the  Master  for  that  purpose, 
and  that  it  would  be  one  of  the  duties  of  the  Attorney-general  to 

a  (*)  Attorney  .general  v.  Warren,  2        (I)  1  S.  &  S.  43. 
Swan*.  291. 
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In  what  cases  attend  the  Master  upon  the  subject.  And  even  in  cases  where  a 
may  be  a  De-  .  ,  *•         «      •        i        i     • 

fendant.      legacy  is  given,  to  the  trustees  of  a  charity  already  in .  existence, 

^^*ss~*^s  the  trusts  of  which  are  of  a  permanent  and  definite  nature,  unless 
to  trustee!  of  a  lt  aPPcars  fr°m  tne  terms  of  the  bequest  that  the  trusts  upon 
charity  in  ex-  which  the  legacy  is  given,  are  identical  with  those  upon  which 
istence.  the  general  funds  of  the  corporation  are  held,  it  is  necessary  to 

make  the  Attorney-general  a  party  (»). 
Not  where  pri-  **  *s  to  ^  ODservea*  also, tnat  *he  Attorney-general  is  a  neces- 
vate  charity  sary  party  only  where  the  charity  is  in  the  nature  of  a  general 
concerned.  charity,  and  that  where  it  is  merely  a  private  charity,  it  will  not 
be  necessary  to  bring  him  before  the  Court ;  thus,  where  the  suit 
related  to  a  voluntary  society,  entered  into  for  the  purpose  of  pro- 
viding a  weekly  payment  to  such  of  the  members  as  should  be- 
come necessitous,  and  their  widows,  Lord  Hardwicke  overruled 
the  objection  that  the  Attorney-general  was  not  a  party,  because 
it  was  in  the  nature  only  of  a  private  charity  (it). 
Answer  of  the  When  the  Attorney-general  is  made  a  defendant  to  a  suit,  it  is 
eral°rney"*en"  entirely  in  his  discretion  whether  he  will  put  in  a  full  answer  or 
not  (0).  The  usual  course  is  for  him  to  put  in  a  general  answer, 
stating  merely  that  he  is  a  stranger  to  the  matters  contained  in  the 
bill,  and  that  he  hopes  the  interest  of  the  Crown  will  be  taken 
care  of  ( p).  In  cases,  however,  in  which  the  interest  of  the  Crown, 
or  the  purposes  of  public  justice  require  it,  a  full  answer  will  be 
put  in  (9),  as  in  Craufurd  v.  The  Attorney-general  (r),  in  which 
case  the  Lords  of  the  Treasury  had  directed  that  the  question 
might  be  brought  before  the  consideration  of  a  Court  of  justice,  and 
it  would  therefore  have  been  unbecoming  in  the  Attorney-general 
to  urge  any  matter  of  form  which  might  prevent  the  case  being 
properly  submitted  to  the  Court,  before  whom  it  was  brought  (s). 
In  Errington  v.  The  Attorney-general  (f),  the  Attorney-general 
being  one  of  the.  defendants  to  a  bill  of  interpleader,  put  in  the 
usual  general  answer,  upon  which  the  other  defendents  moved 
that  the  bill  might  be  dismissed,  and  the  injunction  dissolved; 
the  Attorney-general  opposed  the  motion,  and  at  the  same  time 
prayed  that  he  might  be  at  liberty  to  withdraw  his  general  answer, 
and  put  in  another,  insisting  upon  the  particular  right  of  the 
Crown  to  the  money  in  question,  which  was  granted. 

(m)  Corporation  of  the  Sons  of  the  (a)  Colebrooke  v.  Attorney-gene- 

Clergy  v.  Mose,  9  Sim.  610.  ral,  7  Price,  192. 

(n)  Anon.  3  Atk.  277.  (r)  7  Price,  1. 

(0}  Davison  v.  Attorney-general,  («)  Videetiam  Dean  v.  Attorney- 

•5  Price,  398,  n.  general,  ubi  inpra. 

(p)  1  Newl.103.  (0  Bunb.  303. 
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The  answer  of  the  Attorney-general  is  put  in  without  oath,  and  In  what  cmm 
is  usually  signed  by  him.  And  it  seems  that  such  an  answer  is  rjtf^dant. 
not  liable  to  be  excepted  to,  even  though  it  be  to  a  cross  bill,  filed 
by  the  defendant  in  an  information  for  the  purpose  of  obtaining  a 
discovery  of  matters  alleged  to  be  material  to  his  defence  to  the 
information.  We  have,  however,  seen  before  («),  that  where  a 
cross  bill  is  filed  against  the  Attorney-general,  praying  relief  as 
well  as  a  discovery,  he  cannot  protect  himself  from  answering  by 
means  of  demurrer  (z) :  but  whether  he  could  by  such  means  pro- 
tect himself  from  answering  a  mere  bill  of  discovery,  does  not  ap- 
pear to  have  been  decided ;  it  is  most  probable  that  he  might,  and 
that  the  Court  would  in  such  a  case  if  a  discovery  were  wanted 
from  the  Crown,  put  the  party  to  prefer  his  petition  of  right  (y). 

The  right  of  the  Attorney-general  to  receive  his  costs,  where  he  His  right  to 
is  made  a  defendant  to  a  suit,  has  been  before  noticed  (2) ;  it  will  COfta* 
suffice  therefore  here  to  repeat,  that  there  seems  to  be  no  rule 
against  the  Attorney-general  receiving  his  costs,  where  he  is  made 
a  defendant  in  respect  to  legacies  given  to  charities ;  and  that  in 
Moggridge  v.  Thackwell  (a),  costs  were  given  to  all  parties,  inclu- 
ding the  Attorney-general,  as  between  solicitor  and  client,  out  of 
the  fund  in  Court.  It  appears  also  that  he  frequently  receives  his 
costs  where  he  was  made  a  defendant  in  respect  of  the  immediate 
rights  of  the  Crown,  in  cases  of  intestacy  (6). 

During  the  vacancy  of  the  office  of  Attorney-general,  the  Soli©-  Solicitor-gene- 
itor-general  may  be  made  a  defendant  to  support  the  interests  of 
the  Crown  (c) ;  and  it  has  happened,  that  where  there  has  been  an 
information  by  the  Attorney-general,  the  object  of  which  has  been 
to  set  up  a  genera]  claim  on  behalf  of  the  Crown  at  variance  with  the 
interests  of  a  public  charity,  the  Solicitor-general  has  been  made 
a  defendant,  for  the  purpose  of  supporting  the  interests  of  such 
charity  against  the  general  claim  of  the  Attorney-general.  The 
means  of  compelling  the  appearance  or  answer  of  the  Attorney- 
general  will  be  found  in  the  subsequent  Chapters  upon  Process. 

(iA  Sopra.  (t)  Ante, 

(z)  Dean  v.  Attorney-general,  IT.        (a)  7  Vea.  ™ 
&  C.  Exchr.  Reports,  209.  (6)  Attorney-general  v.  Earl  of  Ash- 


Dean  v.  Attorney-general,  1 Y.  (a)  7  Vea.  88. 

Exchr.  Reports,  209.  (6)  Attorney-M 

Dean  v.  Attorney-general,  1 T.  burnham,  1S.& 

&  C.  Exchr.  Reports,  209.  (c)  Lord  Red.  81 
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Section  HI. 

The  Attorney-general  to  the  Queen-consort,  and  Prince  of  Wales. 

The  Queen-consort  must  be  sued  by  her  Attorney  or  Solicitor- 
general,  in  the  same  manner  as  a  King  or  Queen  regnant ;  and  it 
is  presumed,  that  the  Prince  of  Wales,  as  Duke  of  Cornwall,  has 
the  same  prerogative,  although  no  cases  appear  in  the  books,  where- 
in that  point  has  been  decided  or  discussed. 

Section  IV. 
Governments  of  Foreign  States  and  Ambassadors. 

May  sue.  It  has  been  before  stated,  that  the  Sovereign  of  a  foreign  country 

recognized  by  this  government,  may  sue  either  at  Law  or  in  Equity, 
in  respect  of  matters  not  partaking  of  a  political  character  (d)  : 
and  his  liability  to  be  sued  in  a  case  where  he  himself  was  plaintiff, 
has  been  established  upon  the  principle,  that  by  suing  here,  he 
had  submitted  himself  to  the  jurisdiction  of  the  Court  in  which 
he  sued  (e).  A  cross  bill,  may  therefore,  be  filed  against  him,  and 
he  is  bound  to  answer  upon  oath. 

Cross  bill  may  The  question  whether  a  foreign  Sovereign,  who  has  not  subrait- 
agains  te<j  ^  ^  jurjs<jictjon>  can  De  sue(j  m  tne  Courts  of  this  country, 

has  been  raised  in  the  recent  case  of  the  Duke  of  Brunswick  v.  The 
King  of  Hanover  (/).  It  was  an  important  feature  in  this  case, 
that  the  defendant  as  a  subject  of  this  kingdom,  had  renewed  his 
allegiance  after  his  accession  to  the  throne  of  Hanover,  and  exer- 
cised the  rights  of  an  English  peer.  The  general  object  of  the 
suit  was  to  obtain  an  account  of  property  belonging  to  the  plain- 
tiff, alleged  to  have  been  possessed  by  the  defendant,  under  color  of 
an  instrument  creating  a  species  of  guardianship,  unknown  to  the 
law  of  England.  None  of  the  acts  complained  of  took  place  in  this 
country,  or  were  done  by  the  defendant  before  he  became  King  of 
Hanover.  Moreover,  though  it  was  not  necessary  to  decide  the 
question,  the  Court  seemed  to  consider  that  they  were  of  a  politi- 
cal character. 

(d)  Page  21,  [22,  and  note.]  Bligh,  N.  S.  47. 

(e)  Hullett  v.  King  of  Spain,  2        (/)  6fieav.  1. 
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The  defendant  demurred  to  the  bill,  and  in  giving  judgment  upon  la  what  cue* 
the  demurrer,  Lord  Langdale,  M.  R.,  elaborately  reviewed  all  the    "fondant*. 
authorities  and  arguments  upon  the  subject ;  and  came  to  the  con-  v-^n^-^^ 
elusion,  that  "  His  Majesty  the  King  of  Hanover  is,  and  ought  to 
be,  exempt  from  all  liability  of  being  sued  in  the  Courts  of  this 
country,  for  any  acts  done  by  him  as  King  of  Hanover,  or  in  his 
character  of  sovereign  prince ;  but  that  being  a  subject  of  the 
Queen,  he  is  and  ought  to  be  liable  to  be  sued  in  the  Courts  of 
this  country,  in  respect  to  any  acts  and  transactions  done  by  him, 
or  in  which  he  may  have  been  engaged  as  such  subject.     And  in 
respect  of  any  act  done  out  of  this  realm,  or  any  act,  as  to  which 
it  may  be  doubtful  whether  it  ought  to  be  attributed  to  the  charac- 
ter of  Sovereign,  or  to  the  character  of  subject,  that  it  ought  to 
be  presumed  to  be  attributable  rather  to  the  character  of  Sovereign, 
than  to  the  character  of  subject."     Accordingly,  it  not  appearing 
that  the  alleged  acts  and  transactions  of  the  defendant,  were  of. 
such  a  description  as  could  render  him  liable  to  be  sued  in  this 
country,  the  demurrer  was  allowed. 

It  further  appears  from  the  last-mentioned  case,  that  as  a  sover- 
eign prince  is  prima  facie  entitled  to  special  immunities,  it  ought 
to  appear  on  the  bill,  that  the  case  is  not  one  to  which  such  spec- 
ial immunities  extend. 

There  have  moreover  been  cases,  in  which  the  Court  being 
called  upon  to  distribute  a  fund  in  which  some  foreign  Sovereign 
or  State  may  have  had  an  interest,  it  has  been  thought  expedient 
and  proper  to  make  such  Sovereign  or  state  a  party.  The  effect 
has  been  to  make  the  suit  perfect  as  to  parties,  but  as  to  the  Sov- 
ereign made  a  defendant,  the  effect  has  not  been  to  compel,  or  at- 
tempt to  compel,  him  to  come  in  and  submit  to  judgment  in  the 
ordinary  course,  but  to  give  him  an  opportunity  to  come  in  and 
claim  his  right,  or  establish  his  interests  in  the  subject-matter  of 
the  suit  (g). 

With  regard  to  Ambassadors,  by  stat  7  Ann.  c.  12,  all  writs  and  Ambassadors. 
process  sued  forth  and  prosecuted,  whereby  the  person  of  any  Am- 
bassador, authorized  and  received  as  such  by  her  Majesty,  may  be 
arrested  and  imprisoned,  or  his  goods  distrained,  seized  or  attached, 
shall  be  deemed  to  be  utterly  null  and  void.  This  act  professes 
to  be,  and  has  frequently  been  adjudged  to  be  declaratory  (A),  and 
in  confirmation  of  the  Common  Law ;  and,  as  Lord  Tenterden 
said,  "  it  must  be  construed  according  to  the  Common  Law,  of 
which  the  law  of  nations  must  be  deemed  a  part."     The  5th  sec- 

(?)  6  Beav.  39.  (A)  1  Barn.  &  Crew.  563. 
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Corporations 
Aggregate. 

Where  sub- 
jects of  sov- 
ereign to 
whom  accre- 
dited. 


tion  of  the  Act  excepts  the  case  of  a  bankrupt  in  the  service  of 
any  Ambassador. 

Cases  have  frequently  occurred,  in  which  an  Ambassador  has 
himself  been  a  subject  of  the  Sovereign,  to  whom  he  was  accredi- 
ted, and,  notwithstanding  some  difference  of  opinion,  it  seems  to 
be  considered  that  such  an  Ambassador  would  not  enjoy  a  perfect 
immunity  from  legal  process,  but  would  enjoy  an  immunity  exten- 
ding only  to  such  things  as  are  connected  with  his  office  and  min- 
istry, and  not  to  transactions  and  matters  wholly  distinct  and  inde- 
pendent of  his  office  and  its  duties  («)  (1). 


Section  V. 


Sued  by  corpo- 
rate name. 


Not  sued  with- 
out the  head. 
Individual 
members  not 
parties  unless 
for  compelling 
a  discovery. 


Corporations. 

It  has  been  stated  before  (k)  that  corporations  aggregate  must  be 
sued  by  their  corporate  name ;  that  is,  if  they  are  corporations  ex- 
isting by  Royal  charter,  they  must  be  sued  by  their  name  of  foun- 
dation, though  it  has  been  said  that  if  a  corporation  be  known  by 
a  particular  name,  that  it  is  sufficient  to  sue  it  by  that  name  (2). 
This  however,  must  be  confined  to  the  case  of  a  corporation  by 
prescription ;  for  it  is  said  that  if  a  corporation  is  created  by  the 
Queen,  and  the  commencement  of  it  appear  by  the  record,  it  can 
have  no  other  name  by  use,  nor  be  named  otherwise  than  the  Queen 
by  her  letters  patent  has  appointed,  and  the  Court  will  not  permit 
it  to  be  sued  by  any  other  name  (2). 

A  corporation  aggregate  which  has  a  head,  cannot  be  sued  with- 
out it,  because  without  its  head  it  is  incomplete  (m).  It  is  not 
however  necessary  to  mention  the  name  of  the  head  (it) ;  nor  is  it 
in  general  proper  to  make  individual  members  of  aggregate  corpo- 
rations parties  by  their  proper  Christian  and  surnames,  though 
cases  may  occur  where  this  will  be  permitted  for  the  purpose  of 
compelling  a  discovery  from  them  of  some  fact  which  may  rest  in 


(t)  6  Beav.  52. 
(k)  Ante,  p.  22. 
(0  Bro.  Corp.  40. 


(m)  2  Bac.  Ab.  tit.  Corp.  [£.]  e; 
pi.  2. 
,  (n)  3  Salk.  103;  1  Leon.  307. 


(1)  As  to  the  rights  and  exemptions  of  Ambassadors,  see  1  Kent,  (5th  ed.) 
38,  et  seq.  182. 

(2)  A  corporation  can  only  be  called  upon  to  answer  by  its  corporate  i 
Binney's  case,  2  Bland.  99. 
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their  own  knowledge.  Thus  in  the  case  put  by  Lord  Eldon,  in  Corporations 
Duramer  v.  The  Corporation  of  Chippenham  (o),  of  an  individual  V|-J2^£^, 
corporator  whose  estate  was  charged  with  a  rent  or  payment  to  a 
charitable  institution,  of  which  the  corporation  had  the  manage- 
ment, and  who  had  obtained  possession  of  the  deed,  his  Lordship 
was  of  opinion  that  upon  an  information  for  the  purpose  of  having 
the  estate  of  the  charity  properly  administered  by  the  corporation, 
it  would  be  perfectly  competent  to  call  upon  the  mayor,  if  he  was 
the  individual  implicated  in  that  conduct,  not  only  to  answer  with 
the  rest  under  their  common  seal,  but  also  to  answer  as  to  the  cir- 
cumstances relative  to  the  deed  supposed  to  be  in  his  hands.  So 
also  in  the  principal  case,  which  was  that  of  a  bill  by  a  school- 
master against  a  corporation  (p)  who  were  trustees  of  a  charity, 
to  be  relieved  against  a  resolution  of  the  trustees  by  which  he  was 
deprived  of  his  office  of  schoolmaster,  on  the  ground  that  the  res- 
olution had  been  pronounced  by  five  of  the  members  of  the  corpo- 
ration, from  improper  motives  with  reference  to  a  parliamentary 
election,  to  which  bill  the  five  members  were  made  parties,  for  the 
purpose  of  obtaining  from  them  an  answer  upon  oath  as  to  their 
alleged  improper  conduct,  a  demurrer  which  had  been  put  in  by 
these  five  members,  on  the  ground  that  no  title  was  shown  to  the 
discovery  against  them,  was  overruled  by  Lord  Eldon. 

And  in  the  case  of  the  Attorney-general  v.  Wilson  (q),  a  cor- 
porate body  suing  both  as  plaintiff  and  relator,  sustained  a  suit 
against  five  persons  formerly  members  of  the  corporation,  in  re- 
spect of  unauthorized  acts  done  by  them  in  the  name  of  the  cor- 
poration. 

The  practice  of  making  the  officers  or  servants  of  a  corporation  Officers  of  cor- 
parties  to  a  suit  for  the  purpose  of  eliciting  from  them  a  discovery  £|£j£Js  foMhe 
upon  oath  of  the  matters  charged  in  the  bill,  has  been  too  fire-  purpose  of  dis- 
quently  acted  upon  and  acknowledged,  to  be  now  a  matter  of  COYeT7'» 
doubt.     The  first  case  which  occurs  upon  the  point  is  an  anony- 
mous one,  in  1  Vernon  (r),  where  a  bill  having  been  filed  against 
a  corporation  to  discover  writings,  and  the  defendants  answering 
under  their  common  seal,  and  not  being  sworn,  would  answer 
nothing  to  their  prejudice,  it  was  ordered  that  the  clerk  of  the 
company,  and  such  principal  members  as  the  plaintiff  should  think 
fit,  should  answer  on  oath,  and  that  the  Master  should  settle  the 

(o)  14  Ves.  255.  (a)  Cr.  &  Ph.  (1). 

(p)  Domraer  v.  The  Corporation  (r)  Page  117;  and  see  Wych  v. 
of  Chippenham,  ubi  supra.  Meal,  3  r .  Wms.  310. 
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Persons  against  whom  a  Suit  may  be  instituted: 


Corporations 
Aggregate. 


But  not  if 
mere  witnes- 
ses. 


oath.  In  the  case  of  Glascott  v.  Copper  Miners'  Company  (5),  the 
plaintiff  was  sued  at  Law  by  a  body  corporate,  and  filed  his  bill 
for  discovery  only,  making  the  governor,  deputy-chairman,  one  of 
the  directors,  and  the  secretary  of  the  company,  co-defendants 
with  the  company.  It  was  objected  upon  demurrer  to  the  bill, 
that  an  officer  of  a  corporation  could  not  be  made  a  co-defendant 
to  a  bill  which  sought  for  discovery  only,  or  at  any  rate  that  indi- 
vidual members  could  not  be  joined  as  defendants  with  the  corpo- 
ration at  large.  The  demurrer  was,  however,  overruled  by  the 
V.  C.  of  England  (1). 

It  may  be  observed  here,  that  where  the  officer  of  the  corpora- 
tion from  whom  the  discovery  is  sought  is  a  mere  witness,  and  the 
facts  he  is  required  to  discover  are  merely  such  as  might  be 
proved  by  him  on  his  examination,  he  ought  not  to  be  made  a 
party.  Thus,  where  an  officer  of  the  Bank  of  England  was  made 
a  party,  for  the  purpose  of  obtaining  from  him  a  discovery  as  to 
the  times  when  the  stock  in  question  in  the  cause  had  been  trans- 
ferred, and  he  demurred  to  the  bill,  Sir  J.  Leach,  V.  C,  allowed 
the  demurrer,  on  the  ground  that  the  officer  was  in  that  case 
merely  a  witness  (t)  (2). 


(«)  11  Sim.  305 ;  see  also  the  case 
of  Moodaley  v.  Morton,  1  Bro.  C.  C. 
469,  [Perkins's  ed.  notes.]  It  should 
be  observed  here,  that  Lord  Eldon,  in 
D limine r  v.  The  Corporation  of 
Chippenham,  ubi  supra,  mentioned 
it  as  his  opinion,  that  the  case  of 
Steward  v.  The  East  India  Compa- 
ny, 2  Vern.  380,  in  which  a  demurrer 
to  a  bill  against  the  company  and  one 
of  its  servants,  is  reported  to  have 
been  allowed,  is  a  misprint ;  and  that 
instead  of  stating  that  the  demurrer 
was  allowed  without  putting  them  to 
answer  as  to  matter  of  fraud  and  con- 
trivance, which  is  nonsense,  it  should 


have  been,  that  the  demurrer  was  dis- 
allowed, with  liberty  to  insist  by  their 
answer  that  they  should  not  be  com- 
pelled to  answer  the  charges  of  fraud, 
&c. ;  but  it  may  not  have  been  that 
the  bill,  which  was  against  arbitrators 
as  well  as  the  servants  of  the  compa- 
ny, and  who  all  joined  in  demurring, 
contained  an  allegation  of  fraud  and 
contrivance,  and  that  one  of  the  ques- 
tions argued  had  been  whether,  al- 
though they  had  demurred  to  the  bill, 
they  ought  not  to  have  supported 
their  demurrer  by  an  answer  denying 
the  allegations  ? 
(t)  How  «.  Best,  5  Mad.  19. 


(1)  Officers  and  members  of  a  corporation  may  be  made  parties  to  a  bill  so 
far  as  the  bill  seeks  for  discovery,  though  they  have  no  individual  interest  in 
the  suit,  and  no  relief  can  be  had  against  them.  Wright  v.  Dame,  1  Met* 
calf,  237 ;  Story  Eq.  PI.  §  235 ;  2  Story  Eq.  Jur.  §  1500,  $1501 ;  Cartwright 
v.  Hateley,  1  Sumner's  Vesey,  293,  note  (1) ;  Hare,  83 ;  Le  Texier  v.  Mar. 
grave  and  Margravine  of  Anspach,  5  Vesey,  322 ;  Fenton  v.  Hughes,  7 
Sumner's  Vesey,  287,  Perkins's  note  (a)  ;  Westchester  Co.  Manuf.  Co.  1 
John.  Ch.  366;  Vermilyea  v.  Fulton  Bank,  1  Paige,  37;  Walker  v.Hallett, 
1  Alabama,  (N.  S.)  379 ;    Beekman  Ins.  Co.  9  Paige,  188. 

(2)  A  mere  witness  ought  not  to  be  made  a  party  to  a  bill,  although  the 
plaintiff  may  deem  his  answer  more  satisfactory  than  his  examination.  Story 
Eq.  PI.  §  234,  §  519,  and  note ;  2  Story  Eq.  Jur.  §  1499 ;  Wigram,  Discovery, 
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But  although  it  is  not  an  unusual  practice  to  make  the  clerk  or   Corporation* 
other  principal  officer  of  a  corporation  a  party  to  a  suit  against  v^S^SZ^ 
such  corporation,  for  the  purpose  of  eliciting  from  him  a  discov-  bound  to  make 
ery  of  entries  or  orders  in  the  books  of  the  corporation,  yet  where       answer ; 
such  is  not  the  case,  it  is  still  the  duty  of  the  corporation,  when  J^L,^  to" 
informed  by  the  information  of  the  nature  and  extent  of  the  claims  cause  their 
made  upon  them,  to  cause  diligent  examination  to  be  made  before  J^fbJ^J^ 
they  put  in  their  answer,  of  all  deeds,  papers  and  muniments  in  be  searched ; 
their  possession  or  power,  and  to  give  in  their  answer  all  the  in- 
formation derived  from  such  examination  ;  and  it  was  said  by  Sir 
J.  Leach,  M.  R.,  that  if  a  corporation  pursue  an  opposite  course, 
and  in  their  answer  allege  their  ignorance  upon  the  subject,  and 
the  information  required  is  afterwards  obtained  from  the  docu- 
ments scheduled  to  their  answer,  the  Court  will  infer  a  disposition 
on  the  part  of  the  corporation  to  obstruct  and  defeat  the  course  of 
justice,  and  on  that  ground  will  charge  them  with  the  costs  of  the 
suit  (ti). 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  must  Amwer  under 
appear  and  defend,  and  be  proceeded  against  in  the  same  man-  con"™"1  •Mi- 
ner as  if  he  were  a  private  individual.  But  where  corporations 
aggregate  are  sued  in  their  corporate  capacity,  they  must  ap- 
pear by  attorney,  and  answer  under  the  common  seal  of  the 
corporation  (1) ;  but  if  those  of  which  the  corporation  consists 
be  charged  as  private  individuals,  they  must  answer  upon  oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  Method  of  pro- 
put  in  their  answer,  and  the  head  or  other  person  who  has  the  cus-  the^eaa^r6" 
tody  of  the  common  seal  refuses  to  affix  it,  application  must  be  person  haying 

made  to  the  Court  of  Queen's  Bench  for  a  mandamus  to  compel  the  common 

r     seal  refuses  to 
him,  and  in  the  mean  time  the  Court  of  Chancery  will  stay  the  affix  it. 

process  against  the  corporation  (x). 

The  process  for  compelling  the  appearance  and  answer  of  a 

corporation,  will  be  found  in  the  future  Chapters  under  those 

heads. 

(«)  Attorney-general  v.  The  Bar-        (x)  Rex  v.  Wyndham,  Cowp.  377 ; 
gesses  of  East  Retford,  2  Mylne  &    2  Bac.  Ab.  tit.  Corp.  13. 
K.  35. 


(Am.  ed.)  p.  165,  §  235 ;  Hare,  65, 68,  73, 76 ;  Newman  v.  Godfrey,  2  Bro. 
C.  C.  (Perkins's  ed.)  332.  See  Wright  v.  Dame,  1  Metcalf,  237;  Post  v. 
Boardman,  10  Paige,  580,*  Norton  v.  Woods,  5  Paige,  251. 

(L)  See  Fulton  Bank  v.  New  York  and  Sharon  Canal  Co.  1  Paige,  311 ; 
Vermilyea  v.  Fulton  Bank,  1  Pake,  37. 

The  answer  of  a  corporation  should  be  signed  by  the  President.  It  is 
usual  for  the  secretary  or  cashier  to  sign  it  also.    1  Barbour  Ch.  Pr.  166. 

vol.  i.  16 


182  Persons  against  whom  a  Suit  may  be  instituted: 

Corporations       It  should 'be  stated  here,  that  by  the  Act  1  Vict.  c.  73,  s.  3,  her 
y^J^^^y  Majesty  is  empowered  to  grant  letters  patent,  providing  that  suits 
Act  1  Vic.  c.     against  a  company  shall  be  carried  on  in  the  name  of  one  of  the 
73,  s.  3.  officers  of  the  company  appointed  for  that  purpose.     And  by  sect. 

4  it  is  enacted,  that  it  shall  and  may  be  lawful,  in  and  by  such 
letters  patent  so  to  be  granted  to  any  such  body  or  company  as 
aforesaid,  to  declare  and  provide  that  the  members  of  such  com- 
pany or  body  so  associated  as  aforesaid,  shall  be  individually  lia- 
ble in  their  persons  and  property  for  the  debts,  contracts,  engage- 
ments and  liabilities  of  such  company  or  body,  to  such  extent  only 
per  share  as  shall  be  declared  and  limited  in  and  by  such  letters 
patent ;  and  the  members  of  such  company  or  body  shall  accord- 
ingly be  individually  liable  for  such  debts,  contracts,  engagements 
and  liabilities  respectively,  to  such  extent  only  per  share  as  in 
such  letters  patent  shall  be  declared  and  limited,  such  liability  nev- 
ertheless to  be  enforced  in  such  manner  arid  subject  to  such  pro- 
visions as  are  hereinafter  contained. 

It  will  be  recollected,  that  amongst  the  privileges  conferred 
upon  companies,  by  the  7  &  8  Vict.  c.  110,  s.  25,  was  that  of 
suing  and  being  sued  by  their  registered  name,  in  respect  of  any 
claim  by  or  upon  the  company,  upon  or  by  any  person,  whether 
a  member  of  the  company  or  not,  so  long  as  any  such  claim  may 
remain  unsatisfied. 
7  &  8  Vic.  c.  By  a  recent  Act  of  Parliament,  passed  for  the  purpose  of  facil- 
111  •  itating  the  winding  up  the  affairs  of  Joint-Stock  Companies,  una- 

ble to  meet  their  pecuniary  engagements,  by  sect.  20  the  Court 
authorized  to  act  in  the  prosecution  of  any  flat  in  bankruptcy 
therein  mentioned,  may  direct  the  creditors,  assignees  of  the  es- 
tate and  effects  of  any  company  or  body  therein  mentioned,  to 
apply  to  the  High  Court  of  Chancery,  by  petition  in  a  summary 
way  to  the  Lord  Chancellor,  or  Master  of  the  Rolls,  praying  that 
all  such  orders  and  directions  may  be  given,  as  may  be  necessary 
for  the  final  winding  up  and  settling  the  affairs  of  such  company 
or  body,  and  to  compel  a  just  contribution  from  all  the  members 
of  such  company  or  body,  towards  the  full  payment  of  all  the  debts 
and  liabilities  of  such  company  or  body,  and  of  the  costs  of  wind- 
ing up  and  finally  settling  the  affairs  of  such  company  or  body ; 
and  that  upon  the  hearing  of  such  petition,  the  Court  of  Chancery 
may  refer  it  to  one  of  the  Masters  to  take  all  such  accounts,  and 
make  all  such  inquiries  as  shall  be  required,  for  the  purpose  of 
ascertaining  what  sum  of  money  in  the  whole,  and  what  sums  of 
money  as  proportionate  parts  of  the  whole,  or  what  sum  or  sums 
of  money  from  time  to  time,  on  account,  will  (having  regard  to 
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the  deed  of  settlement  of  such  company,  and  the  cails,  contribu-  Corporations 
tions,  debts  or  demands,  actually  paid  by  the  several  and  respect-  .  *P**^J. 
ive  members  thereof,  and  also  having  regard  to  any  proceedings 
in  the  Court  of  Bankruptcy,  or  any  district  Court  of  Bankruptcy,) 
be  necessary  and  proper  to  be  raised  by  calls  or  contributions  from 
the  respective  members  of  such  company  or  body,  for  the  payment 
and  satisfaction  of  all  the  debts  and  liabilities  of  such  company  or 
body,  and  also  of  all  the  costs  of  winding  up  and  settling  the 
affairs  of  the  said  company;  and  that  the  High  Court  of  Chan- 
eery,  upon  confirmation  of  the  Master's  report  made  upon  any 
such  reference,  or  upon  making  such  reference,  or  otherwise,  may 
order  the  payment  of  the  several  and  respective  sums  of  money, 
which  by  such  report  are  found  necessary  and  proper  to  be  paid, 
and  may  refer  it  to  the  Master  to  appoint  a  receiver  to  receive  and 
collect  such  sums  of  money,  and  either  to  pay  the  same  into 
the  Bank  of  England,  in  the  name  and  to  the  credit  of  the  account 
of  the  Accountant-general  of  the  High  Court  of  Chancery,  to  the 
credit  of  such  company  or  body ;  and  may,  upon  the  petition  of 
such  assignees,  order  such  sums  of  money  to  be  paid  in  or  towards 
satisfaction  of  the  debts,  which  by  the  proceedings  in  bankruptcy, 
shall  have  been  found  to  be  due  to  the  creditors  of  such  company 
or  body,  and  all  persons  having  claims  and  demands  thereon,  and 
also  in  satisfaction  of  costs ;  and  may  order  such  receiver  to  pay 
such  sums  of  money,  in  satisfaction  of  such  debts,  claims  and  de- 
mands, and  costs  in  the  first  instance. 

And  by  sect.  21  of  the  same  Act  it  is  enacted,  that  if  it  shall 
appear  that  any  individual  members  of  such  company  or  body  have 
claims  against  each  other,  in  respect  of  the  affairs  or  transactions 
of  such  company  or  body,  it  shall  be  lawful  for  the  Court  of  Chan- 
cery, upon  the  petition  of  any  member  of  such  company  or  body 
alleging  that  he  hath  any  such  claim  against  any  other  member  of 
such  company  or  body,  to  make  all  such  orders  as,  shall  be  just 
for  the  purpose  of  finally  settling  and  determining  such  claim,  and 
may  order  the  payment  of  such  sum  of  money  (if  any)  as  shall  ap- 
pear to  be  due  in  respect  of  any  such  claim. 

By  the  22d  sect,  the  Lord  Chancellor  1s  empowered,  with  the 
advice  and  consent  of  the  Master  of  Rolls  and  Vice  Chancellors, 
to  make  rules  and  orders  as  to  the  form  and  mode  of  proceeding 
for  settling  and  enforcing  contribution  to  be  made  by  members  of 
the  company,  and  the  practice  to  be  observed  by  the  Court  of 
Chancery  and  the  Masters  in  such  proceedings.  No  cases  have 
as  yet  occurred  upon  this  Act,  nor  has  it  hitherto  been  found  ne- 
cessary to  issue  any  orders  upon  this  subject. 


164  Persons  against  whom  a  Suit  may  be  instituted; 

Bank  of  Eng-  With  respect  to  proceedings  against  Joint  Stock  Companies  ex- 
^jL'^^  isting  under  private  Acts  of  Parliament,  they  must  depend  entirely 
upon  the  provisions  of  the  Act  under  which  they  are  constituted ; 
nothing  can  therefore  be  added  in  this  place,  beyond  calling  the 
reader's  attention  to  the  observation  of  Lord  Eldon  upon  these 
companies,  in  his  judgment  in  Van  Sandau  v.  Moore  (y),  which 
has  been  before  noticed,  and  to  the  observations  already  made  in 
treating  of  suits  instituted  on  behalf  of  this  description  of  associa- 
tions (z). 

In  pursuance  of  the  arrangement  suggested  in  the  commence- 
ment of  this  Chapter,  the  reader's  attention  will  be  here  called  to 
certain  peculiarities  consequent  upon  making  particular  corpora- 
tions parties  to  a  suit,  who,  although  they  have  no  interest  in  the 
subject-matter,  are  nevertheless  sometimes  brought  before  the 
Court  in  respect  of  their  situation  as  managers  of  certain  public 
stocks,  the  management  of  which  has  been  entrusted  to  them  by 
different  Acts  of  Parliament.  These  corporations  are  the  Bank 
of  England,  the  East  India  Company,  and  the  South  Sea  Com- 
pany. 
Mav  be  par-  ^e  Governor  **&  Company  of  the  Bank  of  England,  the  Uni- 

ties to  a  suit  to  ted  Company  of  Merchants  trading  to  the  East  Indies,  and  the 

restrain  trans-  Governor  and  Company  of  Merchants  of  England  trading  to  the 
fer  of  stock  or-,-  ,    r     J  °  * 

payment  of      South  Seas  or  other  parts  of  America,  may  be  made  parties  to  a 

dividends.  8Uit  relating  to  any  public  stock  standing  in  their  books,  for  the 
purpose  of  compelling  or  authorizing  such  companies  to  suffer  a 
transfer  of  such  stock  to  be  made  in  their  books,  and  also  of  pray- 
ing an  injunction  against  their  permitting  such  transfer ;  and  for- 
merly it  appears  to  have  been  the  practice  to  make  them  parties 
in  all  cases  of  that  description,  and  an  opinion  stated  to  have  been 
expressed  by  Lord  Kenyon,  that  notice  to  the  Bank  without  more 
would  operate  as  an  injunction,  was  denied  by  Lord  Eldon  in 
Temple  v.  The  Bank  of  England  (a),  who  observed,  that  the 
Bank  would  never  admit  that,  even  upon  a  subpcena  and  bill  filed. 
By  40  Geo.  1°  order  to  save  the  expense  of  making  these  companies  parties, 

C'n^?ank  m  Act  of  Parliament  was  pa««d>  40  Geo.  III.  c.  36,  which  ena- 
sufferatnms-   Wes  any  of  her  Majesty's  Courts  of  Equity,  before  or  upon  hear- 
fer  of  stock      ing  any  cause  depending  therein,  to  order  the  Governor  and  Com- 
divMendT-  °    P*11?  °f  the  Bank  of  England  to  suffer  a  transfer  of  stock  standing 
in  their  books  to  be  made,  or  to  pay  any  accrued  or  accruing  div- 

(y)  1  Russell,  441-458.  (a)  6  Ves.  770,  772. 

(z)  Ante,  p.  30. 
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idends  thereon,  belonging  to  or  standing  in  the  names  of  any  Bank  of  Eng- 
party  to  a  suit,  as  such  Courts  may  deem  just,  or  to  issue  an  in-  v„^^-^^ 
junction  to  restrain  them  from  suffering  any  transfer  of  such  stock,  or  may  be  re- 
or  from  paying  any  dividends  or  interest  accruing  or  accrued  f*"*™  by  in- 
thereon,  although  such  Governor  and  Company  are  not  parties  to  though  not 
the  suit  in  which  such  decree  or  order  shall  be  made,  such  Courts  P**17  to  a  Bmt- 
being  satisfied  by  the  certificate  of  the  accountant  of  the  said  cor- 
poration, duly  signed  by  him  as  thereinafter  is  directed,  that  the 
stock  required  to  be  transferred  is  standing  in  their  books  in  the 
names  of  the  persons  or  person  required  to  transfer  the  same,  or  of 
the  persons  or  person  to  whom  they  or  he  are  or  is  the  legal  repre- 
sentative ;  and  that  after  due  service  of  a  short  order  upon  the 
said  Governor  and  Company,  or  their  proper  officer,  like  process 
shall  issue  to  enforce  such  order  or  decree  as  to  enforce  them 
against  any  party  to  a  suit  depending  in  such  Court.  And  for 
the  better  enabling  any  party  to  a  suit  to  obtain  and  produce  such 
certificate  in  Court,  upon  request  in  writing,  signed  by  the  clerk 
in  court  (or  other  officer  answering  thereto),  and  the  solicitor  con- 
cerned in  the  cause  for  the  party  applying,  which  shall  state  the 
cause,  and  for  what  parties  they  are  concerned,  the  Governor  and 
Company  of  the  Bank  of  England  shall  deliver  or  cause  to  be  de-  *jj  Geo«  ***• c* 
livered  to  the  said  clerk  in  court  or  other  officer,  and  solicitor,  or 
one  of  them,  a  certificate  signed  by  their  accountant,  stating  the 
amount  of  such  stock  or  dividends,  and  in  whose  names  or  name 
such  stock  is  standing  in  their  books,  and  if  it  be  particularly  re- 
quired (but  not  otherwise),  when  such  stock  or  any  part  thereof 
was  transferred,  and  by  whom ;  it  is  provided  nevertheless,  that 
nothing  therein  contained  shall  extend  to  any  case  where  any 
further  discovery  is  wanted  than  is  thereinbefore  expressly  men- 
tioned, nor  to  any  case  where  the  said  Governor  and  Company 
claim  any  interest  in  or  lien  upon  the  said  fund,  but  that  in  such 
cases  it  shall  be  necessary  to  make  them  a  party  to  such  suit,  as 
if  the  Act  had  never  been  made ;  and  that  if  any  special  matter 
shall  arise  which  in  the  opinion  of  the  said  Governor  and  Com- 
pany shall  affect  their  interests,  or  which  may  be  objected  against 
suffering  such  transfer  of  stock,  &c,  it  shall  be  lawful  for  them 
to  state  such  matter  to  the  Court,  by  motion  or  petition  in  such 
suit,  and  that  execution  of  process  to  compel  such  transfer,  &c, 
shall  be  suspended  until  final  order  shall  be  made  thereon. 

By  the  third  section  it  is  enacted,  that  in  all  suits  then  depend* 
ing  in  which  the  said  Governor  and  Company  may  have  put  in 
their  answer,  not  claiming  any  interest  in  or  lien  upon  the  stock 

16* 
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Bank  of  Eng-  required  to  be  transferred,  no  further  proceedings  shall  be  had 
v--/  -»J  y  against  them  as  a  party  to  suits,  but  that  the  bills  shall  stand  dis- 
missed as  against  them  in  such  suits ;  and  that  in  all  such  suits 
an  order  may  be  made,  upon  motion  or  petition  as  of  course,  for 
the  taxing  of  their  costs  already  incurred,  and  for  immediate  pay- 
ment thereof  by  the  plaintiffs  in  any  such  suits  or  any  of  them, 
subject  however  to  any  further  order  as  between  the  other  parties 
to  such  suits  respecting  the  final  payment  of  such  costs,  as  by  the 
Court  in  which  any  suit  may  be  depending  shall  be  deemed  just. 
And  by  the  fourth  section,  all  the  several  regulations  and  provi- 
sions thereinbefore  enacted  extend,  mutatis  mutandis ,  to  every  case 
where  the  United  Company  of  Merchants  of  England  trading  to 
the  East  Indies,  or  the  Governor  and  Company  of  Merchants  of 
Great  Britain  trading  to  the  South  Seas  or  other  parts  of  Amer- 
ica, have  any  stock  standing  in  the  books  of  such  respective  cor- 
porations which  may  now  be  or  hereafter  may  become  the  subject 
of  any  suit  in  Equity  or  incidental  thereto,  saving  to  the  said  cor- 
porations respectively  the  like  right  of  being  made  a  party,  by 
applying  by  motion  or  petition  in  such  suits,  as  is  before  re- 
served or  given  to  the  Governor  and  Company  of  the  Bank  of 
England. 
May  still  be  By  a  singular  mistake  in  penning  the  third  section  of  the  above 

made  parties ;    fa^  ^e  latter  words  of  the  section  are  not  prospective,  only  ex- 
tending to  causes  then  depending ;  the  consequence  is,  that  the 
above-mentioned  public  bodies  may  still,  if  the  plaintiff  thinks 
proper,  be  made  parties  to  a  suit,  and  demurrers  by  them  will  be 
overruled  (6).     Some  check,  however,  is  provided  for  an  abuse  of 
but  if  made  so  tms  power,  by  a  declaration  of  Sir  John  Leach,  V.  C,  that  where 
unnecessarily,  the  Bank  has  been  unnecessarily  made  a  party,  the  bill  will  be  dis- 
dismissed  with  missed  &*  against  it,  with  costs  to  be  personally  paid  by  the  plain- 
costs,  tiffs  (c).     And  in  the  case  of  Perkins  v.  Bradley  (d),  where  the 
Bank  of  England  was  made  a  party  for  the  purpose  of  rendering 
it  subject  to  an  order  for  the  transfer  of  stock ;  Sir  J.  Wigram, 
V.  C,  said  (d),  "  that  the  Bank  of  England  was  not  a  necessary 
party,  and  therefore  the  costs  of  the  Bank  must  be  borne  by  the 
plaintiff.     Nothing  can  be  more  comprehensive  in  its  terms  than 
the  Act  («),  which  was  passed  for  the  purpose  of  relieving  both 
the  Bank  and  the  suitor  from  the  necessity  of  the  Bank  being 

(b)  Temple  v.  Bank  of  England,  6  Skrymsher  v.  Northcote,  ib.  n. 

Ves.  770;  Attorney-general  v.  Gale,  (d)  1  Hare,  232. 

ib.  n.  (e)  39  &  40  Geo.  III.  c.  36. 

(e)  Edridge  v.  Edridge,  3  Mad.  386 ; 
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brought  before  the  Court."  Where,  however,  the  Bank  was  Bank  of  Eng- 
necessarily  made  a  party  for  the  security  of  a  legacy,  its  costs  were  ^H'^\ 
ordered  to  be  paid  out  of  the  capital  of  the  legacy  (f). 

Although  it  is  stated  above  that  the  opinions  expressed  by  Lord  Effect  of  no- 
Kenyon,  that  notice  to  the  Bank,  without  more,  would  operate  as  «"7* ^°n 
an  injunction  to  restrain  them  from  permitting  the  transfer  of 
stock,  was  denied  by  Lord  Eldon,  yet  it  seems  that  where  the 
Bank  has  been  made  a  party  to  a  suit,  praying  an  injunction  to 
restrain  them  from  permitting  a  transfer  or  payment  of  dividends, 
a  notice  served  upon  them,  stating  that  a  bill  had  been  filed,  and 
what  the  object  was,  accompanied  by  a  subpcena,  will  have  the 
effect  of  an  injunction  to  restrain  the  transfer  (g) ;  and  that  in 
such  case  if  the  plaintiff  in  the  cause  does  not  move  for  an  injunc- 
tion in  proper  time,  the  other  defendants,  in  whose  names  the  stock 
stands,  may  apply  to  the  Court  to  permit  the  Bank  to  make  a 
transfer,  which  it  will  order  to  be  done  after  a  certain  day,  unless 
in  the  mean  time  the  Court  shall  grant  an  injunction  to  restrain 
such  transfer  (h).  It  seems,  however,  that  an  application  to  this 
effect  cannot  be  made  on  behalf  of  the  Bank ;  and  if  the  Bank 
apply  at  all  for  protection  in  a  case,  where  money  in  the  public 
funds  is  the  subject  of  dispute  between  two  parties,  it  must  be  in 
the  shape  of  plaintiffs  to  a  bill  of  interpleader  (g). 

It  is  to  be  observed  here,  that  the  Bank  of  England  is  not  bound  Not  bound  to 
to  take  notice  of  any  trust  affecting  public  stock  standing  in  their  "f  ^Hc  rtock 
books ;  all  they  have  to  do  is  to  look  to  the  legal  estate ;  and  there- 
fore, if  the  person  entitled  to  the  legal  estate  applies  for  a  transfer 
to  himself,  the  Bank  must  permit  the  transfer,  and  are  not  bound 
to  look  further  to  see  whether  the  stock  is  trust  stock.  Upon  this 
ground,  where  a  bill  was  filed  against  the  Bank,  to  compel  them 
to  make  good  the  deficiency  in  a  sum  of  stock  which  had  been 
specifically  bequeathed  to  a  trustee,  who  was  also  the  executor, 
and  which  had  been  transferred  to  the  trustee  and  executor,  and 
afterwards  sold  out  by  him,  it  was  dismissed  as  against  the  Bank  (A). 
Upon  the  same  principle,  where  the  Bank  filed  a  bill  against  the 
executors  of  a  will,  to  restrain  their  proceeding  in   an  action 

(/)  Hammond  v.  Neame,l  Swan,  son  having  a  legal  Tight  to  call  for  a 

35.  transfer  of  funds,  vide  Bank  of  Eng- 

(jg)  Ross  v.  Shearer,  5  Mad.  458.  land  v.  Lunn,  15  Ves.  569,  and  the 

(A)  Ibid.  cases  there  cited ;  and  see  the  case  of 

{g)  Birch  v.  Corbyn,  1  Cox,  144.  Crayshaw  v.  Thornton,  2  M.  &C.1, 

With  respect  to  the  right  of  the  Bank  as  to  the  general  jurisdiction  in  cases 

of  England  to  apply  to  a  Court  of  of  Interpleader. 

Equity  to  restrain  any  action  brought        (A)  Hartga  v.  Bank  of  England,  3 

against  it  by  an  executor  or  other  per-  Ves.  55. 
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Bank  of^nff*  brought  by  them  against  the  Bank,  in  consequence  of  their  refusal 

^^^^^^  to  permit  a  transfer  to  the  executors  of  stock,  part  of  the  testator's 
residuary  estate,  which  had  been  bequeathed  to  them  upon  certain 
trusts,  the  injunction  was  dissolved,  on  the  ground  that  the  Bank 
had  a  good  defence  at  law  (t). 

Effect  of  a  It  is  to  be  observed,  however,  that  by  the  6  Geo.  I.  st.  2,  c.  19,  s. 

specific  be-  9^  by  which  the  management  of  the  public  stocks  or  annuities 
was  first  given  to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land, the  stock  created  by  that  Act  was  declared  to  be  personal 
estate ;  and  by  the  12th  section  of  the  same  Act  it  was  provided, 
that  any  person  possessed  of  such  stock  or  annuities  might  devise 
the  same  by  will  in  writing,  attested  by  two  or  more  credible  wit- 
nesses ;  but  that  such  devisee  shall  receive  no  payment  thereupon 
till  so  much  of  the  will  as  relates  to  the  stock  or  annuity  be  enter- 
ed in  the  proper  office  at  the  Bank  ;  and  that  in  default  of  such 
transfer  or  devise,  the  stock  or  annuities  were  to  go  to  the  execu- 
tors or  administrators.  These  clauses  have  been  repeated  in  all 
subsequent  Acts  creating  stocks  of  this  nature,  and  have  given 
rise  to  considerable  discussion,  as  to  whether  the  Bank  are  bound 
to  take  notice  of  a  specific  devise  of  stock,  attested  by  two  wit- 
nesses, and  registered  according  to  the  provisions  of  the  Acts,  and 
whether  they  are  justified  in  resisting  a  claim  to  such  stock  set 
up  by  the  executor.  This  appears  to  have  been  first  discussed  in 
the  case  of  Pearson  v.  The  Bank  of  England  (k),  in  which  a  sum 
of  stock  had  been  bequeathed  to  the  plaintiff,  who  was  also  execu- 
tor of  the  will,  for  life,  and  after  his  decease  to  Mr.  White  abso- 
lutely, who  afterwards,  for  a  valuable  consideration,  by  deed,  bar- 
gained and  sold  all  his  interest  in  the  stock  to  the  plaintiff.  The 
bequest  had  been  duly  registered  according  to  the  Act,  and  on 
application  made  to  the  Bank  by  the  plaintiff  and  White  to  trans- 
fer the  stock  to  the  plaintiff,  they  refused,  and  the  bill  was  filed  by 
the  plaintiff  and  White  against  the  Bank,  to  compel  them  to  make 
the  transfer ;  it  also  prayed  that  the  Bank  might  pay  the  costs  of 
the  suit.  It  was  insisted  on  the  part  of  the  Bank,  that  unless  by 
transfer  inter  vivos,  or  by  devise  by  will  properly  attested,  stocks 
were  not  properly  assignable ;  that  it  could  not  be  expected  that 
the  Bank  would  take  upon  itself  the  hazard  of  determining  the 
consequences  of  private  transactions  between  parties  interested  in 
the  fund ;  and  that  if  those  parties  dealt  with  their  stock  in  any 

(t)  Bank  of  England  v.  Moffat,  3    5  Ves.  665. 
Bro.  C.  C.  260 ;  5  Ves.  668,  and  note ;        (k)  2  Bro.  C.  C.  529;  2  Cox,  175, 
and  see  Bank  of  England  v.  Parsons,    S.  C. 
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other  manner  than  that  prescribed  by  the  Acts  of  Parliament,  the  Bank  of  Eng- 
Bank  could  act  only  under  the  decrees  of  Courts  of  competent  ^JLL^L, 
jurisdiction.  Upon  hearing  the  case,  Lord  Thurlow  was  of  opin- 
ion, that  the  devise  of  the  stock  was,  under  the  Acts  in  question, 
in  the  nature  of  a  Parliamentary  appointment  (/),and  did  not  want 
the  assent  of  the  executor,  and  that  being  so,  the  practice  of  the 
Bank  seemed  strictly  right,  and  he  accordingly  gave  them  their 
costs.  The  same  rule  was  subsequently  followed  by  Lord  Lough- 
borough in  Maryatt  v.  The  Bank  of  England,  and  in  Aynsworth 
v.  The  Bank  of  England  (m),  and  also  by  Sir  W.  Grant,  M.  R., 
in  Austin  v.  The  Bank  of  England  (it).  Where,  however,  a  bill 
had  been  filed  by  the  Bank,  to  restrain  an  action  brought  by  the  ex- 
ecutor, in  consequence  of  their  refusal  to  permit  the  transfer  of  stock 
specifically  bequeathed,  Lord  Eldon  allowed  a  demurrer  to  the  bill, 
on  the  ground  that  that  there  was  no  foundation  for  the  interfer- 
ence of  the  Court,  for  if  the  executor  could  not  maintain  an  ac- 
tion, the  plain  tins  did  not  want  protection,  and  if  he  could  main- 
tain an  action,  then  the  true  construction  of  the  Act  authorized  or 
did  not  prevent  that  action,  and  if  so,  there  was  no  equity  (o). 
There  are  certain  means  provided  by  statute  by  which,  upon  sum- 
mary applications,  orders  may  be  obtained  restraining,  for  a  lim- 
ited period,  the  transfer  of  stock  or  the  payment  of  dividends.  For 
the  practice  on  those  points,  the  reader  is  referred  to  the  Chapter 
on  Injunctions  in  the  second  volume. 


Section  VI. 

Married  Women. 

It  is  a  rule,  both  of  Law  and  of  Equity,  that  where  a  suit  is  in-  Cannot  defend 
stituted  against  a  married  woman,  her  husband  must  also  be  a  par-  ^^Ij1^1 
ty  (1),  unless  he  is  an  exile  or  has  abjured  the  realm  (p)9  in  which  unieii  exaei 
case  the  wife  is  considered  in  all  respects  as  a  feme  sole  (q),  and  or  ^en  ene. 
may  be  made  a  defendant  without  her  husband  being  joined  (r)  mies. 

(0  Cox,  179.  (p)  Lord  Red.  23. 

(m)  8  Ves.  524,  n.  b.  (a)  Countess  of  Portland  v.  Prod- 

(n)  8  Ves.  522.  gers,  2  Vera.  104. 

(©)  Bank  of  England  v.  Lnnn,  15  (r)  1  Inst.  132  b,  133  a. 
Ves.  581. 

(1)  See  2  Story  Eq.  Jur.  §  1368;  Story  Eq.  PI.  §  71. 


190  Persons  against  whom  a  Suit  may  be  instituted : 

Of  separate    (1);  which  it  seems  she  also  may  if  her  husband  is  an  alien  ene- 
Process  . 

against.       my  (5)  (^)*     ^  appears  also,  that  in  certain  cases  a  husband  may, 

^^*s^-^^  in  equity,  make  his  wife  a  defendant  (t)  (3),  as  where  she  has  be- 
dants  for  thrir  *°re  marriage  entered  into  articles  concerning  her  own  estate,  she 
separate  pro-  is  considered  to  have  made  herself  a  separate  person  from  her  hus- 
P^y '  band,  and  in  such  a  case,  upon  a  motion  by  the  husband  to  com- 

bat not  to  die-  mit  her  for  not  answering  interrogatories,  she  was  ordered  to  an- 

cover  hus-  swer  within  a  week,  &c.  (w).  A  husband,  however,  cannot  make 
band  a  estate.  »  \    /  »  » 

his  wife  a  defendant  in  order  to  have  from  her  a  discovery  of  his 

own  estate  (x).  * 

Wife  may  be         But  although  a  wife  cannot,  except  in  certain  instances  which 
a'ains^afon  •  nave  ^een  Pomte(*  out>  De  ma(*e  a  defendant  to  a  silit  without  her 
husband  being  joined  as  a  co-defendant,  yet  there  are  cases  in 
which,  although  the  husband  and  wife  are  both  named  as  defend- 
where  her  sep-  ants,  the  suit  may  be  proceeded  with  against  the  wife  separately. 

wnwmer7  Thus>  if  the  suit  relates  to  the  wife's  separate  property,  and  the 
husband  be  beyond  the  seas  and  is  not  amenable  to  the  process  of 
if  husband        tne  Court,  the  wife  may  be  served  with  a  subpoena  and  compelled 
abroad.  to  answer  the  bill  (4).     In  Dubois  v.  Hole  (y),  a  bill  was  filed 

against  a  man  and  his  wife  for  a  demand  out  of  the  separate  estate 
of  the  wife,  and  the  husband  being  abroad  the  wife  was  served 
with  a  subpoena,  and  upon  non-appearance  was  arrested  upon  an 
attachment,  and  having  stood  out  all  the  usual  process  of  con* 
tempt,  the  bill  was  taken  pro  confesso  against  her  (z).  It  is  to  be 
observed,  that  in  order  to  entitle  the  plaintiff  to  compel  the  wife 
to  answer  separately,  the  husband  must  be  actually  out  of  the 
jurisdiction,  and  that  the  mere  circumstance  of  his  being  a  prisoner 
in  the  Queen's  Bench  prison,  will  not  be  a  sufficient  ground  for 
obtaining  an  order  for  a  separate  answer  (a)  (5). 

(*)  Deerlev  v.  Duchess  of  Maza-  (y)  2  Vera.  613. 

rine,  Salk.  116.  (z)  2  Vera.  614,  in  notis ;  vide  etiam 

(0  Brooks  v.  Brooks,  Prec.  Ch.  24.  Bell  t>.  Hyde,  Prec.  Ch.  328,  and  the 

(u)  Ibid.  other  cases  there  cited, 

(x)  Ibid.  (fl)  Anon.  2  Ves.  J.  332. 

(1)  See  ante,  110,  notes  and  cases  cited ;  2  Kent,  (5th  ed.)  154, 155 ;  Rob- 
inson v.  Reynolds,  1  Aiken,  174 ;  Bean  v.  Morgan,  1  Hill,  Ch.  8 ;  Story  Eq. 

(2)  2  Kent,  (5th  ed.)  155 ;  Story  Eq.  PI.  §  71. 

(3)  Story  Eq.  PI.  §  71  j  2  Story  Eq.  Jur.  §  1368. 

(4)  Story  Eq.  PI.  §  71. 

(5)  If  the  wife  be  absent,  the  husband  may  obtain  time  to  issue  a  commis- 
sion to  obtain  the  wife's  oath  to  the  answer;  and  if  she  refuse  to  answer,  the 
bill  may  be  taken  pro  confesso  against  her.  Leavitt  v.  Cnurer.  1  Paige,  422. 
See  Halst.  Di$.  170-174. 

The  plaintiff  may  stipulate  to  receive  the  joint  answer,  sworn  to  by 
the  husband  alone.  Leavitt  v.  Cruger,  1  Paige,  422;  New  York  Chem.  Co. 
v.  Flowers,  et  ux.  6  Paige,  654. 
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The  case  in  which  the  Court  compels  a  woman  to  appear  and  de-    Of  separate 

fend  separately  from  her  husband,  is  where  the  demand  is  against       against. 

her  in  respect  of  her  separate  estate,  and  the  husband  is  only  ^^~\/~w 

named  for  conformity,  and  cannot  be  affected  by  the  decree ;  but  ™£Te™  *^ 

where  there  is  no  separate  property  belonging  to  the  wife,  she  can-  wife  cannot  be 

not  be  proceeded  against  without  her  husband,  unless  indeed  she  has  Proceeded 

.11  1.1.1  ajrainst  with- 

appeared  and  prayed  permission  to  answer  separately,  in  which  out  husband; 

case  she  will  be  liable  to  the  usual  process  of  contempt  if  she  does  unless  she  ap- 

not  put  in  her  answer  in  conformity  with  the  order  which  she  her-  J^a^'todo  •<>. 

self  has  obtained  (b)  (1). 

It  is  to  be  observed  here,  that  a  feme  covert  administratrix  is  not 

considered  as  having  a  separate  property  in  the  assets  of  her  intes-  A'e  exeat  not 

tate  (c),  and  upon  this  ground  Lord  Eldon,  in  Pannell  ».  Tayler  (d),  J^^a/me 

held,  that  a  writ  of  ne  exeat  regno  against  a  married  woman  sus-  covert  adminis- 

taining  that  character,  could  not  be  maintained.    In  that  case  his tratrix  > 

Lordship  had  originally  granted  the  writ,  upon  the  authority  of 

Moore  v.  Meynell  (e)  and  Jernegan  v.  Glasse  (/),  but  upon  a 

motion  being  subsequently  made  on  behalf  of  the  defendant  to  se^ley  that 
i.     ,  i  .     % .     -r      i  i  .  /...         i.  .1  where  she  has 

discharge  the  writ,  his  Lordship  was  of  opinion  that  it  could  not  separate  prop- 
be  maintained,  observing,  that  if  he  had  been  apprised  of  the  cir-  erty  it  may. 
cumstances  of  the  case  of  Moore  v.  Meynell  (upon  the  authority 
of  which  Lord  Hardwicke  appears  to  have  acted  in  Jernegan  v. 
Glasse),  he  should  not  have  granted  the  writ. 

The  circumstances  in  Moore  v.  Meynell,  of  which  Lord  Eldon 
in  his  judgment  stated  himself  to  have  been  ignorant  at  the  time 
when  he  originally  granted  the  writ,  appeared  by  the  decree,  and 
were,  that  the  feme  covert  had  a  large  separate  property,  and  that 

she  had  executed  bonds,  from  which  it  seems  to  have  been  con- 

# 

tended  that  she  had  rendered  her  separate  estate  liable  to  the  pay- 
ment of  her  debts  (g)> 

It  is  to  be  observed,  that  in  Pannell  v.  Tayler,  Lord  Eldon  re- 
marked, that  there  might  be  a  very  great  difference  between  the 
case  of  a  married  woman  who  has  separate  property,  and  the  case 
of  a  married  woman  who  is  administratrix.     As  administratrix,  his 

e  Powell  v.  Prentice,  Ridg.  258.  Hudson,  Mad.  &  Geld.  218,  Sir  John 

Vide  infra.  Leach  granted  2  separate  writs  of  nt 

^   I  1  Turn.  &  R.  96.  exeaty  one  against  the  man,  and  the 

(e)  1  Dick.  30.  other  against  his  wife,  who  was  an 

(j  )  1  Dick.  107 ;  3  Atk.  409 >  Amb.  executrix,  the  plaintiff  undertaking 

G2,  and  1  Turn.  &  R.  97,  n.  b.  not  to  issue  more  than  one  of  the 

(g)  In  a  subsequent  case,  Moore  v.  writs. 


(1)  Post,  193,  ch.  9,  §  2,  Married  Women. 
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Persons  against  whom  a  Suit  may  be  instituted  : 


Separate  An- 
swer. 


Wife  compel- 
led to  answer 
separately  for 
her  own  torti- 
ous act. 


Husband  not 
compelled  to 
join  in  her  an- 
swer where 
she  is  not  un- 
der his  control; 


Wife  not 
obliged  to  join 
in  husband's 
defence. 


Lordship  said,  she  can  have  no  property  at  all,  and  has  no  power 
to  act  without  her  husband.     This  distinction,  however,  does  not 
appear  to  have  been  attended  to  in  some  previous  cases,  in  which. 
Sir  John  Leach,  V.  C,  appears  to  have  granted  attachments  against 
femes  covert  administratrix,  where  their  husbands  were    abroad. 
The  first  case  was  Bunyan  v.  Mortimer  (i),  where  a  bill  was  filed 
against  a  husband  and  wife  in  respect  of  a  demand  on  the  wife 
as  executrix  of  a  deceased  person,  and  the  husband  having  gone 
abroad  after  appearance  for  himself  and  wife,  an  attachment  was 
issued  against  him,  and  a  motion  was  made  for  leave  to  issue  an 
attachment  against  the  wife,  when  his  Honor  said,  that  the  proper 
course  was,  to  move  that  the  wife  might  answer  separately,  and 
that  notice  of  that  motion  must  be  given  to  the  wife. 

Where  a  husband  and  his  wife  are  living  separate  from  each 
other,  the  husband  will  not  be  answerable  for  the  tortious  act  of 
his  wife,  and  the  wife  may  be  compelled  to  answer  apart  from  her 
husband ;  thus  in  Plomer  v.  Plomer  (k),  where  the  plaintiff  being 
about  to  pay  a  debt  of  100/.  due  by  him  to  Lady  Plomer,  Margaret 
Smith,  her  daughter,  snatched  20&,  part  of  the  money,  and  went 
away  therewith,  and  afterwards  Lady  Plomer  brought  an  action 
against  the  plaintiff  to  recover  the  20/. ;  whereupon  the  plaintiff 
filed  a  bill  against  Lady  Plomer  and  against  Margaret  Smith  and 
her  husband,  to  recover  back  from  Margaret  Smith  the  20/.,  and 
to  restrain  Lady  Plomer's  action  in  the  mean  time.  It  was  held, 
that  as  the  defendant,  Margaret  Smith,  lived  apart  front  her  hus- 
band, and  had  so  done  for  many  years,  and  would  not  answer  the 
plaintiff's  bill,  the  Court  would  not  charge  the  husband  with  the 
20/.,  in  regard  to  their  living  apart,  but  that  the  said  Margaret 
Smith  ought  to  answer  the  same.  And  an  injunction  was  accor- 
dingly granted  against  Lady  Plomer  to  restrain  her  proceeding  with 
the  action,  until  the  plaintiff  should  recover  the  20/.  from  Margaret 
Smith,  and  in  the  mean  time  the  plaintiff  was  ordered  to  prosecute 
Margaret  Smith  with  process  of  contempt  for  her  answer.  And 
so  where  a  man's  wife  lives  separate  from  him  and  is  not  under  his 
influence  or  control,  the  Court  will  upon  motion,  accompanied  by 
an  affidavit  verifying  the  circumstances,  give  the  husband  leave  to 
put  in  a  separate  answer  (/),  and  process  of  contempt  will  then  be 
stayed  against  him  for  want  of  his  wife's  answer. 

If  a  married  woman  obstinately  refuses  to  join  in  a  defence  with 
her  husband,  the  husband  may  be  allowed  to  defend  himself,  and 


(t)  Mad.  &  Geld.  278;   and  see 
Bushell  t>.  Bushel],  1  S.  &  S.  164. 


(DC 


Ch.  C.  68. 
Chambers  v.  Bull,l  Anst.369. 
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the  plaintiff  must  proceed  separately  against  the  wife  (m)  (1) ;  and  ^P^JJJ; An" 

a  bill  will  not  lie  for  the  specific  performance  of  a  covenant  by  the  , 

husband  that  his  wife  shall  levy  a  fine,  because  upon  such  a  decree 

the  husband  could  not  compel  his  wife  to  levy  the  fine ;  and  if  she 

would  not  comply,  imprisonment  would  fall  upon  the  husband  for 

the  contempt  (it).    But  it  is  to  be  observed,  that  if  a  wife  cannot, 

in  conscience,  consent  to  such  an  answer  as  is  drawn  up  by  her 

husband,  she  is  not  obliged  to  submit  to  it,  but  upon  application  to 

the  Court,  she  may  be  considered  as  a  separate  person,  and  will  be 

allowed  to  answer  distinctly  and  independently  of  her  husband ; 

and  that  if  a  husband  insists  that  his  wife  shall  put  in  an  answer 

contrary  to  what  she  believes  to  be  the  fact,  and  by  menaces  prevail 

upon  her  to  do  it,  this  is  an  abuse  of  the  process  of  the  Court,  and 

he  may  be  punished  for  the  contempt  (©). 

The  cases  in  which  a  woman  usually  obtains  an  order  to  answer  In  what  cases 

separately  from  her  husband,  are  those  in  which  she  claims  an  ad-  rep***** in; 

r  J  come  of  wife 

verse  interest  (p),  or  where  she  lives  separate  from  her  husband,  allowed. 

or  disapproves  of  the  defence  he  intends  to  make. 

Where  a  woman,  who  was  made  a  defendant  to  a  bill  filed  for  Where  cover- 
the  purpose  of  establishing  a  will  against  her,  with  a  man  who  pre- turc  den,ed 
tended  that  he  was  her  husband,  but  which  the  woman  denied,  on 
her  making  application  to  answer  separately,  Lord  Hardwicke  or- 
dered, that  she  should  be  at  liberty  to  put  in  a  separate  answer, 
but  without  prejudice  to  any  question  as  to  the  validity  of  the  mar- 
riage (q). 

In  general  the  separate  answer  of  a  feme  covert  ought  to  have  Should  have 
an  order  to  warrant  it,  and  if  put  in  without  an  order,  it  may  be  ^J^t  it 
taken  off  the  file  (r)  (2) ;  but  if  a  husband  brings  a  bill  against 
his  wife,  he  admits  her  to  be  a  feme  sole,  and  she  must  put  in  her 
answer  as  such,  and  no  order  is  necessary  to  warrant  her  so  do- 
fa)  Pain  a. ,  1  C.  C.  296;        (o)  Ex  parte  Halsam,  2  Atk.  50. 

Marriett  v.  Lyon,  Bunb.  17;   Pavie        (p)  Anon.  2  Eq.  Ca.  Ab.66. 

v.  A'Court,  1  Dick.  13.  fq)  Wybonrn  v.  Blount,  1   Dick. 


(n)  Astread  v.  Round,  Vin.  Ab.  tit. 
(axon  and  Feme,  (H.  6)  C 
Cm.  Ab.  145,  PI.  4,  8.  C. 


Baron  and  Feme,  (H.  6)  Ca.  4 ;  1  Eq.        (r)  Prac.  Reg.  53. 
-      >,P1.4,r  ~ 


(1)  Story  Eq.  PI.  §  71 ;  Leavitt  v.  Cruder,  1  Paige,  421. 

(2)  An  answer  of  a  wife,  put  in  separately,  without  a  previous  order,  was 
suppressed,  for  irregularity.  Perine  v.  Swaine,  1  John.  Ch.  24 ;  Leavitt  v. 
Cruder,  1  Paige,  421. 

If  the  wife  apprehend,  that  her  husband  will  not  make  a  proper  defence 
for  her,  she  may,  as  of  course,  obtain  leave  to  answer  separately.  Lingan  «. 
Henderson,  1  Bland.  270.  See  Anon.  2  Sumner's  Vesey,  332,  note  (a)  -, 
Ferguson  v.  Smith,  2  John.  Ch.  139. 
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194  Persons  against  whom  a  Suit  may  be  instituted: 

Separate  An-  \ng  (5) ;  and  if  she  does  not  put  in  her  answer,  the  husband  may 


ewer. 


obtain  an  order  to  compel  her  to  do  so  (<). 


feiture; 


In  what  cases       But  although,  strictly  speaking,  the  answer  of  a  feme  covert,  if 
TCnaedwith     aeParate*  ought  to  be  warranted  by  an  order,  yet  if  her  answer  be 
put  in  without  such  an  order,  and  the  same  be  a  fair  and  honest 
answer,  and  deliberately  put  in  with  the  consent  of  the  husband, 
and  the  plaintiff  accepts  it  and  replies  to  it,  the  Court  will  not,  on 
the  motion  of  the  wife,  or  of  her  executors,  set  it  aside.     In  the 
Duke  of  Chandos  v.  Talbot  (11),  in  which  this  point  was  deter- 
mined, a  reference  had  been  made  to  the  Master,  to  state  whether 
her  answer  had  been  regularly  put  in  or  not. 
Feme  covert         A  married  woman,  obtaining  an  order  to  answer  separately  from 
obtaining  or*     oer  husband,  renders  herself  liable  to  process  of  contempt  in  case 
liable  to  pro-     sne  does  not  put  in  her  answer  pursuant  to  the  order  (o). 
cew.  Where  baron  and  feme  are  defendants  to  a  bill,  it  is  necessary 

Must  answer    that  foe  w jfe>  ^  we]j  ^  tne  husband,  should  put  in  a  full  answer  (%)  } 

_  £ut  need  she  will  not,  however,  be  compelled  to  answer  to  anything  which 

not  expose  may  expose  her  to  a  forfeiture  (y) ;  neither  is  she  compellable  to 
feitanf -to  f°r"  discover  whether  she  has  a  separate  estate,  unless  the  bill  is  so 
framed  as  to  warrant  the  Court  in  making  a  decree  against  such 
separate  estate.  Thus,  where  a  bill  was  filed  against  a  man  and 
his  wife  for  the  purpose  of  enforcing  the  specific  performance  of 
an  agreement,  alleged  to  have  been  entered  into  by  an  agent  on 
their  behalf  for  the  purchase  of  an  estate  from  the  plaintiff;  and 
in  support  of  the  plaintiff's  case,  it  was  alleged  that  the  wife  had 
separate  monies  and  property  of  her  own,  and  had  joined  with  her 
husband  in  authorizing  the  agent  to  enter  into  the  agreement,  but 
the  bill  prayed  merely  that  the  husband  and  wife  might  be  decreed 
specifically  to  perform  the  agreement,  and  did  not  seek  any  specific 
relief  against  her  separate  estate :  the  wife,  having  obtained  an  or- 
der to  that  effect,  put  in  a  separate  demurrer  as  to  so  much  of  the 
bill  as  required  from  her  a  discovery  whether  she  had  not  separate 
money  and  property  of  her  own,  &c,  and  answered  the  rest.  Up- 
on argument,  the  Master  of  the  Rolls  allowed  the  demurrer,  on  the 
ground  that  as  the  decree  in  cases  where  a  feme  covert  was  held 
liable  had  been  uniformly  against  the  separate  estate,  and  not 
against  the  feme  covert  herself;  and  that  as  the  bill  did  not  seek 

(#)  Ex  parte  Strangewaya,  3  Atk.  (v)  Powell  v.  Prentice,  Bidgw.  P. 
■U)  Ainalie  v.  Medlicott,  13  Vea.  (x)  Wrottealey  v.  Bendiah,  3  P. 
(*)  2  P.  Wma.  371.  (y)  Ibid. 
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any  decree  against  any  trustees,  or  particular  fund,  but  only  against  Effect  of  An- 
the  wife,  it  could  not  be  supported,  and  the  interrogatory,  if  an-  y^-^^-^, 
swered,  would  consequently  be  of  no  use  (2). 

A  wife  cannot  be  compelled  to  make  a  discovery  which  may  ex- or  her 

pose  her  husband  to  a  charge  of  felony ;  and  if  called  upon  to  do  chLge  of 
so,  she  may  demur  (a)  ( 1 ).    The  answer  of  a  wife  cannot  be  made  felony. 
use  of  as  evidence  to  charge  her  husband,  and  therefore,  where  a  Her  w»wer 
bill  was  exhibited,  before  the  Statute  of  Frauds,  against  a  husband  against  him. 
and  his  wife  to  discover  a  trust,  in  a  matter  in  which  she  was  con- 
cerned as  executrix,  and  they  disagreed  in  their  defence,  and  put 
in  separate  answers,  the  husband  denying  and  the  wife  admitting 
the  trust ;  at  the  hearing,  the  plaintiff  having  proved  the  trust  by 
one  witness  only,  insisted  on  the  wife's  confession  in  her  answer ; 
the  bill  was  dismissed,  because  it  was  held  that  the  answer  of  the 
wife  could  not  bind  the  husband  (6). 

For  the  same  reason,  a  married  woman  cannot  be  made  a  party  Feme  covert 
to  a  suit  for  the  mere  purpose  of  obtaining  a  discovery  from  her  to  ^imffor the 
be  made  use  of  against  her  husband,  therefore  in  Le  Texier  0.  The  mere  purpose 
Margrave  of  Anspach  (c),  where  a  bill  was  filed  against  the  Mar-  J^^^s **■* 
grave  to  recover  a  balance  due  to  the  plaintiff  upon  certain  con-  vouchers, 
tracts,  to  which  bill  the  Margravine  was  made  a  party,  as  the  agent 
of  her  husband,  for  the  purpose  of  eliciting  from  her  a  discovery 
of  certain  vouchers,  which  were  alleged  to  be  in  her  possession ;  a  Semhie,  she 
demurrer  by  the  Margravine  was  allowed  by  Lord  Loughborough,  may  *  ^led 
and  afterwards,  upon  rehearing  by  Lord  Eldon,  who  said,  "  that  them  up. 
attending  to  the  circumstance  that  no  relief  was  prayed  against  the 
wife,  without  saying  what  would  be  the  effect,  if  there  had  been  a 
prayer  that  the  vouchers  should  be  delivered  up  by  her ;  but,  ob- 
serving that  she  was  made  a  party  merely  for  discovery,  which  is 
of  no  use  unless  she  can  be  made  a  witness  and  the  discovery  can 
be  used  as  het  testimony  against  her  husband,  and  a  great  princi- 

(z)  Francis  v.  Wigiell,  1  Mad.  258.        (6)  Anon.  2  Cha.  Ca.  39. 
a)  Cartwright  v.  Green,  8  Ves.        (e)  5  Ves.  322;  and  15  Yes.  150. 
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(1)  See  Le  Texier  v.  Anspach,  5  Vesey,  322;  Story  Eq.  PI.  §  519. 

According  to  the  rule  laid  down  in  Rex  v.  Cli viger,  2  Term  R.  263,  a  hus- 
band or  wife  ought  not  to  be  permitted  to  give  any  evidence,  that  may  tend 
to  criminate  each  other.  This  case,  however,  has  been  much  questioned ; 
and  the  above  rule  may  be  considered  as  too  broadly  stated.  Rex  0.  Bath- 
wick,  2  Barn.  A  Adol.  639;  Rex  v.  All  Saints,  6  Maule  &  Sel.  194  ;  1  Phil. 
Et.  (Cowen  and  Hill's  ed.  1839,)  78,  79,  80.  In  Rex  v.  Bathwick,  ubi  su- 
pra,  it  is  strongly  insisted,  that  the  wife  may  be  admitted  to  prove  facta,  which 
might  go  to  show  the  criminality  of  the  husband,  provided  her  testimony 
now  would  not  be  evidence  to  affect  him  in  a  prosecution  against  him. 
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Persons  against  whom  a  Suit  may  be  instituted: 


Effect  of  An- 
swer. 


Her  answer 
read  against 
husband. 

where 

marriage  con- 
cealed. 


Separate  an- 
swer of  feme 
covert  may  be 
read  against 
herself. 


pie  of  public  policy  forbidding  that  she  should  be  a  witness  for 
that  purpose,  as  the  bill  prays  no  relief  against  her,  my  opinion  is, 
that  she  is  not  a  proper  party  to  the  bill,  as  a  bill  for  discovery  by 
her  as  a  witness,  a  character  which  she  cannot  sustain  against  her 
husband."  Upon  the  same  principle,  where  a  bill  was  filed  against 
a  man  and  his  wife  for  a  discovery  in  aid  of  an  action  at  Law 
brought  against  him  to  recover  a  debt  due  from  the  wife  dum  sola, 
a  separate  demurrer  put  in  by  the  wife  was  allowed  (d)(1). 

In  Rutter  v.  Baldwin  (e),  the  Court  agreed  clearly,  that  a  wife 
can  never  be  admitted  to  answer,  or  otherwise  as  evidence,  to 
charge  her  husband ;  and  that  where  a  man  marries  a  widow  exe- 
cutrix, &c,  her  evidence  shall  not  be  allowed  to  charge  her  second 
husband  (/),  but  in  that  case  the  wife  having  held  out  us  feme  sole, 
and  treated  with  the  plaintiff  and  other  parties  to  the  cause,  who 
were  ignorant  of  her  marriage,  in  that  character,  and  it  having 
been  proved  in  the  cause  that  on  some  occasions  the  husband  had 
given  in  to  the  concealment  of  the  marriage ;  the  Court  allowed 
the  answer  of  the  wife  to  be  read  as  evidence  against  the  husband, 
and  decreed  accordingly. 

But  though  the  separate  answer  of  a  married  woman  cannot  be 
read  as  evidence  against  her  husband,  yet  it  may  be  read  against 
herself  notwithstanding  her  coverture.  Thus  a  feme  covert,  being 
the  heir  at  law  of  a  testator,  and  living  separate,  and  answering 
separately  from  her  husband,  in  pursuance  of  an  order  for  that 
purpose,  her  admission  of  the  will  was  held  sufficient  ground  to 
establish  it  (g).  This  appears  to  have  been  the  case  in  Le  Neve 
v.  Neve  (h).  In  that  case,  the  object  of  the  suit  was  to  set  aside  a 
settlement,  which  had  been  made  by  the  husband  upon  his  second 
marriage,  of  property  comprised  in  a  settlement  made  upon  his 
first  marriage,  under  which  the  plaintiffs  claimed ;  and  the  answer 
of  the  second  wife  appears  to  have  been  read  for  the  purpose  of 


(d)  Barron  v.  Grillard,  3  Yes.  & 
B.165. 

(e)  1  Eq.  Ca.  Ab.  227. 

(/)  Vide  Cole  v.  Gray,  2  Vera.  79. 


(g)  Codrington  «. 
burne,  2  Dick.  475. 
(*).  3  Atk.  648. 


Earl   of  Shel- 


(1)  2  Story  Eq.  Jur.  §  1496;  Story  Eq.  PI.  §  519. 

A  mere  witness  ought  not  to  be  made  a  party  to  a  bill,  although  the  plain- 
tiff may  deem  his  answer  more  satisfactory  than  his  examination.  Story  Eq. 
Fl.  §  234,  §  519,  and  note ;  Newman  v.  Godfrey,  2  Bro.  C.  C.  (Perkins's 
ed.)  332;  2  Story  Eq.  Jur.  §  1499 ;  Footman  v.  Pray,  R.  M.  Chart.  294. 

This  applies  to  a  married  woman  a  fortiori,  for  she  is  not  compellable  to 
ive  evidence  against  her  husband  in  any  such  case.     Story  Eq.  PI.  &  519  ; 

arron  v.  Guillard,  3  Yes.  &  Bea.  165;  2  Story  Eq.  Jur.  §  1496. 
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showing  that  the  attorney  who  prepared  both  settlements  was  the  Effect  of  An- 

attorney  employed  by  her,  so  as  to  fix  her  with  notice,  through 

him,  of  the  existence  of  the  first  settlement.     The  answer,  it  is  to 

be  observed,  could  not  affect  the  husband,  because  he  had  a  life 

interest  under  both  settlements ;  and  the  principal  question  in  the 

cause  was,  whether  the  second  wife,  at  the  time  her  settlement  was 

executed,  had  notice  of  the  first. 

Where  a  baron  and  feme  are  made  defendants  to  a  suit,  relating  J<j\nt  «»wer 
i  .    u  i  A     l     *  j  *i_  .  •        ..  ®  of  husband  and 

to  personal  property  belonging  to  the  /erne,  and  they  put  in  a  joint  W1£e  j^y  be 

answer,  such  answer  may  be  read  against  them,  for  the  purpose  of  read  against 

fixing  them  with  the  admissions  contained  in  it;  but  where  the  terarelatingto 

subject-matter  relates  to  the  inheritance  of  the  wife,  it  cannot  (t) ;  personal  ea- 

and  the  facts  relied  upon  must  be  proved  against  them  by  other  ^^jj^tsre- 

evidence  :  thus,  in  Merest  v.  Hodgson  (k)>  the  Lord  Chief  Baron  lates  to  the 

refused  to  permit  the  joint  answer  of  the  husband  and  wife  to  be  J^e  B  inheri" 

read,  but  ordered  the  cause  to  stand  over,  to  give  the  plaintiffs  an 

opportunity  of  proving  the  facts  admitted. 

From  the  report  of  the  case  in  Eyton  v.  Eyton  (/),  it  appears,  on  Answer  of  hus- 
first  view,  as  if  the  separate  answer  of  a  husband  had  been  *d- j^0"^1* 
mitted  by  the  Master  of  the  Rolls  to  be  read  as  evidence  against  wife. 
the  wife  in  a  matter  relating  to  her  inheritance,  but  upon  closer 
attention,  it  will  be  found,  that  in  all  probability  the  reason  of  the 
decree  in  that  case  was,  that  his  Honor  conceived  that  the  counter- 
part of  the  settlement,  which  appears  to  have  been  produced,  was 
considered  to  be  sufficient  evidence  of  the  settlement ;  at  least, 
this  appears  to  have  been  the  ground  upon  which  the  case  was  de- 
cided on  the  appeal  before  the  Lord  Keeper  Wright. 

In  Ward  v.  Meath  (m)  a  bill  was  exhibited  against  the  husband 
and  wife,  concerning  the  wife's  inheritance ;  the  husband  stood 
out  all  the  processes  of  contempt,  and  upon  its  being  moved  that  the 
bill  might  be  taken  pro  confesso,  it  was  opposed,  because  the  wife 
having  in  the  interim  obtained  an  order  to  that  effect,  put  in  an  Her  inheri- 
answer,  in  which  she  set  forth  a  title  in  herself;  and  the  Court  de- tance- 
creed  that  the  bill  should  be  taken  pro  confesso  against  the  hus- 
band only,  and  that  he  should  account  for  all  the  profits  of  the 
land  which  he  had  received  since  the  coverture,  and  the  profits 
which  should  be  received  during  coverture. 

(i)  Evans   ».  Cogan,  2  P.  Wms.  (/)  Prec.  in  Ch.  116. 

449.  (m)  2  Cha.  Ca.  173 ;  1  Eq.  Ca.  Ab. 

(k)  9  Price,  563.    Vide  etiam,  El-  65. 
ston  ».  Wood.  2M.&K.  678. 
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Decree  against     It  appears,  from  the  report  of  the  above  case,  to  have  been  ad- 
Vs,^^v^^^  mitted,  that  where  the  husband  does  not  answer,  the  answer  of  & 
wife  in  a  case  relating  to  her  inheritance,  is  no  answer ;  and  that 
if  the  husband  will  not  appear,  no  decree  can  be  had  against  *feme 
covert  for  her  inheritance.     Some  doubt,  however,  appears  to  be 
thrown  upon  the  authority  of  Ward  v.  Meath,  by  the  report  of 
Gibson  r.  Scevington  (n),  in  which  the  Lord  Keeper  seems  to  have 
refused  to  allow  a  bill  to  be  taken  pro  confesso  against  a  husband, 
where  his  wife  had  appeared  and  answered ;  but  from  a  perusal  of 
the  report,  it  appears  that  the  Lord  Keeper's  decision  did  not  ap- 
ply to  the  question  of  taking  the  bill  pro  confesso  against  the  hus- 
band, but  only  to  the  question  whether  a  decree  could  be  made 
against  the  husband  upon  the  answer  of  his  wife,  put  in  without 
his  privity,  which  his  Lordship  expressed  his  intention  to  decide  in 
the  negative  ;•  saying  that  they  must  proceed  against  the  husband, 
and  levy  on  the  sequestration  to  bring  him  in. 
No  personal  It  may  be  observed  in  this  place,  that  there  is  no  case  in  which 

decree  can  be  tnj8  Court  has  made  a  personal  decree  against  a  feme  covert 
marriedwo-  alone  (1).  She  may  pledge  her  separate  property,  and  make  it 
man.  answerable  for  her  engagements  (2) ;  but  where  her  trustees  are 

not  made  parties  to  a  bill,  and  no  particular  fund  is  sought  to  be 
charged,  but  only  a  personal  decree  is  prayed  for  against  her,  the 
bill  cannot  be  sustained  (o)  (3).  Upon  this  ground,  in  the  case 
before  referred  to,  where  a  bill  was  filed  against  a  husband  and 
wife  for  the  specific  performance  of  an  agreement  for  the  purchase 
of  an  estate,  charging  that  the  wife  had  separate  property  suffic- 
ient to  answer  the  purchase  money,  but  without  praying  any  spe- 
cific relief  against  such  separate  estate,  a  demurrer  put  in  by  the 

(»)  1  Vera.  347.  16 ;  Francis  v.  Wigxell,  1  Mad.  25&- 

(o)  Holme  v.  Tenant,  1  Bro.  C.  C.    263. 


(1)  2  Kent,  (5th  ed.)  164. 

(2)  See  Sperling  v.  Rochfort,  8  Sumner's  Vesey,  175,  182,  Perkins's 
note  (a),  and  cases  cited ;  Fetteplace  v.  Gorges,  3  Bro.  C.  C.  (Perkins's  ed.) 
8, 10,  and  note,  and  cases  cited ;  2  Kent,  (5th  «d.)  164, 165,  and  notes. 

A  wife  may  bestow  her  separate  property,  by  appointment  or  otherwise, 
upon  her  husband  as  well  u  upon  a  stranger.  2  Story  Eq.  Jur.  §  1396,  § 
1396;  Methodist  Epis.  Church  v.  Jaques,  3  John.  Ch.  86-114;  Bradish  «. 
Gibbs,  3  John.  Ch.  523. 

Her  separate  estate  upon  her  application  and  consent,  given  in  Court,  may 
be  charged  with  and  made  liable  for  his  debts.  Demarest  v.  Wyncoop,  3  John. 
Ch.  144 ;  Field  v.  Sowle,4  Rubs.  112.  She  may  even  become  the  debtor  of 
her  husband  for  money  borrowed  of  him  to  improve  her  separate  estate .  Gard- 
ner v.  Gardner,  22  Wendell,  526;  S.  C.  7  Paige,  112;  2  Kent,  (5th  ed.)  164, 
and  note. 

(3)  See  1  Madd.  Ch.  Pr.  (4th  Am.  ed.)  475;  2  Kent,  (5th  ed.)  164,  and 
note. 
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wife  to  so  much  of  the  bill  as  sought  a  discovery  from  her  whether  Decree  against 
she  had  a  separate  estate  or  not,  was  allowed  (p).  v-^^v-*_' 

It  appears,  however,  that  where  a  married  woman  having  a  gen- 
eral power  of  appointment,  by  deed  or  will,  over  real  or  personal 
estate,  makes  by  her  will  her  separate  property  liable  to  the  pay- 
ment of  her  debts,  a  Court  of  Equity  will  lay  hold  of  the  estate 
so  devised,  and  apply  it  in  the  payment  of  written  engagements 
entered  into  by  her,  and  in  the  discharge  of  her  general  debts. — 
In  the  case  of  Owens  v.  Dickenson  (q),  where  a  married  woman 
had  made  her  will  in  persuance  of  a  power,  and  thereby  charged 
her  real  estate  with  the  payment  of  debts,  Lord  Cottenham,  enter- 
ed into  the  principles  upon  which  Equity  enforces  the  contracts  of  When  con- 
married  women  against  their  separate  estate,  and  rejected  the  the-  against  eepa- 
ory,  that  such  contracts  are  in  the  nature  of  executions  of  a  pow-  rate  estate, 
er  of  appointment ;  he  observed,  "  that  the  view  taken  by  Lord 
Thurlow,  in  Hulme  v.  Tenant,  is  more  correct.  According  to 
which,  the  separate  property  of  a  married  woman,  being  a  creature 
of  equity,  it  follows,  that  if  she  has  a  power  to  deal  with  it,  she 
has  the  other  power  incident  to  property  in  general,  namely,  the 
power  of  contracting  debts  to  be  paid  out  of  it ;  and  inasmuch  as 
her  creditors  have  not  the  means  at  Law  of  compelling  payment 
of  those  debts,  a  Court  of  Equity  takes  upon  itself  to  give  effect 
to  them,  not  as  personal  liabilities,  but  by  laying  hold  of  the 
separate  property,  as  the  only  means  by  which  they  can  be  satis- 
fied." Acting  upon  this  principle,  Lord  Cottenham  referred  it  to 
the  Master,  to  inquire  what  debts  there  were  to  be  paid  under  the 
provisions  of  the  will  (1). 

(p)  Ibid.  (q)  Cr.  &  Ph.  48. 

(1)  It  seems  to  be  now  settled,  that  a  feme  covert  is  not  personally  liable 
for  any  debt.  See  the  latter  part  of  the  note  (1),  Chassaing  v.  Partridge,  5 
Sumner's  Vesey,  17;  Socket  v.  Wray,  4  Bro.  C.  C.  (Perkins's  ed.)485,  and 
notes*,  2  Story  Eq.  Jnr.  §  1391;  Owens  v.  Dickinson,  1  Craig.  &  Phil.  48; 
Aylett  v.  Ashton,  1  Mylne  &  Craig.  105,  111 ;  Gardner  v.  Gardner,  22 
Wendell,  526;  Hulme  v.  Tenant,  1  Bro.  C.  C.  (Perkins's  ed.)  16-  21,  and 
notes. 

Her  separate  property  is  not  liable  in  Equity  for  the  payment  of  her  gen- 
eral debts,  or  for  her  general  personal  engagements.  If,  therefore,  a  mar- 
ried woman,  should  during  her  coverture,  contract  debts,  generally  without 
doing  any  act  indicating  an  intent  to  charge  her  separate  estate  with  the  pay- 
ment of  them,  Courts  of  Equity  will  not  entertain  any  jurisdiction  to  enforce 
payment  thereof  out  of  her  separate  estate  during  her  life.  1  Madd.  Ch.  Pr. 
(4th  Am.  ed.)  474,  475 ;  2  Roper,  Husband  and  Wife,  ch.  21,  §  2,  p.  235, 238 ; 
Greatly  v.  Noble,  3  Madd.  94 ;  Aguilar  v.  Aguilar,  5  Madd.  418 ;  2  Story 
Eq.  Jur.  §  1398. 

The  question,  whether  the  wife's  engagements  shall  bind  her  separate  prop- 
erty, seems,  it  is  remarked  by  Mr.  Justice  Story,  to  turn  by  the  modern  doc- 
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Abatement. 

Feme  covert 
bound  by  a  de- 
cree of  fore- 
closure ; 


also  by  a 

sale  under  a 
decree. 


Not  by  death 
of  husband. 


But  where  a 
new  interest 
accrues  to 
wife. 


If  the  equity  of  redemption  of  a  mortgaged  estate  comes  to  a 
married  woman,  and  a  bill  brought  against  her  and  her  husband  to 
foreclose  it,  upon  which  a  decree  for  foreclosure  is  pronounced, 
the  wife  is  absolutely  foreclosed,  and  will  not  be  allowed  time  to 
show  cause  against  the  foreclosure  after  her  husband's  death  (r) ; 
and  where  a  widow  filed  a  bill  to  set  aside  a  decree  of  foreclos- 
ure pronounced  against  her  and  her  husband  during  coverture, 
and  to  be  let  in  to  redeem,  and  the  mortgagee  pleaded  the  proceed- 
ings and  decree  in  the  former  cause,  the  plea  was  allowed  (s). 

Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a 
feme  covert  is  as  much  bound  by  the  decree  as  a.  feme  sole,  although 
it  may  be  to  her  prejudice ;  as  it  would  most  ruinously  depreciate 
the  value  of  property  sold  under  a  decree  in  Equity,  if  where  there 
is  neither  fraud  nor  collusion  in  the  purchaser,  his  title  could  be 
defeated.  It  is  to  be  observed,  however,  that  a  decree  obtained 
by  fraud  is  invalid  (t). 

Where  a  suit  has  been  instituted  against  a  man  and  his  wife, 
and  the  husband  dies  pending  the  proceedings,  the  Buit  will  not 
be  abated.  Thus,  where  a  bill  was  filed  against  baron  and  feme 
executrix  for  a  legacy,  and  after  the  defendants  had  answered  and 
witnesses  had  been  examined,  and  publication  passed,  the  husband 
died ;  it  was  insisted  that  the  wife  was  not  bound  by  the  answer, 
nor  by  the  depositions  taken  during  coverture,  but  the  Court  held 
that  there  was  no  abatement,  and  that  the  wife  was  bound  by  the 
answer  and  depositions  ;  though  it  was  held  that  in  the  case  of  the 
wife's  inheritance  it  might  be  otherwise  (a). 

But  although  where  a  bill  has  been  exhibited  against  a  man  and 


35$ 


r)  Mallack  v.  Galton,  3  P.  Wins. 


(*)  Ibid. 

(0  Burke  v.  Crosbie,  1  Ball  &  B. 


489;  Kennedy  v.  Daly,  1  Scho.  & 
Lef.  355. 

(«)  Shelberry  v.  Briggs,  2  Vera. 
248;  1  Eq.  Ca.  Ab.  1,  pi  4,  S.  C. 


trine  upon  her  intention  to  create  a  charge  on  her  separate  estate,  either  as 
an  appointment  or  as  a  disposition  of  it  by  a  contract  in  the  nature  of  an  ap- 
pointment.   2  Story  Eq.  Jur.  §  1401. 

For  circumstances,  which  are  held  to  show  an  intent  to  charge  her  separate 
estate,  see  2  Story  Eq.  Jur.  §  1400,  1401 ;  Greatly  v.  Noble,  ubi  supra; 
Stuart  v.  Kirkwall,  3  Madd.  387 ;  2  Roper,  Husband  and  Wife,  ch.  21,  {  3, 
p.  243,  244  ;  Murray  v.  Barbe,  4  Sim.  82;  S.  C.3  My.  &  Keen,  209. 

The  fact,  that  the  debt  has  been  contracted  during  the  coverture,  either 
as  principal  or  as  surety,  for  herself,  or  for  her  husband,  or  jointly 
with  him,  seems  ordinarily  to  be  held  prima  facie  evidence  to  charge  her 
separate  estate,  without  any  proof  of  a  positive  agreement  or  intention  so  to 
do.  2  Story  Eq.  Jur.  §  1400.  See  Crosby  v.  Church,  3  Beavan, 489 ;  Gard- 
ner v.  Gardner,  22  Wendell,  526. 


Married  Women.  201 

his  wife,  and  the  husband  dies  pending  the  suit,  there  is  no  abate-  Abatement, 
ment,  and  the  wife  will  be  bound  by  the  former  answer  and  pro- 
ceedings in  the  cause ;  yet  where,  by  the  death  of  the  husband,  a 
new  interest  arises  to  the  wife,  it  seems  that  she  will  not  be  bound 
by  the  former  answer,  and  that  a  supplemental  bill  ought  to  be  filed,  Suppfanwital 
for  the  purpose  of  giving  her  an  opportunity  of  putting  in  another  fiied. 
defence,  in  respect  of  her  newly  acquired  interest.  Thus,  where 
a  bill  was  filed  by  the  assignees  of  a  married  man  to  compel  the 
specific  performance  of  a  contract  for  the  sale  of  a  part  of  his 
estate,  to  which  the  wife  was  made  a  co-defendant  in  respect  of 
certain  terms  of  years  which  were  vested  in  her  as  administratrix 
of  a  person  to  whom  the  terms  had  been  assigned  to  protect  the 
inheritance,  and  she  had  joined  with  her  husband  in  putting  in  an 
answer,  by  which  she  claimed  to  be  dowable  out  of  the  property ; 
upon  the  death  of  her  husband  an  objection  was  taken  to  the  suit 
being  proceeded  with  till  a  supplemental  bill  had  been  filed  against 
her,  in  order  to  give  her  an  opportunity  of  making  another  de- 
fence in  respect  of  the  right  of  dower  which  had  become  vested 
in  her,  and  Sir  Thomas  Plumer,  M.  R.,  said,  that  her  former  an- 
swer could  not  be  pressed  against  her,  because,  in  the  former  case, 
she  was  made  a  party  as  administratrix ;  but  the  right  to  dower 
which  she  then  had  was  not  claimed  by  her  as  representative,  but 
in  her  own  character ,  and  it  was  an  interest  that  had  devolved 
upon  her  since  her  answer  was  put  in  (z).  His  Honor,  there- 
fore, held  the  suit  to  be  defective.  Whereupon  a  supplemental 
bill  was  filed  against  the  widow,  in  order  to  enable  her  to  claim, 
in  her  separate  character,  what  she  had  before  claimed  in  her 
character  of  wife.  Upon  hearing  the  cause,  however,  Lord  Eldon, 
although  he  recognized  the  principle  laid  down  by  Sir  Thomas 
Plumer,  said,  that  he  should  have  been  inclined,  in  that  case,  to 
have  come  to  a  different  decision,  as  he  thought  that  it  would  have 
been  difficult  for  the  widow,  in  her  answer  to  the  supplemental 
bill,  to  state  her  case  differently  from  the  way  in  which  it  had  been 
stated  in  her  former  answer  (y). 

It  follows  from  what  has  been  before  stated,  that  where  a  man  By  death  of 
and  his  wife  are  defendants  to  a  suit,  if  the  wife  dies  there  will  be  Wlfe" 
an  abatement  of  the  suit.    Thus,  where  a  man  having  married  an 
administratrix,  the  plaintiff  obtained  a  decree  against  him  and  his 
wife,  after  which  the  wife  died ;  it  was  held  the  suit  was  abated, 

(z)  Mole  v.  Smith,  1  Jac.  &,  W.    254.] 
665;  [1  Smith  Ch.  Pr.  (2d  Am.  ed.)        (y)  Mole  v.  Smith,  Jac.  495. 
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Majorat  ud  that  the  administrator  ought  to  be  made  a  party  before  an) 
n^v^w  further  proceedings  could  be  had  in  the  cause  (z).  For  the  means 
by  which  the  plaintiff  compels  the  appearance  and  answer  of  the 
husband  and  wife,  in  those  cases  in  which  they  answer  jointly  ; 
and  for  the  process  in  those  cases,  in  which,  according  to  the 
principles  above  laid  down,  a  separate  answer,  by  either  the  one 
or  the  other,  ought  to  be  filed,  the  reader  is  referred  to  the  Chap- 
ters on  Process 


Section  VII. 

Idiots  and  Lunatics. 

Defend  by  An  idiot  or  &  lunatic  may,  as  we  have  seen,  be  made  a  defend- 

committee* ;     ant  to  a  suit,  but  then  he  must  defend  by  the  committee  of  his 
who  must  be     ^ife  (a) .  wno>  ^  wejj  M  tne  j^iot  or  lunatic  whose  estate  is  un- 
der his  care,  is  a  necessary  party  to  the  suit  respecting  that  estate 

and  apply  to  be      If  a  suit  be  instituted  against  an  idiot  or  a  lunatic,  the  commit- 
Hj^  *uar'       tee  of  his  estate  generally  applies  by  motion  or  petition  to  be  ap- 
pointed guardian,  to  answer  and  defend  the  suit,  which  is  ordered 
of  course ;  the  guardianship  being  rarely,  if  ever,  assigned  by 
„  commission,  as  in  other  cases  (c)  (2). 

Method  of  put-     h*  a  town  cause,  the  guardian  is  sworn  to  his  answer  at  the 
ting  in  answer,  public  office,  in  like  manner  as  a  guardian  to  an  infant    In  a 
country  cause  the  answer  is  taken  by  commission ;  which  is  in 
the  same  form,  and  executed  in  the  same  manner,  mutatis  mutan- 
dis, as  in  the  case  of  an  infant  answering  by  guardian  (d)  (3). 


(z)  Jackson  v.  Rawlins,  2  Vein.        (b)  Lord  Red.  4. 
195,  Ed.  Raithby,  n.  1.  (c)  Hind.  252. 

(a)  Lord  Red.  82.  (d)  Ibid. 


ff 


1)  Story  Eq.  PI.  §  70;  Harrison  v.  Rowan,  4  Wash.  C.  C.  202. 

In  Brasher  v.  Van  Cortlandt,  2  John.  Ch.  242,  245,  it  was  held  not  neces- 
sary, in  New  York,  to  make  the  lunatic  himself  a  party  defendant  to  a  bill  for 
payment  of  his  debts,  but  his  committee  only,  where  he  had  a  committee. 
So  in  Teal  t>.  Wood  worth,  3  Paige,  470. 

But  in  a  suit  where  there  are  conflicting  interests  between  a  lunatic  and 
his  committee,  which  must  be  settled  in  the  cause,  both  should  be  made  par- 
ties.   Teal  v.  Woodworth,  3  Paige.  470. 

(2)  New  v.  New,  6  Paige,  237. 

(3)  The  answer  of  an  idiot  or  lunatic  is  similar  to  that  of  an  infant,  and 
should  be  sworn  to  by  his  committee,  in  the  same  manner  as  the  answer  of 
an  infant  is  verified  by  his  guardian  ad  litem.    1  Barbour  Ch.  Pr.  154. 
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If  it  happens  that  an  idiot  or  lunatic  has  no  committee,  or  a  Idiots  *?&  La- 
committee  has  an  interest  opposite  to  that  of  the  person  whose  pro*  » ^^  _^_. 
perty  is  entrusted  to  his  care,  an  order  may  be  obtained  for  ap-  Where  corn- 
pointing  another  person  as  guardian  for  the  purpose  of  defending  JJJjJJ^ *£*** 
a  suit  against  him  («)  (1).  fence. 

In  Howlett  v.  Wilbraham  (/)  it  is  stated,  that  an  order  to  this 
effect  was  obtained  on  motion  by  the  plaintiff;  but  upon  refer- 
ence to  the  registrar's  book,  it  appears  that  the  application  was 
made  on  the  part  of  the  defendant,  who  was  not  a  lunatic,  but  was 
alleged  to  be  a  person  of  weak  intellects  (g).  In  some  causes, 
however,  it  may  be  proper  that  the  application  was  made  by  the 
plaintiff. 


Section  VIII. 
Infants. 

Infants  as  well  as  adults  may,  as  we  have  seen,  be  made  de*  May  be  de- 
fendants to  suits  in  Equity ;  and,  in  such  cases,  it  is  not  necessary  fendant8- 
that  any  other  person  should  be  joined  with  them  in  the  bill, 
nor  is  it  usual  for  the  plaintiff  to  describe  them  as  infants  in  his 
bill,  unless  any  question  in  the  suit  turns  upon  the  fact  of  their  in-  Not  usally  de- 
fancv.  scribed  as  such 

•*'  in  bill. 

Although  it  is  not  necessary  that  in  bringing  a  bill  against  in-  Defend  by 

fants  the  plaintiff,  as  in  the  case  of  married  women,  should  join  gu^*11- 
any  other  person  with  them ;  yet  they  are  not  permitted,  on  account 
of  their  supposed  want  of  capacity,  to  defend  themselves ;  and 
therefore,  where  a  defendant  to  a  suit  is  an  infant,  the  Court  will 
appoint  a  proper  person  to  put  in  his  defence  for.  him,  and  gen- 
erally to  act  on  his  behalf  in  the  conduct  and  management  of  the 
case. 


a 


e)  Lord.  Red.  83.  (g)  Reg.  Lib.  1820,  A.  fo.  4  sub 

' ')  5  Mad.  423.  nomine  Howell  v.  Wilbraham. 


m  Hewitt's  case,  3  Bland.  184 ;  Post  v.  Mackall,  3  Bland.  486.  Where 
the  defendant  is  represented  to  be  in  a  state  of  incapacity,  the  Court  will  not 
permit  his  answer  to  be  received  without  oath  and  signature ;  though  he  is 
a  mere  trustee  and  without  interest ;  but  will  appoint  a  guardian  by  whom 
he  may  answer.  Wilson  v.  Grace,  14  Vesey,  172 ;  Rothwell  v.  BensbeU,  1 
Bland.  373;  Copous  v.  Kaufiman,  3  £dw.  311.    As  to  waiving  the  signature 

and  oath  of  the  answer,  see v.  Lake,  6  Vesey,  (Sumner's  ed.)  171, 

note  (a). 
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Duty  of  Guar-  The  person  so  appointed  is  called  "  the  guardian  of  the  in- 
fant ; "  and  in  the  books  is  generally  styled  "  the  guardian  ad 
litem"  to  distinguish  him  from  the  ordinary  guardian  (1). 

The  duty  of  such  guardian  is  to  put  in  the  proper  defence  for 
the  infant ;  and  it  seems  that  he  is  responsible  for  the  propriety 
and  conduct  of  such  defence  (2) ;  and  if  the  answer  put  in  by 

(1)  In  a  suit  against  an  infant,  process  should  be  served  upon  him,  and  a 
guardian  ad  litem  appointed  by  the  Court.  Carrington  v.  Brents,  1  McLean, 
174 ;  Walren  v.  Hallett,  1  Ala.  379;  Graham  v.  Sublett,  6  J.  J.  Marsh.  45. 

In  New  York  the  appearance  of  an  infant  is  entered  by  his  guardian  ad 
litem ;  who  is  appointed  by  the  Court  on  petition  for  that  purpose.  1  Barbour 
Ch.  Pr.  83.  See  Knickerbocker  v.  De  Freest,  2  Paige,  304 ;  Grant  v.  Van 
Schoonhoven,  9  Paige,  255;  Story  Eq.  PI.  §  70;  Banta  v.  Calhoon,  2  A. 
K.  Marsh.  167;  Cato  v.  Easly,  2  Stewart,  214. 

In  Alabama,  it  is  essential  to  the  action  of  a  guardian  ad  litem,  that  there 
should  be  a  decree  of  the  Court  appointing  him  such  guardian.  Danington 
v.  Borland,  3  Porter,  10. 

Infants  above  the  age  of  fourteen  years  should  be  consulted  in  the  appoint- 
ment of  a  guardian  ad  litem,  if  that  course  would  not  be  attended  with  too 
much  trouble  or  expense.    Walren  v.  Hallett,  1  Ala.  379. 

Courts  may  appoint  guardians  ad  litem  to  non-resident  infanta.  Walren 
v.  Hallett,  1  Ala.  379;  Graham  v.  Sublett,  6  J.  J.  Marsh.  45;  Smith  v. 
Palmer,  3  Be  a  van,  10. 

Courts  may  provide  reasonable  compensation  for  guardians  ad  litem. 
Walren  v.  Hallett,  1  Ala.  379;  Graham  v.  Subjett,  6  J.  J.  Marah.  45.  See 
Gott  v.  Cook,  7  Paige,  523. 

It  is  error  to  enter  a  decree  against  infant  defendants  without  assigning 
them  a  guardian  ad  litem.    Roberts  v.  Stanton,  2  Munf.  129;  Irons  v.  Crist, 

3  A.  K.  Marsh.  143;  St.  Clair  v.  Smith,  3  Ham.  363;  Ewing  v.  Highbee,7 
Ham.  198.  See  Darby  v.  Richardson,  3  J.  J.  Marsh.  544  ;  Beverley  v.  Mil- 
ler, 6  Munf.  99;  Cravens  v.  Dyer,  1  Litt.  153;  Shields  v.  Bryant,  3  Bibb, 
525. 

The  guardian  must  have  accepted  the  appointment,  and  that  fact  should 
appear  of  record.    Daniel  v.  Hannagan,  5  J.  J.  Marsh,  49. 

Where  infant  defendants  had  not  been  served  with  process,  but  upon  in- 
spection of  the  record  it  appeared,  that,  upon  their  motion,  a  guardian  ad  litem 
had  been  appointed,  who  proceeded  in  the  cause,  the  Court  held,  that  the  de- 
cree against  the  infants  was  not  void,  and  therefore  could  not  be  impeached 
in  a  collateral  suit.    Day  v.  Kerr,  7  Missouri,  426. 

It  is  not  necessary  to  serve  a  copy  of  a  bill  in  Equity,  on  a  guardian  ad  li- 
tem, after  his  appointment.    Jones  v.  Drake,  2  Havw.  237. 

The  Court  will  not  appoint  a  person  guardian  ad  litem,  for  an  infant  de- 
fendant on  the  nomination  of  the  complainant.  Knickerbocker  v.  Dc  Freest, 
2  Paige,  304.  An  infant  defendant  at  law  must  appear  by  guardian,  he  can- 
not appear  or  plead  by  attorney.  Knapp  v.  Crosby,  1  Mass.  479 ;  Miles  0. 
Bovden,  3  Pick.  213;  Alderman  v.  Tirrell,  8  John.  418;  Bedell  v.  Lewis, 

4  J.  J.  Marsh.  562;  Jeffrie  t>.  Robideaux,  3  Mis.  33;  Clark  v.  Turner,  1 
Root,  200 ;  Comstock  v.  Carr,  6  Wend.  526. 

(2)  Knickerbocker  v.  De  Freest,  2  Paige,  304. 

It  is  the  special  duty  of  the  guardian  ad  litem  to  submit  to  the  Court  for  its 
consideration  and  decision,  every  question  involving  the  rights  of  the  infant 
affected  by  the  suit.    lb. 

If  the  guardian  ad  litem  neglects  his  duty  to  the  infant,  whereby  such  in- 
fant sustains  an  injury,  the  guardian  will  not  only  be  punished  for  his  neglect, 
but  he  will  also  be  liable  to  the  infant  for  all  the  damages  he  may  have  sus- 
tained thereby,    lb. 

Where  a  person  consents  to  act  as  guardian  ad  litem,  he  most  put  in  a 
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him  for  the  infant  should  be  reported  scandalous  or  impertinent,  Doty  of  Guar- 

he  would  be  liable  to  the  costs  of  it  (A).    Sometimes  the  guardian    I^zstoma  y 

is  ordered  or  decreed  to  perform  a  duty  on  behalf  of  the  infant,  his  v^~v*^^ 

refusal  or  neglect  to  do  which  will  subject  him  to  the  censure  of 

the  Court  (i). 

If  the  guardian  of  an  infant  defendant,  or  the  next  friend  of  an  Who  may  be 

infant  plaintiff,  does  not  do  his  duty,  or  other  sufficient  ground  be  nreJ^r 

made  out,  the  Court  will  remove  him  (i).    It  seems,  however,  mance  of  duty. 

that  infants  are  as  much  bound  by  the  conduct  of  those  who  con-  Infants  bound 

duct  their  case,  as  adults,  provided  their  conduct  be  bona  fide.  4^**°  *""' 

Thus  although,  by  strictly  speaking,  where  infants  are  concerned, 

the  evidence  in  the  Master's  office  must  be  taken  upon  interroga*  Guardian,  may 

tories  and  not  upon  affidavit,  yet  it  seems  that  if  the  solicitor  for  C0Ment  to  ev- 
*  idence  being 

the  infant  assents  to,  or  acquiesces  in  that  method  of  proceed^,  taken  by  affi- 

the  infant  will  be  thereby  hound  II).    In  like  manner,  although  davit  before 

i.  -       .1  *-*i  1  r  *  j    •       m       1  Master, 

an  heir  at  law  is  entitled,  as  of  course,  to  an  issue  devtsavtf  vd 

son,  yet  it  seems  that  such  issue  may  be  waived  on  the  part  of  the  May  waive  in- 
infant  (m).    And  so,  although  the  Court  will  not,  where  infants  *$££* ht  to 
are  concerned,  make  a  decree  by  consent  without  first  referring 
it  to  the  Master  to  inquire  whether  it  is  for  their  benefit,  yet  when  y 
once  a  decree  has  been  pronounced  without  that  previous  step,  it        •     . 
is  considered  as  of  the  same  authority  as  if  it  had  been  referred  to 
the  Master,  and  he  had  made  a  report  thereupon  that  it  would  be 
for  their  benefit  (») ;  in  the  same  manner,  an  order  for  mainten-  Decree  made 
ance,  though  usually  made  upon  reference  to  a  Master,  if  made  ^tnb^e^n" 
without  would  be  equally  binding  (0)  (1). 

An  infant  defendant  is  as  much  bound  by  a  decree  in  Equity  as  Infant  bound 
a  person  of  full  age ;  therefore,  if  there  be  an  absolute  decree  made  a^^ec^ee ' 
against  a  defendant  who  is  under  age,  he  will  not  be  permitted  to  of  fraud,  collu- 
dispute  it  unless  upon  the  same  grounds  as  an  adult  might  have  sion  or  error* 
disputed  it ;  such  as  fraqd,  collusion  or  error. 

To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  he 
may  proceed  either  by  a  bill  of  review,  or  supplemental  bill  in  the 


J! 


k)  Hind.  241.  (m)  Levy.  Levy,  3  Mad.  245. 

>*)  Ibid.  (»)  Wall  v.  Bushby,  1  Bro.  C.  C. 

k)  Russell  *.  Sharp*,  1J.&W.  484. 

I  (0)  Ibid. 

1)  Tillotsoa  v.  Haxgrave,  3  Mad. 


pleading ;  and  is  not  to  stop  the  plaintiff  by  neglecting  it,  merely  because  he 
thinks  his  wards  are  improper  or  unnecessary  parties.    Farmers'  Loan  and 
Trust  Co.  v.  Reed,  3  Edw.  414. 
(1)  See  post,  219. 
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Persons  against  whom  a  Suit  may  be  instituted  : 


Parol  demur- 
ring. 


What  is  error 
in  a  decree 
against  infant. 


Parol  demur- 
ring at  Law  j 


in  Equity. 


nature  of  a  bill  of  review ;  or  he  may  so  proceed  by  original  bill. 
He  may  also  impeach  a  decree  on  the  ground  of  error,  by  original 
bill ;  and  he  is  not  obliged,  for  that  purpose,  to  wait  till  he  has  at- 
tained twenty-one  Q>). 

Among  the  errors  that  may  be  assigned  for  the  purpose  of  im- 
peaching a  decree  against  an  infant,  is  the  circumstance  that  in  a 
suit  for  the  administration  of  assets  against  an  infant  heir,  a  sale 
of  the  real  estate  has  been  decreed  before  a  sufficient  account  has 
been  taken  of  the  personal  estate  (q).  And  so,  if  an  account  were 
to  be  directed  against  an  infant  in  respect  of  his  receipts  and  pay- 
ments during  his  minority,  such  a  direction  would  be  erron- 
eous (r). 

Another  ground  of  error  for  which  a  decree  against  an  infant 
mafl  be  impeached  is,  that  it  does  not  give  the  infant  a  day  after 
his  coming  of  age  to  show  cause  against  it  in  cases  where  he  is 
entitled  to  such  indulgence  (s)  (1). 

It  was  an  established  rule  at  Common  Law,  that  in  all  actions 
for  debt  against  infant  heirs  by  specialty  creditors  of  their  ances- 
tors, either  party  was  entitled  to  pray  that  the  parol  might  demur, 
or  that  the  proceedings  might  be  stayed  until  the  heir  had  attained 
his  full  age  (t).  This  rule  was  the  foundation  of  a  similar  prac- 
tice in  Equity  in  like  cases  (u),  so  that  when  any  suit  was  insti- 
tuted either  by  a  specialty  creditor,  or  by  a  simple  contract  cred- 
itor ;  the  equity  of  which  depended  upon  the  legal  liability  of  the 
heir  to  pay  out  of  descended  assets  the  specialty  debts  of  his  an- 
cestor, no  relief  could  be  obtained  against  the  heir  during  his 
minority,  but  the  decree  contained  a  direction  for  liberty  to  apply 
when  the  heir  should  have  attained  his  full  age,  accompanied,  in 
the  case  of  a  suit  by  a  simple  contract  creditor,  with  a  declaration 
of  the  right  to  have  the  assets  marshalled  (x).  Courts  of  Equity 
did  not,  however,  confine  this  species  of  protection  to  cases  pre- 
cisely similar  to  those  in  which  the  parol  could  demur  at  Law ; 
but  by  a  kind  of  analogy,  they  adopted  a  second  rule  by  which, 


(p)  Richmond 
Wins.  734. 


».  Tayleur,  1    P. 


(q)  Bennett  v.  Hamill,  2  Sch 
Lef.566. 

(r)  Hindmanh 
Russ.  324. 

(#)  Bennett  v.  Hamill,  2  Sch.  & 
Lef.566. 


(0  Bl.  Com.  3  vol.  300 ;  Plaaketv. 
Preeby,  4  East  Com.  Dig.  Enftnt  [D] 
3;  ib.  Pleas,  2  [E]  3,  485. 

(u)  Chaplin  v.  Chaplin;  3  P.  Wins, 
v.  Southgate,  3  364 ;  Lechmere  v.  Brasier,  2  Jac.  db 
W.287;  Smith  v.  Cotton,  Ca.  Temp. 
Talb.  196. 

(z)  Seton  on  Decrees,  268. 


(1)  2  Kent,  (5th  ed.)  245. 
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in  cases  of  foreclosure  and  partition,  and  in  all  cases  in  which  the  Parol  Demm- 
real  estates  of  an  infant  were  to  be  sold  or  conveyed  under  a  de-  v^!I™5^^ 
cree  of  the  Court,  and  consequently  the  execution  of  the  convey- 
ance was  necessarily  deferred,  the  infant  had  an  opportunity,  after 
attaining  twenty-one,  to  show  cause  against  the  decree  (1).    For  Ofrivingaday 
this  purpose  a  provision  was  inserted  in  the  decree,  giving  the  in-  to  "10WCMie' 
fant  a  day  to  show  cause  against  it  within  a  certain  time  after  he 
came  of  age.  The  words  of  the  decree  in  such  cases  were  as  follows ; 
"  And  this  decree  is  to  be  binding  on  the  infant,  unless  being  served 
with  process  for  that  purpose,  he  shall,  within  six  months  after  he 
shall  have  attained  his  age  of  twenty-one  years,  show  unto  this 
Court  good  cause  to  the  contrary.1'     The  insertion  of  this  clause 
in  a  decree  for  a  conveyance  by  an  infant  of  his  estate,  was  so 
strictly  insisted  upon  in  all  cases,  that  the  omission  of  it  has  keen 
considered  as  an  error  in  the  decree  (y). 

By  the  stat.  1  Will.  IV.  c.  47,  however,  the  rule  for  the  parol  Parol  demur- 
demurring  has  been  abolished,  and  the  cases,  in  which  the  clause  j^^mn'Tv^ 
giving  the  infant  a  day  to  show  cause  ought  to  be  introduced,  have  c.  47,  g.  10. 
been  materially  lessened  in  number  (2).     For  by  the  10th  sect, 
of  that  statute,  it  is  enacted,  that  from  and  after  the  passing  of  the 
Act,  where  any  action,  suit,  or  other  proceeding  for  the  payment 
of  debts,  or  any  other  purpose,  shall  be  commenced  or  prosecuted 
by  or  against  any  infant  under  the  age  of  twenty-one  years,  either 
alone  or  together  with  any  other  person  or  persons,  the  parol  shall 
not  demur ;  but  such  action,  suit,  or  other  proceeding  shall  be 
prosecuted  and  carried  on  in  the  same  manner  and  as  effectually  as 
any  action  or  suit  could  before  the  passing  of  the  Act  be  carried  . 

on  or  prosecuted  against  any  infants,  where,  according  to  law, 
the  parol  did  not  demur. 

And  by  the  11th  section  where  any  suit  hath  been  or  shall  be 
instituted  in  a  Court  of  Equity  for  the  payment  of  any  debts  of 
any  person  or  persons  deceased,  to  which  his  or  their  heir  or 
heirs,  devisee  or  devisees  may  be  subject  or  liable,  and  such  Court 
of  Equity  shall  decree  the  estates  liable  to  such  debts  or  any  of 
them,  to  be  sold  for  satisfaction  of  such  debt  or  debts,  and  by 
reason  of  the  infancy  of  such  heir  or  heirs,  devisee  or  devisees,  an 
immediate  conveyance  thereof  could  not,  as  the  law  then  stood, 

(y)  Richmond   v.  Tayleor,  1    P.  Wmi.  734. 

(1)  See  Shields  v.  Bryant,  3  Bibb,  525. 

(2)  See  2  Macpherson,  Infants,  (Lond.  ed.  1842,)  360, 361, 411. 


206  Persons  against  whom  a  Suit  may  be  instituted: 

Day  to  show  be  compelled ;  in  every  such  case,  such  Court  shall  direct,  and  if 
necessary,  compel  such  infant  or  infants  to  convey  such  estates  so 


In  suits  for       to  be  sold,  by  all  proper  assurances  in  the  Law  to  the  purchaser 
d&DfaTcort     or  Purcna8erfl  thereof,  and  in  such  manner  as  the  said  Court  shall 
may  compel     think  proper  and  direct,  and  every  such  infant  shall  make  such 
infant  to  con-    conveyance  accordingly ;  and  every  such  conveyance  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes  as  if  such  person  or 
persons,  being  an  infant  or  infants,  was  or  were  at  the  time  of  ex- 
ecuting the  same,  of  the  full  age  of  twenty-one  years. 
Act  applies  to      In  consequence  of  the  last  section,  the  law  now  is,  that  wber- 
infant  devisees  ever  33  estate  vested  in  an  infant  is  ordered  to  be  sold  for  the  pay- 
heirs  ;  ment  of  the  debts  of  the  person  through  whom  he  claims  either 
as  heir  or  devisee,  a  conveyance  of  such  estate  to  a  purchaser  may 
be  immediately  made  by  th»  infant,  under  the  sanction  of  the 
Court.    And  the  heir  of  a  devisee  may  be  compelled  to  join  in 
the  conveyance  to  a  purchaser,  although  the  words  of  the  Act  re- 
fer only  to  the  heir  or  heirs,  devisee  or  devisees  of  the  person  or 
persons  deceased,  whose  debts  are  to  be  satisfied  (2). 
s.  11  applies        It  is  to  be  observed,  that  the  11th  section  of  the  Act  extends 
only 'to  sales     only  to  cases  where  estates  are  ordered  to  be  sold  for  the  satisfac* 
d°rDts*ymeilt  °f  t'on  0^any  *eDto  °f  "^y  person  or  persons  deceased ;  there  are  other 
statutes  giving  to  the  Court  jurisdiction,  under  certain  circum- 
stances, to  order  the  immediate  conveyance  of  an  infant's  estate  (a), 
but  in  all  cases  to  which  these  statutory  provisions  are  not  made  ap- 
plicable, the  old  practice  of  the  Court  remains  unaltered;  and  the 
In  other  cases  c^au9e  giving  the  «nfant  a  day  to  show  cause  must  still  be  inserted, 
a  day  to  show  Thus,  in  cases  of  partition,  where  mutual  conveyances  are  to  be 
riven.*11          executed,  and  any  of  the  conveying  parties  are  infants,  the  con- 
veyances cannot  be  executed  by  the  infants  till  twenty-one  (a) ; 
and  a  day  will  be  given  to  them  after  attaining  that  age  (6),  to 
In  cases  of       show  cause  against  the  decree.    It  seems  that,  formerly,  where 
partition.         decrees  were  paid  for  partition,  and  some  of  the  parties  were  in- 

eonBerne^no  **ntB'  mi  °thcrB  adult'  the  Practice  waB  to  direct  mutual  convey- 

conveyances     ances  to  be  executed  by  the  adult  parties,  and  by  the  infants  at 

Sextain  21   twenty-one»  unle8S  ^J  *hould  show  cause  to  the  contrary  (t); 

now,  however,  the  practice  appears  to  be  not  to  direct  a  cooiev* 

ance  by  any  of  the  parties  till  all  the  infants  shall  have  attained 

(z)  Brook  v.  Smith,  2  Rum.  &  M.        (a)  Tackfield   *.  Bailer,  1  Dick 

73.  241 ;  Amb.  197,  S.  C. ;  8e ton, 296,  n. 

(a)  11  Geo.  IV.  &  1  Will.  IV.  c.  (b)  Hubble  v.  Read,  1  Dict*3,n. 
61 ;  4  &  5  Will.  IV.  c.  23;  and  &  2        (c)  Tuckfield  9.  Boiler,  1  Dick. 

Vic.  c.  69.  242. 
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twenty-one,  and  have  had  an  opportunity  of  showing  cause  against  D*yto  "h°w 

the  decree ;  in  the  mean  time  the  decree  only  extends  to  make  the  »_^   ^_. 

partition,  give  possession,  and  order  enjoyment  accordingly,  till 

effectual  conveyances  can  he  made  (</). 

In  Eyre  r.The  Countess  of  Shaftesbury  (c),  it  is  said,  that  in  Day  not  given, 
11  j  •   i.  .      x        i T  ■      \  j  ^  except  where 

all  decrees  against  infants,  even  m  the  plainest  cases,  a  day  must  conveyance 

be  given  them  to  show  cause  when  they  become  of  age.     Lord  directed. 
Hardwicke,  however,  in  Sheffield  v.  The  Duchess  of  Bucking- 
ham (/),  said,  that  he  took  it  to  be  the  course  of  the  Court  not 
to  give  a  day  unless  a  conveyance  was  directed,  either  in  form  or 
substance ;  and  this  upon  reference  to  the  cases  referred  to  in  the 
note  appears  to  be  the  most  correct  statement  of  the  practice  (g). 
As  a  further  confirmation  of  the  rule  as  laid  down  by  Lord  Hard-  Nor  where  de- 
wicke,  it  may  be  observed,  that  where  a  bill  is  filed  for  the  purpose  tabiish  a  will; 
of  establishing  a  will  of  real  estate  against  an  infant  heir  at  law, 
no  day  is  ever  given  in  the  decree  for  the  infant  to  show  cause  "^  e«SSe? ^ 
against  it ;  and  also,  that  in  cases  where  the  legal  estate  is  in  trus-  trustees. 
tees,  and  an  execution  of  the  trust  is  declared,  it  has  been  held 
that  there  is  no  occasion  to  give  a  day  to  show  cause  to  an  infant 
cestui  que  trust  (h). 

There  is  one  case,  nevertheless,  in  which  the  rule  as  laid  down 
by  Lord  Hardwicke  is  subject  to  exception,  namely,  that  of  fore- 
closure against  an  infant  (t) ;  in  that  case,  although  no  conveyance 
is  required  from  the  infant,  either  in  form  or  substance,  he  will  be 
allowed  six  months  after  he  comes  of  age  to  show  cause  against 
the  decree  (k)  (1). 

(d)  Vide  the  decree  in  Agar  v.  other  caae  there  was  a  devise  of  all 
Tair&x,  17  Vea.  545,  554,  and  Attor-  the  testator's  real  and  personal  estate 
ney-general  v  Hamilton,  1  Mad.  214 ;  for  the  payment  of  his  debts,  and  an 
as  to  the  practice  where  the  infant  is  appointment  of  executors,  hut  no  ape- 
plaintiff,  Tide  supra.  cine  devise  of  the  real  estate  was 

(e)  2  P.  Wms.  102.  named,  Lord  Hardwicke  directed  the 


a 


/)  1  West.  684.  infant  heir  to  convey  at  twenty-one, 

(g)  Thus  where  in  a  suit  instituted  unless,  &c.  (Blatch  v.  Wilder,  1  Atk. 

previously  to  the  1  Will.  IV.  c.  47,  421 ;  vide  etiam,  Uvedale  v.  Uvedale, 

lands  had  been  devised  to  trustees  to  3  Atk.  119.) 

be  sold  for  payment  of  debts,  and  the  (A)  Thorston  v.  Blackburn,  2  Keb. 

heir  at  law  was  an  infant,  no  day  was  7;  1  Harrison,  Ch.  Prac.  Ed.  Newl. 

Even  him  to  show  cause,  because  the  967,  n. 

od  being  devised  to  trustees,  noth-  (i)  Booth  v.  Rich,  1  Vera.  295; 

ing  descended  to  the  infant,  so  that  Williamson  v.  Gordon,  19  Ves.  114 ; 

there  was  no  necessity  for  him  to  join  Anon.  Mo*.  66;  Bennet  v.  Edwards, 

in  the  conveyance.    (Cook  e.  Par-  2  Vera.  392. 

sons,  Prec.  Ch.  184;  1  Eg.  Ca.  Ab.  (k)  Mallack  v.  Oalton,  3  P.  Wms. 

289,  a.  4;  2  Vera.  429.)    But  in  an-  352. 


(1)  In  decrees  of  foreclosure  against  an  infant,  there  is,  according  to  the 
18» 
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Foreclosure       In  the  recent  case  of  Price V  Carver  (/),  the  question  was  argu- 
^H^^y  ed,  whether  since  the  stat.  1  Will,  IV.  c.  47,  a  decree  for  fore- 
A  day  to  show  closure  against  an  infant  defendant,  ought  to  contain  a  direction 
S^rbe"1  win    that  he  should  have  a  day  to  show  cause  after  attaining  his  full  age. 
Lord  Cottenham,  in  his  judgment,  explained  the  distinction  be- 
tween cases  of  parol  demurrer  in  Equity,  and  cases  in  which  a 
day  was  given  to  the  infant  to  show  cause ;  and  observed,  "  All 
cases  of  foreclosure  and  partition,  and  all  others  in  which  a  con- 
veyance is  required  from  an  heir,  except  those  in  which  the  parol 
would  demur  at  Law,  are  cases  in  which  a  day  is  given,  bot  the 
parol  does  not  demur.    Of  all  such  cases,  the  statute  takes  no 
notice,  and  affords  no  remedy  forthem,  except  that,  by  the  eleventh 
section,  it  enables  the  Court  to  take  from  the  infant  the  legal  es- 
tate of  property  decreed  to  be  sold  for  the  payment  of  debts,  bnt 
for  that  purpose  only.    In  all  other  cases,  in  which  a  conveyance 
is  required  from  an  infant,  the  law  remains  as  before,  and  the 
practice,  therefore,  must  remain  the  same.    Accordingly,  the  de- 
cree for  foreclosure  made  in  that  cause,  contained  the  usual  direc- 
tion, giving  the  infant  a  day  to  show  cause  after  he  should  attain 
the  age  of  twenty-one. 

It  is  to  be  observed,  however,  that  in  cases  of  foreclosure,  the 

only  cause  which  can  be  shown  by  the  defendant  is  error  in  the 

decree ;  and  it  has  been  held  that  he  may  not  unravel  the  account, 

nor  is  he  so  much  as  entitled  to  redeem  the  mortgage  by  paying 

what  is  due  (ro). 

And  in  the  or-      ^ne  c^ause  giving  the  infant  a  day  to  show  cause  against  a  de- 

der  for  making  cree  of  foreclosure  after  attaining  twenty-one,  must  be  inserted  in 

lo^te"11" &b*  the  order  for  making  the  decree  absolute,  as  well  as  in  the  original 

decree ;  and  in  Williamson  v.  Gordon  (n),  an  order  was  made  up- 

(0  3  M.  &  C.  167.  has  been  obtained  by  fraud,  or  where 

(m)  Mallack  v.  Galton,  3  P.  Wins,  the  infant  claims  by  a  title  paramount 

352 ;  Lyne  v.  Willis,  ib.  n.  B.  This,  to  the  mortgage.    Vide  poet,  185. 

however,  must  not  be  understood  as  (»)  Williamson  v.  Gordon,  19  Vet. 

as  applying  to  cases  where  the  decree  114. 

old  and  settled  rule  of  practice  in  Chancery,  a  day  given  when  he  comes  of 
age,  usually  six  months,  to  show  cause  against  the  decree,  and  make  a  better 
defence,  and  he  is  entitled  to  be  called  in  for  that  purpose  by  process  of  «*- 
vcma.  2  Kent,  (5th  ed.)  245 ;  Jackson  v.  Turner,  5  Leigh,  119 ;  Miller  v. 
Dennis,  3  John.  Ch.  367. 

Unless  the  rule  is  dispensed  with  by  Statute  regulations  in  specific  in- 
stances, as  in  partition  and  foreclosure,  it  is  the  rule  in  New  York,  that  an 
infant  is  to  have  six  months  after  coming  of  age,  to  show  cause  against  a  de- 
cree. This  must  be  done  whenever  the  inheritance  is  bound.  The  right  of 
the  parol  to  demur  is  abolished  by  Statute  in  New  York,  in  all  eases  of  des- 
cent and  devise.    Harris  *.  Youman,  1  Hoff.  Ch.  R.  178. 
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on  motion  for  varying  a  decree  in  which  the  clause  had  been  omit-    Foreclosure 
ted,  by  its  insertion  (1).  .^fa*p^V 

Where  a  mortgage  in  fee  had  been  executed,  with  the  usual  cove-  Where  copy, 
nants  for  title  by  the  mortgagor,  but  it  afterwards  appeared  that  Jjjju11^  BUr" 
the  mortgaged  premises  were  in  fact  copyhold  land,  which  never 
having  been  surrendered  to  the  mortgagee,  descended  upon  the 
death  of  the  mortgagor  to  an  infant  heir,  Lord  Alvanley,  M.  R., 
although  he  was  clearly  of  opinion  that  the  covenant  in  the  mort- 
gage deed  was  a  contract  for  a  valuable  consideration  affecting  the 
heir,  would  not  make  a  decree  directing  the  heir  to  surrender  the 
estate,  and  in  default  of  payment  to  be  foreclosed ;  but  said,  that 
the  mortgagor  must  get  the  legal  estate  conveyed  to  him  before  he 
would  direct  a  foreclosure.  His  Honor,  however,  afterwards  made 
a  decree,  declaring  that  the  covenant  bound  the  land,  and  directed 
an  account  of  what  was  doe  to  the  plaintiff  for  principal,  interest 
and  costs,  upon  payment  of  which,  within  six  months  after  the 
Master  should  have  made  his  report,  the  plaintiff  was  to  reconvey 
the  mortgaged  premises  to  the  defendant,  &c. ;  but  in  default  of 
such  payment,  the  plaintiff  was  to  be  let  into  possession  of  the 
mortgaged  premises,  and  to  enjoy  the  same  till  the  defendant  at- 
tained twenty-one  years,  upon  doing  which  the  defendant  was  di- 
rected to  surrender  the  mortgaged  premises  to  the  plaintiff;  and  it 
was  declared  that  the  decree  should  be  binding,  unless  upon  be- 
ing served  with  a  subpoena  to  show  cause,  he  should  within  six 
months  after  attaining  twenty-one  show  cause  to  the  contrary  (o)  (1). 

It  was  rfaid  by  the  Court  in  Booth  v.  Rich  (p)f  that  where  there  Where  sale  de- 
is  an  infant  defendant  to  a  bill  of  foreclosure,  the  proper  way  is  to  creed  instc*d- 
decree  the  lands  to  be  sold  to  pay  the  debt,  and  that  such  a  sale 
would  bind  the  infant ;  but  in  Goodier  v.  Ashton  (q),  Sir  W.  Grant, 
M.  R.,  said,  that  the  modern  practice  was  to  foreclose  infants,  and 
refused  to  refer  it  to  the  Master  to  inquire  whether  a  sale  would  be 
for  the  benefit  of  the  infant.  In  a  subsequent  case,  however,  Lord 
Eldon  said  (r),  it  would  be  too  much  to  let  an  infant  be  foreclosed, 
when  if  the  mortgagee  would  consent  to  a  sale,  a  surplus  might  be 
got  of  perhaps  4,000/.,  considered  as  real  estate  for  the  benefit  of 
the  infant.  His  Lordship  accordingly  made  a  decree,  by  which  it 
was  referred  to  the  Master  to  inquire  and  report  whether  it  would 

(o)  Spencer  v.  Boyes,  4  Ves.  370.        (r)  Mondey  v.  Mondey,  1  V.  &,  B. 
(p)  1  Vera.  295.  223. 

(9)  18  Vei.  84. 

(1)  Ante,  209,  note. 
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Safe  instead  of  be  for  the  benefit  of  the  infant  that  the  estate  should  be  sold.  In 
that  case  the  reference  was  to  be  made  only  in  case  the  mortgagee 
consented,  and  the  same  appears  to  have  been  the  order  in  Pace  v. 
Marsden  (s) ;  but  in  Wakeham  v.  Lome,  and  Hamond  v.  Brad- 
ley (*),  like  decrees  appear  to  have  been  made  without  its  being 
stated  that  they  were  made  by  consent,  or  even  that  a  sale  was 
prayed  (1).  It  is  to  be  observed  also,  that  in  those  cases,  as  well 
as  in  Pace  v.  Marsden,  the  decree  was  made  for  a  sale  without  a 
previous  reference  to  the  Master  to  inquire  whether  it  would  be  for 
the  benefit  of  the  infant.  In  Pace  v.  Marsden,  however,  it  seems 
that  a  sale  was  prayed  by  the  bill. 
Where  day  Where  an  estate  is  directed  to  be  sold,  and  a  day  is  given  to  an 

cause.    *  °W  infant  to  show  cause  after  he  attains  twenty-one,  a  direction  is 
generally  given  in  the  decree,  that  in  the  mean  time  a  purchaser 
under  it  shall  hold  and  enjoy  the  estate  against  such  infant  until  he 
attains  such  age ;  and  it  seems  that  a  purchaser  buying  the  estate 
under  such  a  decree  must  accept  the  order  of  the  Court  for  a  future 
Purchaser        conveyance  as  a  sufficient  security  («).     In  such  a  case  the  pur- 
must  accept      chaser  must  presume  that  the  Court  has  taken  the  necessary  steps 
as  security  for  to  investigate  the  right  of  the  parties,  and  that  on  such  investiga- 
conveyance.     tjon  jt  nas  pr0perly  decreed  a  sale  (x)  ;  and  the  Court  so  far  pro- 
tects a  purchaser  under  a  decree,  that  it  will  not  permit  his  title  to 
be  affected  by  a  mere  error  in  the  decree.    Thus  in  Bennett  v. 
Hamill  (y),  where  a  bill  was  filed  by  an  infant  defendant  on  attain- 
ing twenty-one,  against  the  heir  of  a  purchaser  under  a  decree, 
and  other  parties  interested  in  the  estate,  to  impeach  the  decree  as 

(#)  Seton  on  Decrees,  275.  (z)  Bennett  v.  Hamill.  2  Sch.  & 

(0  Ibid.  Lef.  566. 

(u)  Powell  v.  Powell,  Mad.  &  Geld.  (y)  Ibid. 
53. 

(1\  See  Powell  v.  Robins,  7  Sumner's  Vesey,  211,  note  (1),  and  cases 
cited. 

See  Harris  v.  Harris,  6  Gill  &  John.  Ill ;  Davis  v.  Dowling,  2  Keen, 
245 ;  Garland  t>.  Living,  1  Rand.  396 ;  Coger  v.  Coger,  2  Dana,  270,  in  ref- 
erence to  the  circumstances  under  which  Courts  will  decree  a  sale  of  the 
lands  descended  to  infants. 

In  Mills  v.  Dennis,  3  John.  Ch.  367,  which  was  a  bill  for  foreclosure  of  a 
mortgage,  Mr.  Chancellor  Kent  observed,  "  The  practice,  with  us,  has  been 
to  sell,  and  not  to  foreclose,  as  well  where  infants,  as  where  adults  are  con- 
cerned. I  think  this  course  must  generally  be  most  beneficial  to  the  infants, 
as  well  as  to  the  creditors;  and  there  can  be  no  doubt  of  the  authority  of  the 
Court  to  pursue  it." 

In  case  of  a  decree  for  the  sale  of  the  mortgaged  premises,  the  decree,  it  is 
understood,  will  bind  the  infant.  Mills  v.  Dennis.  3  John.  Ch.  367, 369 ;  2 
Kent,  (5th  ed.)  245. 
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erroneous,  and  to  recover  the  estate,  the  principal  question  was,  Sale  of  Ertatei 
whether  a  sale  under  a  decree  of  the  Court  was  to  be  impeached  s^^F^Ll 
on  the  grounds ;  1st,  That  the  heir  of  the  debtor  not  being  of  age, 
and  being  required  to  join  in  the  conveyance,  had  not  a  day  to 
show  cause.  2ndJy,  That  there  was  no  sufficient  account  of  the 
personal  estate ;  and  Lord  Redesdale  dismissed  the  bill  as  against 
the  representatives  of  the  purchaser,  although  he  allowed  the  suit 
to  proceed  against  the  other  parties.  In  delivering  his  judgment 
his  Lordship  observed,  that  after  considering  the  subject  a  good 
deal,  he  thought  it  would  be  too  much  to  say  that  a  purchaser  un- 
der a  decree  of  that  description  could  be  bound  to  look  into  all 
these  circumstances ;  that,  if  he  was,  he  must  go  through  all  the 
proceedings  from  the  beginning  to  the  end,  and  have  the  opinion 
of  the  Court  that  the  decree  is  right  in  all  its  parts,  and  that  it 
would  be  impossible  to  alter  it  in  any  respect ;  that  the  cases  war- 
ranted no  such  opinion ;  and  that,  on  the  contrary,  as  far  as  he 
could  find,  the  general  impression  they  give  is,  that  a  purchaser 
has  a  right  to  presume  that  the  Court  has  taken  the  steps  necessary 
to  investigate  the  rights  of  the  parties,  and  that  it  has  on  that  in- 
vestigation properly  decreed  a  sale.  Then  he  is  to  see  that  this  is 
a  decree  binding  the  parties  claiming  the  estate ;  that  is,  to  see 
that  all  proper  parties  to  be  bound  are  before  the  Court ;  and  he 
has  further  to  see,  that  taking  the  conveyance  he  takes  a  title  that 
cannot  be  impeached  aliunde*  He  has  no  right  to  call  upon  the 
Court  to  protect  him  from  a  title  not  in  issue  in  the  cause,  and  in 
no  way  affected  by  the  decree  ;  but  if  he  gets  a  proper  conveyance 
of  the  estate,  so  that  no  person  whom  the  decree  affects  can  in- 
validate his  title,  although  the  decree  may  be  erroneous,  and  there- 
fore to  be  reversed,  the  title  of  the  purchaser  ought  not  to  be  in- 
validated for  insufficiency  (z). 

But  although  mere  irregularities  and  errors  in  the  proceedings 
will  not  invalidate  a  sale,  or  prevent  a  good  title  from  being  made 
under  a  decree ;  yet  it  seems  that  if  there  is  a  material  error  in 
substance  as  well  as  in  words  and  form,  a  purchaser  may  object  to 
the  title,  and  the  Court  wjill  discharge  him  from  his  contract :  thus, 
in  the  case  of  Calvert  v.  Godfrey  (a),  where  a  sale  of  an  infant's 
estate  was  ordered  merely  because  it  was  beneficial  to  the  infant, 
and  without  there  being  any  person  who  had  a  right  to  call  upon 
the  Court  to  sell  the  estate  for  the  satisfaction  of  a  claim  or  debt, 
Lord  Langdale,  M.  R.,  considering  that  such  an  order  was  not 

(z)  Vide  Lloyd  v.  Johnes,  9  Ves.        (a)  6  Bear.  106. 
37. 
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willsnot  lie  to. 
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against  pro- 
ceedings at 
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within  the  jurisdiction  of  the  Court  allowed  an  objection  to  the 
title  made,  in  consequence  of  the  irregularity  of  the  decree. 

Although  the  answer  of  an  infant  is  put  in  upon  the  oath  of  the 
person  appointed  his  guardian  (6),  the  infant  is  not  bound  by  such 
answer,  and  it  cannot  be  read  against  him  (1) ;  the  true  reason  of 
which  is,  because  in  reality  it  is  not  the  answer  of  the  infant,  but 
of  the  guardian,  who  is  the  person  sworn,  and  not  the  infant ;  and 
the  infant  may  know  nothing  of  the  contents  of  the  answer  put  in 
for  him,  or  may  be  of  those  tender  years  as  not  to  be  able  to  judge 
of  it  (c).     This  being  the  case,  it  would  be  useless,  and  occasion 
unnecessary  expense,  to  call  upon  an  infant  to  put  in  a  full  answer 
to  the  plaintiff's  bill  (d) ;  and  it  is  therefore  held  that  exceptions 
will  not  lie  to  the  answer  of  an  infant,  for  insufficiency  (e). 

As  exceptions  will  not  lie  against  an  infant's  answer,  they  can- 
not of  course  be  shown  as  cause  against  dissolving  an  injunction 
obtained  by  the  plaintiff  to  restrain  proceedings  at  Law  commenc- 
ed on  behalf  of  an  infant ;  consequently,  a  plaintiff  is  in  general 
precluded  from  showing  any  cause  against  dissolving  an  injunction 
obtained  to  restrain  proceedings  at  Law  commenced  on  behalf  of 
an  infant.  For  as  he  cannot  by  exceptions  compel  a  discovery, 
the  answer  of  the  defendant  may  be,  and  most  usually  is  such,  that 
no  admission  can  be  extracted  from  it ;  indeed,  if  it  were  a  full 
answer,  the  plaintiff  would  not  be  in  a  better  situation,  as  the  rule 
of  the  Court  prevents  its  being  read  against  the  infant  upon  any 


(b)  Eccleston  v.  Petty,  Carth.  79 ; 
3  Mod.  258;  Comb.  156;  Leigh  v. 
Ward,  2  Vent.  72;  Legard  t>.  Shef- 
field, 2  Atk.  377 ;  Cowdell  v.  Tatlock, 
3  Ves.  &  B.  19 ;  Savage  v.  Carroll,  1 
B.  &,  B.  648 ;  Cowling  v.  Ely,  2  Stark. 
366 ;  Hawkins  v.  Luscombe,  2  Swans. 
375. 

(c)  Wrottesley  v.  Bendish,  3  P. 


W ma.  236. 

S  trad  wick  v.  Fargiter,  Bunb. 


(e)  Copeland  v.  Wheeler,  4  Bro.  C. 
C.  256,  [Perkins's  ed.  note  (1),  and 
cases  cited]  ;  Lucas  v.  Lucas,  13  Ves. 
274,  [Sumner's  ed.  note  (a)J ;  Lord 
Red.T*4. 


Stephen- 
Bulkier 
Bank 


of  Alexandria  v.  Patton,  1  Robinson,  (Va.)  500.* 
It  is  the  duty  of  the  Court  to  see,  that  the  right 
diced  or  abandoned  by  the  answer  of  his  guardian.    Barret  v.  Oliver,  7  i 


It  is  the  duty  of  the  Court  to  see,  that  the  rights  ofan  infant  are  not  preju- 
&  John. 191. 


The  answer  of  an  infant  by  his  guardian  ad  litem,  is  not  evidence  in  his 
favor,  although  it  is  responsive  to  the  bill,  and  sworn  to  by  the  guardian  ad 
litem.  Bulkley  v.  Van  Wyck,  5  Paige,  536 ;  Stephenson  r.  Stephenson,  6 
Paige,  353. 

A  plaintiff  cannot  in  any  form  of  pleading  compel  an  infant  to  become 
a  witness  against  himself.    Bulkley  v.  Van  Wyck,  ubi  supra. 
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occasion.  In  Lucas  v.  Lucas  (/)  it  was  argued,  that  although  the  Of  Answers  by 
rule  is,  that  the  answer  of  an  infant  may  be  grossly  insufficient, 
and  the  plaintiff  cannot  by  taking  exceptions  compel  a  discovery 
from  the  infant,  but  must  prove  his  case,  yet  the  rule  went  no  far- 
ther, and  that  an  injunction  might  be  dissolved  upon  an  answer 
manifestly  insufficient,  and  not  meeting  the  equity  of  the  bill.  It 
was  held,  however,  that  in  all  cases  the  plaintiff  was  bound  to  make 
out  his  case  from  the  answer ;  and  that  unless  the  Court  could 
from  the  answer  see  the  equity,  it  would  not  interfere  with  the  le- 
gal title. 

It  seems  from  the  above  case  of  Lucas  v.  Lucas,  and  that  of 
Copeland  v.  Wheeler  (g),  that  although  a  plaintiff  cannot  show 
exceptions  for  cause  against  dissolving  an  injunction  upon  the  com- 
ing in  of  an  infant  defendant's  answer,  he  may  undertake  to  show 
cause  upon  the  merits,  and  by  that  means  gain  a  little  time  till  the 
next  day  of  motions. 

An  infant's  answer  is  expressed  to  be  made  by  his  guardian,  and  form  of. 
is  generally  confined  to  a  mere  submission  of  his  rights  and  inter- 
est in  the  matters  in  question  in  the  cause  to  the  care  and  protec- 
tion of  the  Court  (1).  The  general  saving  at  the  begining,  togeth- 
er with  the  denial  of  combination  at  the  conclusion,  common  to 
all  other  answers,  are  omitted ;  for  an  infant  is  entitled  to  the  ben- 
efit of  every  exception  which  can  be  taken  to  a  bill  without  ex- 
pressly making  it,  and  he  is  considered  incapable  of  the  combina- 
tion charged.  The  general  traverse  is  also  left  out  of  a  defend- 
ant's answer,  because  it  cannot  be  excepted  to  for  insufficiency  (h). 

Although  an  infant  cannot  be  called  upon  to  put  in  a  full  answer  May  state  de- 
to  the  plaintiff's  bill,  yet  he  may  state  in  his  answer  anything  which  fen<* 
he  means  to  prove  in  the  way  of  defence  (t). 

In  many  cases  the  answer  of  an  infant  ought  not  to  be  confined 
to  a  mere  submission  of  his  rights  to  the  protection  of  the  Court ; 
thus  it  may  be  for  his  benefit,  that  the  defence  intended  to  be  made 
on  his  behalf,  should  be  raised  by  his  answer,  and  thereby  made 
known  to  the  plaintiff;  or  it  may  be  necessary  to  state  facts  which 
would  otherwise  not  be  in  issue  in  the  cause  so  as  to  enable  the 
infant  to  give  evidence  thereon — but  whatever  admission  there 
may  be  in  the  answer,  or  whatever  points  may  be  tendered  thereby 


8 


')  13  Ves.  274.  (ft  Per  Lord  Chief  Baron  Richards, 

v  4  flro.  C.  C.  256.  in  Attorney-general  v.  Lambirth,  5 

Lord  Red.  254.  Price,  398. 


(1)  Mills  v.  Dennis,  3  John.  Ch.  367,  368. 


twenty-one. 
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Of  Answers  by  in  issue,  it  appears  that  the  plaintiff  is  not  in  any  degree  exonera- 

v*^^v^^-'  ted  from  his  duty  in  proving  as  against  the  infant  the  whole  case 

upon  which  he  relies  (J)  (1). 

Infant  dissatis-      Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of 

fied  with  an-     ^  inf^t  defendant,  and  the  infant  comes  of  age,  and  is  dissatis- 
swer  may  file     _,...,.     '  .     ,      ,  .  ,.        ,  «  , 

another.  ned  with  the  defence  put  in  by  his  guardian,  he  may  apply  to  the 

Court  for  leave  to  amend  his  answer,  or  to  put  in  a  new  one  (2) ; 
and  it  seems  that  this  privilege  applies  as  well  after  a  decree  has 
been  made  as  before. 
Bat  as  early  as      An  infant,  however,  wishing  to  make  a  new  defence,  must  ap- 
possible  after    pjv  ^0  the  Court  as  early  as  possible  after  attaining  twenty-one, 
for  if  he  is  guilty  of  any  laches,  his  application  will  be  refused  (I) 
(3).    Thus  in  Cecil  v.  Lord  Salisbury  (m),  where  an  heir-at-law, 
being  a  minor,  had  by  his  answer  desired  that  the  trust  estate 
might  not  be  sold,  and  had  offered  to  subject  other  lands  not  within 
the  trust,  for  better  raising  the  portions,  so  that  a  sale  of  the  trust 
estate  would  not  be  necessary,  and  the  question  at  the  hearing  of 
the  cause  was,  whether  he  should  be  bound  by  this  offer  in  his  an- 
swer or  not,  the  Court  held  him  to  it,  because  by  that  means  he 
had  delayed  a  sale,  observing,  that  if  he  would  have  departed  from 
what  he  had  offered,  he  ought  immediately  to  have  applied  to  the 

(j)  Holder  v.  Hearn,  1  Beav.  445.  S.  C,  bat  apon  reference  to  that  book 

(k)  Kelsall  v.  Kelsall,  2  M.  &  K.  it  will  be  found  that  the  case  of  Ben- 

409.  nett  v.  Lee,  there  reported,  occorred 

(l)  Bennett  v.  Lee,  1  Dick.  89 ;  in  in  1742,  whilst  that  in  1  Dick,  was  in 

Mr.  Wyatt's  edition  of  Dicken's  Re-  1743. 

rirts,  the  case  of  Bennett  v.  Lee,  in        («t)  2  Vera.  224. 
Atk.  487  &  529,'  are  referred  to  as 

(1)  Mills  v.  Dennis,  3  John.  Ch.  367,  368;  post,  219,  note  (1)  ;  2  Kent, 
(5th  ed.)  245;  Winston  v.  Campbell,  4  Hen.  &  Munf.  477;  Masaie  v.  Don- 
aldson, 8  Ohio,  377. 

(2)  Stephenson  v.  Stephenson,  6  Paige,  353;  James  v.  James,  4  Paige, 

An  infant  defendant  does  not  lose  his  right  to  object  to  the  jurisdiction  of 
the  Court  at  the  hearing,  upon  the  ground,  that  the  remedy  is  at  law,  al- 
though his  guardian  ad  litem  has  omitted  to  raise  such  objection  in  his  an- 
swer.   Bowers  v.  Smith,  10  Paige,  193. 

(3)  Mason  v.  Debow,  2  Hay  w.  178.  Nor  will  it  be  granted  on  his  coming 
of  age  without  an  affidavit,  that  he  can  now  make  a  better  defence  than  that 
previously  put  in.    Bennett  v.  Leigh,  1  Dick.  89 ;  Cecil  v.  Lord  Salisbury, 

An  infant  may  also  apply  to  put  in  a  better  answer  at  any  time  during  the 
suit,  and  before  coining  of  age,  provided  there  is  a  foundation  for  it  on  the 
merits.  Bennett  v.  Lee,  2  Atk.  487,  529 ;  Savage  v.  Carroll,  1  Ball.  & 
Beat.  549. 

And  he  may,  by  petition  merely,  stay  proceedings  in  the  cause  until  he  is 
prepared  with  his  answer.    Shield  v.  Bryant,  2  Marsh,  344 ;  3  Bibb,  525. 
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Court  to  have  retracted  his  offer,  and  amended  his  answer.    It  is  Of  Answers  by 
to  be  observed,  that  the  cause  was  heard  in  1691,  and  that  the  *-^**^~^~' 
heir  at  law  had  come  of  age  in  1687,  and  yet  no  complaint  had 
been  made,  either  that  he  had  been  defrauded  or  deceived,  or  that 
an  improper  defence  had  been  made,  but  he  acquiesced  in  the  an- 
swer up  to  that  time. 

The  same  reasons  which  prevent  an  infant  from  being  bound  by  Admissions 
his  answer,  operate  to  prevent  his  being  bound  by  admissions  in  ^de°on  part 
any  other  stage  of  proceeding,  unless  indeed  such  admissions  are  of  infant. 
for  his  benefit.     Thus  it  seems  that  where  an  infant  is  concerned, 
no  case  can  be  stated  by  the  Court  of  Chancery  for  the  opinion  of  Nor  <***  »ta- 
a  Court  of  Law,  because  an  infant  would  not  be  bound  by  the  ad- 
missions in  such  case  (n).    Upon  the  same  principle  it  has  been 
held,  that  an  infant  is  not  bound  by  a  recital  in  a  deed  executed 
during  infancy  (o). 

The  consequence  of  this  rule  is,  that  where  there  are  infant  de-  Necessary 

i  .    .  3  'lti.     >m»        «     facts  must  06 

fendants,  and  it  is  necessary,  m  order  to  entitle  the  plaintiff  to  the  proved  against 

relief  he  prays,  that  certain  facts  should  be  before  the  Court ;  such  Infant. 
facts,  although  they  might  be  the  subject  of  admission  on  the  part 
of  adults,  must  be  proved  against  the  infants  (1).    Thus  where 
the  bill  stated  that  one  of  the  defendants  was  out  of  the  jurisdic- 
tion, and  all  the  defendants,  some  of  whom  were  infants,  admitted 
the  fact,  but  no  proof  had  been  gone  into  upon  the  subject,  Sir  J. 
Leach,  V.  C.  said,  that  even  if  he  could  act  upon  the  admission  of 
the  adult  defendants,  he  could  not  act  upon  that  of  the  infants  (p).  Where  will  to 
For  the  same  reason,  in  the  ordinary  case  of  establishing  a  wiU  ^  establiBned 
relating  to  real  estate,  where  the  heir-at-law  is  an  infant,  it  is  al- 
ways necessary  to  establish  the  due  execution  of  the  will  by  the 
examination  of  witnesses. 

From  the  report  of  the  cases  of  Cartwright  v.  Cartwright,  and 
Sleeman  v.  Sleeman,  in  Mr.  Dicken's  Reports  (q),  it  seems  to  have 
been  held  that  where  the  heir  at  law  in  an  original  suit  being 
adult,  had  by  his  answer  admitted  the  due  execution  of  the  will, 
but  died  before  the  cause  was  brought  to  a  hearing,  leaving  an  in- 
fant heir,  who  was  brought  before  the  Court  by  revivor,  the  will 
must  be  proved  per  testes  against  the  infant  heir.     But  in  Livesey  [nfimt  bound' 

v.  Livesey  (r),  Sir  John  Leach,  M.  R.,  held,  that  the  circum-  by  admission 

in  original  suit' 
(n)  Hawkins  v.  Luscombe,  2  Swan.        (p)  Wilkinson  v.  Beal,  4  Mod.  408 ;  against  an- 
392.  see  post,  page  200.  cestor. 


(o)  Milner  v.  Lord  Harewood,  18        (q)  2  Dick.  545, 787. 
Ves.  274.  (r)  Cited  4  Sim.  132. 

(1)  Ante,  216,  note,  219,  note. 
vol.  i.  19 
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Of  Answers  by  stance  of  the  first  heir  having  admitted  the  will,  rendered  it  un- 
^^^^^^^^  necessary  to  prove  it  against  the  infant ;  and  in  a  subsequent  case 
(s),  the  V.  C.  of  England  expressed  himself  to  be  of  the  same 
opinion  as  the  Master  of  the  Rolls,  and  said  that  he  had  referred 
to  the  entries  of  the  cases  of  Sleeman  v.  Sleeman,  and  Cartwright 
v.  Cartwright,  in  the  registrar's  book ;  and  that  with  respect  to 
the  former,  no  such  thing  as  is  mentioned  by  the  reporter  appears 
to  have  taken  place ;  but  the  original  heir  having  admitted  the 
will,  the  Court  established  it;  and  with  respect  to  the  latter,  all 
that  was  stated  was,  that  on  hearing  the  will  and  proofs  read  (not 
saying  what  proofs),  the  Court  declared  that  the  will  ought  to  be 
established  (t). 
Master  cannot      In  proceedings  in  the  Master's  office,  under  a  decree  which  di- 
r?®eive.affi?a"  rects  witnesses  to  be  examined  upon  interrogatories,  if  infants  are 
cree.  concerned,  the  Master  cannot,  strictly  speaking,  receive  affidavits ; 

and  where  in  such  a  case  he  had  in  a  question  of  pedigree  pro- 
ceeded upon  affidavits  obtained  from  America,  the  Vice-Chancel- 
lor,  on  motion  for  that  purpose,  directed  the  Master  not  to  proceed 
upon  the  affidavits,  with  liberty,  under  the  circumstances,  to  apply 
to  the  Court,  if  by  death  or  otherwise,  it  became  impossible  to 
obtain  under  a  commission  the  evidence  of  persons  who  had  made 
the  affidavits  («). 
Effect  of  by  In  that  case,  however,  it  is  to  be  observed,  that  the  solicitor  for 
solicitor.  the  infant  had  not  concurred  in  the  mode  of  proceeding  adopted 

by  the  Master  ;  and  that  it  is  to  be  collected  from  the  report  that 
if  he  had,  the  parties  would  have  been  bound,  as  his  Honor  said, 
that  generally  speaking,  infants  are  bound  as  much  as  adults  are 
by  the  conduct  of  their  solicitor.  ' 

Of  replication       R  follows  from  what  has  been  said  above,  that  where  a  defend- 
to  infant's  an-  ant  to  a  suit  is  an  infant,  and  it  is  necessary  in  support  of  the  plain- 
tiff's case  that  some  fact  should  be  established,  which  it  is  not  ex- 
pressly for  the  benefit  of  the  infant  to  admit,  the  answer  of  the 
infant  must  be  replied  to,  and  the  fact  sought  to  be  established 
proved  by  evidence  derived  from  other  sources  than  the  infant's 
answer  or  admissions  on  his  behalf  made  by  those  conducting  the 
In  what  cases  cause  for  him.     Where,  however,  the  case  of  the  plaintiff  is  such 
unnecessary,     as  it  is  manifestly  to  the  advantage  of  the  infant  to  admit,  as  where 
an  infant  claims  an  interest  under  the  same  instrument  as  the 
plaintiff,  in  such  cases  it  is  not  necessary  to  reply  to  the  answer, 

(9)  Lock  «.  Foote,  4  Sim.  132.  (it)  Tillotson  9.  Hargrave,3  Mad 

(t)  Vide  etiam.  Robinson  v.  Cooper.    494. 
ib.  131. 
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or  to  go  into  evidence  to  prove  the  execution  of  the  instrument  Of  Admissions 
relied  upon,  and  the  cause  may  be  set  down  for  hearing  upon  the  ^^-^-^J, 
bill  and  answer.  For  the  instrument  under  which  both  the  plain- 
tiff and  the  defendant  claim,  being  stated  and  referred  to  in  the  bill, 
by  the  usual  words,  "  as  in  and  by  the  said  Indenture,  &c,  reference 
being  thereunto  had,  when  produced  will  more  fully  appear,"  be- 
comes part  of  the  record,  and  as  it  is  for  the  benefit  of  the  infant 
as  well  as  of  the  plaintiff  that  it  is  set  up,  no  necessity  exists  for 
establishing  it  by  any  other  proof.  It  is  for  this  reason,  also,  that 
the  general  traverse,  which  is  always  inserted  in  the  answer  of 
adult  defendants,  is  omitted  in  that  of  an  infant :  for  as  no  admis- 
sion can  be  made  on  the  part  of  an  infant  which  is  not  for  his  ad- 
vantage, the  insertion  of  such  a  traverse  is  unnecessary  to  protect 
him  against  any  inference  to  his  disadvantage  being  drawn  from  his 
not  having  specifically  traversed  any  particular  allegation  in  the 
bill,  whilst  by  generally  traversing  all  the  allegations  made  by  the 
plaintiff  he  would  be  precluded  from  taking  advantage  of  such  as 
are  in  his  favor. 

It  is  to  be  observed,  that  although  where  the  plaintiff  and  infant  Where  neces 
defendant  claim  under  the  same  instrument,  it  is  not  in  general  y* 
necessary  to  reply  to  the  answer,  and  prove  the  execution  of  such 
instrument ;  yet  where  such  instrument  is  in  itself  in  derogation  of 
any  other  right  which  the  infant,  but  for  its  existence,  might  have 
in  the  subject-matter  of  the  suit,  then  although  the  infant  may  take 
a  benefit  under  the  instrument,  it  will  still  be  necessary  to  esta- 
blish its  execution  by  evidence ;  as  where  a  plaintiff  claims  as  a 
devisee  of  real  estate,  and  the  infant  defendant  also  claims  under 
the  same  will,  but  fills  the  character  of  heir  at  law  of  the  testator, 
in  such  case  the  will  must  be  established  per  testes,  although  the 
infant  has  an  interest  under  it  as  well  as  the  plaintiff.  And  so  in 
all  cases  in  which  any  thing  is  stated  in  the  defendant's  answer 
which  the  plaintiff  does  not  think  proper  to  admit,  the  answer 
should  be  replied  to,  in  order  that  the  infant  defendant  may  have 
an  opportunity  of  proving  his  case. 

We  have  seen  before,  that  no  infant  can  be  bound  by  any  ad- 
missions made  in  his  behalf,  unless  such  admissions  are  for  his 
benefit ;  the  consequence  is,  that  in  all  cases  where  infants  are 
defendants,  the  case  against  them  must  be  established  by  strict 
evidence,  and  that  they  must  have  been  parties  to  the  suit  when 
the  witnesses  were  examined  (1),  if  they  have  become  parties  sub- 

(1)  In  Mills  v.  Dennis,  3  John.  Ch.  367,  which  was  a  suit  for  foreclosure, 
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Evidence      sequently  to  the  evidence  being  gone  into,  such  evidence  cannot 
s^£^^^  be  read  against  them  (z). 

Deeds  and  ex-  There  seems  to  be  no  rule  in  the  Court  of  Chancery  which  pre- 
provedwro6  vents  the  Provmg  of  exhibits  viva  voce,  by  order  at  the  hearing,  as 
voce  against  in-  well  in  cases  where  infants  are  concerned  as  in  others ;  though  it 
fant-  seems  to  have  been  otherwise  in  the  Exchequer  (y). 

Decree  cannot  The  Court  will  not  in  general  make  a  decree  by  consent,  where 
be  by  consent,  infants  are  concerned,  without  first  referring  it  to  the  Master,  to 
inquire  whether  it  will  be  for  their  benefit ;  yet  when  once  a  de- 
cree has  been  pronounced  without  that  previous  step,  the  author- 
ity of  it  is  the  same  as  if  it  had  been  referred  to  the  Master,  and 
he  had  made  a  report  that  it  would  be  for  their  benefit  (z) ;  and 
such  decree  cannot  be  reversed  unless  upon  such  grounds  as 
would  authorize  the  reversal  of  it  in  any  other  case.  It  must  not, 
however,  be  drawn  up  as  made  by  consent,  which  would  be  error 
(a).  Although  an  heir  at  law  is  entitled  to  an  issue  demsaoit  vd 
non9  and  the  Court  cannot  refuse  it  when  asked  for ;  yet  if  the 
counsel  for  an  infant  heir  be  satisfied  that  there  is  no  ground  to 
impeach  the  will,  he  is  well  justified  in  not  asking  for  an  issue  (6). 
Subpana  to  Where  an  infant  has  a  day  given  him  by  the  decree,  to  show 

show  cause^^  cau8e  against  it,  the  process  served  upon  him  at  his  coming  of  age, 
is  a  writ  of  subpoena,  which  is  a  judicial  writ  (1).     By  the  first 
Service  of  sub-  Order  of  December,  1833,  a  form  was  provided  for  a  subpoena  of 
pema  personal.  ^  description ;  this  Order  of  1833  has  however  been  discharged 
by  the  first  of  the  Orders  of  May,  1845,  which  do  not  provide  any 
form  in  place  of  the  one  abrogated.    The  service  of  a  subpoena  of 
this  description  must  be  personal,  unless  the  party  has  left  the 
kingdom,  or  has  absconded  to  avoid  service ;  in  which  case  an 
order  for  substituted  service  may  in  some  cases  be  obtained  (c). 
Making  decree      If  after  service  of  the  subpoena  to  show  cause,  the  party  does 
absolute.  not  appear  within  the  time  limited,  the  decree  will  be  made  abso- 

(z)  Quantock    v.  Bullen,  5  Mad.  (z)  Wall  9.  Buahby,  1  Bro.  C.  C. 

84 ;  and  see  Baillie  v.  Jackson,  10  Sim.  487. 

167.  (a)  Anon.  Freem.  127. 

(y)  Carlton    t>.  Brightwell,    2   P  (b)  Levy  v.  Levy,  3  Mad.  5245. 

Wms.  463.  (c)  Elcock  v.  Glegg,  2  Dick.  764. 

it  was  held,  that  there  could  be  no  valid  decree  against  an  infant,  by  default, 
nor  on  his  answer  by  guardian  ;  but  the  plaintiff  must  prove  his  demand  in 
Court,  or  before  a  Master,  and  the  infant  will  have  a  day  in  Court,  after  he 
comes  of  age,  to  show  error  in  the  decree.  See  Massie  v.  Donaldson,  8 
Ohio,  377;  Walton  «.  Coulson,  1  McLean,  125;  Chalfant  v.  Monroe,  3 
Dana,  35. 
(1)  2  Kent,  (5th  ed.)  245,  and  note. 
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lute,  without  entering  an  appearance  for  him  (d),  upon  motion,       Decrees 
supported  by  affidavit  of  service  and  certificate  of  non-appearance,  v^S^^x 
in  like  manner  as  a  decree  in  default  of  appearance  (e). 

It  is  said  above,  that  in  cases  of  foreclosure,  the  only  cause  Showing  cause 
which  can  be  shown  by  an  infant  after  attaining  twenty-one,  aSain^t  «cree- 
against  making  the  decree  absolute,  is  error  in  the  decree,  and  of  foreclosure. 
that  he  will  not  be  permitted  to  unravel  the  account,  nor  even  to 
redeem  the  mortgage  on  paying  what  is  due.  This  strictness,  aJ^J"68 
however,  must  not  be  understood  as  applying  to  cases  in  which 
fraud  or  collusion  have  been  made  use  of  in  obtaining  the  de- 
cree (/).  Neither,  it  is  apprehended,  will  the  above  rule  apply  Where  infant's 
to  cases  where  the  title  claimed  by  the  infant  is  paramount  the  mounuhe 
mortgage.  Thus,  in  a  case  where  an  estate  had  been  conveyed  to  mortgage, 
the  great»uncfc  and  grandfather  of  the  infant,  as  joint-tenants  in 
fee,  and  upon  the  death  of  the  great-uncle,  the  grandfather,  being 
the  survivor,  had  mortgaged  the  estate,  and  died,  leaving  the  infant 
his  heir  at  law.  Upon  a  bill  filed  by  the  mortgagee  against  the 
infant  to  foreclose,  the  infant  stated  in  his  answer  that  the  estate 
had  been  purchased  and  paid  for  by  his  great  uncle,  who  devised 
the  same  to  his  grandfather  for  life,  with  remainder  to  his  heirs  in 
tail,  and  so  claimed  the  estate  as  heir  in  tail  by  a  title  paramount 
the  mortgage,  but  the  Court  decreed  an  account,  and  that  the  de- 
fendant should  redeem  or  be  foreclosed,  unless  he  showed  cause 
within  six  months  after  he  came  of  age,  on  the  ground  that  the 
grandfather  being  by  the  deed  joint-tenant  in  fee  with  his  brother, 
whom  he  survived,  must  have  appeared  to  the  mortgagee  to  have 
a  good  title.  The  infant,  however,  when  he  came  of  age,  upon 
being  served  with  a  subpcena  to  show  cause,  moved  for  leave  to 
amend  his  defence,  by  putting  in  a  new  answer,  and  swore  that 
he  believed  he  could  prove  that  the  mortgagee  had  notice  of  the 
trust  for  his  great-uncle  at  the  time  he  lent  the  money,  which 
was  a  point  not  insisted  upon  in  his  former  answer,  and  the  Court 
made  the  order  (g).  The  reason  of  this  distinction  between  the 
case  of  a  claim  by  the  infant  paramount  the  mortgage,  and  that  of 
a  claim  subject  to  the  mortgage,  is  obvious,  for  in  the  latter  case 
it  will  be  presumed  that  the  Court  would  not  have  made  the  de- 
cree had  it  not  been  satisfied  that  the  mortgage  was  properly  exe- 
cuted, and  therefore  it  would  not  be  reasonable  to  allow  a  party 
claiming  subject  to  that  deed,  to  disturb  the  title  which  the  mort- 

(rf)  Gilb.  For.  Rom.  166;  Wharam        (/)  Lloyd  *.  Barnes,  2  P.  Wms. 
v.  Bronghton,  1  Ves.  185.  73. 

(e)  1  Harr.  425.  {g)  Anon.  Mos.  66. 

19* 


222  Persons  against  whom  a  Suit  may  be  instituted; 

Of  showing    gagee  had  acquired  under  it ;  but  in  the  former  case  the  mortgage 
'Swree*"1     maT  nave  keen  properly  executed,  and  the  account  taken  under 
v*^^v^^*s  it  may  have  been  perfectly  correct,  and  yet  the  mortgagor  may 
not  have  had  a  title  to  make  the  mortgage,  in  which  case  it  would 
not  be  just  to  preclude  the  infant  from  an  opportunity  of  establish- 
ing a  case  which,  from  the  circumstance  of  its  not  having  been 
insisted  upon  in  the  infant's  answer,  was  not  properly  submitted 
to  the  decision  of  the  Court  at  the  time  the  decree  was  pro- 
nounced. 
What  cause  In  ordinary  cases,  where  an  infant  has  a  day  given  him  to  show 

may  be  shown.  caU8e  against  making  a  decree  absolute,  he  may  either  impeach 
the  decree  on  the  ground  of  fraud  or  collusion  between  die  plain- 
tiff and  his  guardian,  or  he  may  show  error  in  the  decree.  He 
may  also  show  that  he  had  grounds  of  defence  which  were  not  be- 
fore the  Court,  or  were  not  insisted  upon  at  the  hearing,  or  that 
new  matter  has  subsequently  been  discovered,  upon  which  the  de- 
cree may  be  shown  to  be  wrong. 
Fraud  and  col-  If  the  ^ate  infant  seeks  to  controvert  the  decree  on  the  ground 
lusion.  of  fraud  or  collusion,  he  is  not  bound  to  proceed  by  way  of  re- 

hearing or  by  bill  of  review,  but  he  may  impeach  the  former  de- 
cree by  an  original  bill,  in  which  it  will  be  enough  for  him  to  say, 
Error  how        tnat  ^e  decree  was  obtained  by  fraud  or  collusion  (A).    He  may 
shown.  in  like  manner  impeach  the  decree  by  original  bill,  even  though 

his  ground  of  complaint  against  it  is  confined  to  error;  and  it  is 
said,  in  Richmond  v.  Tayleur,  that  a  very  eminent  practitioner 
(Mr.  Vernon)  in  case  of  an  erroneous  decree  against  an  infant, 
used  always  to  advise  the  bringing  of  an  original  bill  to  set  it  aside, 
but  in  such  bill  to  allege  specially  the  errors  in  the  former  decree. 
infant      d      ^  suc^  cases  **  1B  not  accessary  for  the  infant  to  wait  till  he  comes 
not  wait  till  of  of  age  before  he  seeks  redress,  but  application  for  that  purpose 
He-  may  be  made  at  any  time  (t)  (1). 

(A)  Richmond    v.  Tayleur,  1  P.  In  general,  however,  where  no  fraud 

Wms.  737.    In  the  case  of  gross  fraud  is  alleged,  the  proceedings  to  set  aside 

or  collusion  used  in  obtaining  a  de-  a  decree,  if  it  has  been  signed  and  en- 

cree,  the  Court  will  entertain  an  ori-  rolled,  must  be  by  bill  of  review,  or 

ginal  bill  for  the  purpose  of  impeach-  if  not  signed  and  enrolled,  by  >oppJe- 

ing  it,  even  though  the  party  com-  mental  bill  in  the  nature  of  a  MD  of 

plaining  was  not  an  infant  at  the  time  review.     Walley  v.  Berkhead,  3  Atk. 

of  the    decree    pronounced.      Vide  811 ;  Gulley  v.  Baker,  Ca.  Tern.  Talb. 

Lloyd  t>.  Mansel,  2  P.  Wms.  73;  201. 
Sheldon  v.  Fortescue,  3  P.  Wms.  111.        (t)  Ibid. 

(1)  Ante,  216,  note  (3). 
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If  the  late  infant  seeks  to  impeach  the  decree  by  showing  that  Of  Showing 
he  had  grounds  of  defence  which  were  either  not  before  the  Court     "j^JS^ 
or  not  insisted  upon  at  the  original  hearing,  he  may  apply  to  the  s^^-s/-^^ 
Court,  either  by  motion  or  petition,  for  leave  to  put  in  a  new  an-  neVdeftnoe11 
swer ;  and  it  seems  that  such  application  may  be  made  ex  parte, 
and  is  a  matter  of  course  (/). 

Although  it  is  a  matter  of  course,  that  where  an  infant  defend-  Where  croea- 
ant  to  a  suit  who  has  a  day  given  him  to  show  cause  against  the 
decree  after  attaining  twenty-one,  may  have  leave  to  put  in  a  new 
answer;  yet  if  he  was  plaintiff  in  a  cross  bill,  and  that  suit  or  any 
part  of  it  has  been  dismissed,  he  will  not  be  allowed  to  amend  Bill  of  diseov- 
his  cross  bill,  or  to  file  a  new  one  for  that  same  matter  (nt).  He  J2d™y1^ 
may,  however,  file  a  bill  of  discovery  in  aid  of  the  case  intended 
to  be  made  by  his  answer,  and  it  seems  that  if  he  does  so,  the 
time  of  six  months  allowed  by  the  course  of  the  Court  for  a  de- 
fendant to  show  cause  why  a  decree  should  not  be  made  absolute 
after  he  comes  of  age,  is  not  so  sacred  but  that  in  particular  cases, 
and  where  the  matter  is  of  consequence,  the  Court  may  enlarge  Of  enlarging 
it,  and  therefore,  in  the  case  before  referred  to,  of  Trefusis  v.  Cot- tune* 
ton,  where  a  defendant  on  attaining  twenty-one,  and  being  served 
with  a  subpctna  to  show  cause  against  a  decree,  filed  a  bill  against 
the  plaintiffs  in  the  original  suit  for  a  discovery,  and  applied  to 
the  Court  to  have  the  time  for  showing  cause  enlarged  till  the  de- 
fendants to  the  bill  of  discovery  had  put  in  their  answer;  the 
Lord  Chancellor  made  an  order  for  enlarging  the  time  for  three 
months  after  the  six  months  were  expired,  and  on  that  time  being 
out,  and  the  defendants  not  having  put  in  a  full  answer,  the  time 
was  twice  enlarged  upon  motion  quousque.  It  seems,  however, 
from  a  subsequent  notice  of  the  same  case  (n),  that  an  infant,  after 
he  attains  twenty-one,  cannot  controvert  the  original  decree  by  a 
new  bill  praying  relief,  unless  for  fraud  or  collusion,  or  for  er- 
ror (©),  and  that  if  he  does  so,  the  original  decree  may  be  pleaded 
in  bar  to  such  new  bill. 

Although  where  a  day  is  given  to  an  infant  to  show  cause  Infant  must 
against  a  decree,  he  need  not,  as  we  have  seen,  stay  till  that  time  W91       0lge, 
before  he  seeks  to  impeach  it  on  the  ground  of  fraud  and  collusion, 
or  error  (p);  yet  if  he  proceeds  on  the  ground  that  he  is  dissatis- 

(J)  Fountain  v.  Carrier,  1  P.  Wmi.  ard  of  Effingham,  Mob.  67-68. 

504 ;  Napier  v.  Lord  Effingaam,2P.  (n)  Ibid.  306. 

Wmi.  401 ;  Bennett  v.  Lee,  2  Atk.  (o)  Richmond   v.  Tayleur,  1    P. 

531 ;  Trefurie  v.  Cotton,  Mos.  306.  Wmi.  737. 

(**)  Sir  J.  Napier  v.  Lady  How-  (p)  Ibid. 
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Of  showing 

Cause  against 

Decrees. 


A  new  answer 
good  cause. 


Consequence 
of  a  new  de- 
fence. 


fied  with  the  defence  which  has  been  made,  and  wishes  to  pot  in 
a  new  answer,  he  must  in  general  wait  till  he  has  attained  twenty- 
one  before  he  applies,  because,  if  he  should  apply  before,  and 
there  should  be  a  decree  against  him  upon  the  second  hearing,  he 
may  with  as  much  reason  put  in  a  third  answer,  and  make  the 
proceedings  endless,  and  by  this  means  leave  it  in  the  power  of  a 
guardian  to  put  in  a  new  answer  for  him  during  his  minority,  and 
so  occasion  infinite  vexation.  This  was  the  opinion  originally  ex- 
pressed by  Lord  Hardwicke,  in  the  case  of  Bennet  v.  Lee  (r) ; 
though  he  afterwards  held,  in  the  same  case,  that  as  the  facts  upon 
which  the  infant  wished  to  rest  his  new  defence  were  of  long 
standing,  and  the  witnesses  were  consequently  very  old,  and  might 
die  before  he  came  of  age,  the  infant  might  put  in  a  better  an- 
swer (s).  And  so  in  Savage  v.  Carroll  (f),  leave  was  given  to  the 
infant  defendant,  upon  the  same  grounds,  to  put  in  an  amended  an* 
swer  before  attaining  twenty-one ;  but  it  was  subsequently  held  in 
the  same  case,  that  where  an  infant  before  attaining  twenty-one  ob- 
tains leave  to  put  in  a  new  answer,  he  will  thenceforth  be  con- 
sidered as  plaintiff,  and  as  such  will  be  bound  by  the  decree  (1). 

Where  an  infant  defendant  on  coming  of  age,  having  obtained 
leave  to  put  in  a  new  answer,  does  so  accordingly,  he  may  show 
that  fact  for  cause  why  the  decree  should  not  be  made  absolute, 
and  the  plaintiff  must  proceed  upon  the  answer  according  to  the 
rules  of  the  Court  in  other  cases  (*). 

The  consequence  of  an  infant  putting  in  a  new  answer  is,  that 
if  it  is  replied  to  he  may  examine  witnesses  anew  to  prove  his  de- 
fence, which  may  be  different  from  what  it  was  before  (x). 


Section  IX. 


Persons  of  Weak  Intellect. 

A  person  reduced  by  age  or  infirmity  to  a  second  infancy,  may 
defend  by  guardian  (2). 
(r)  2  Atk.  487. 


(s)  Ibid.  2  Atk.  532,  vide  etiam,  1 
B.  A  B.  548. 
(t)  2  B.  &,  B.  244. 


(u)  Cotton  v.  Trefusis,  Mos.  315. 
(1)  Napier  v.  Lord  Effingham,  2  P. 
Wms.  401. 


(1)  Ante,  216,  note. 

(2)  Manleverer  v.  Warren,  2  Jones,  47. 

A  female  defendant,  above  sixty  year*  of  age,  who  had  been  deaf  and 
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It  is  said  that  the  answer  of  a  superannuated  person  put  m  by  Answer  may  be 
guardian,  may  be  read  against  him  as  an  answer  of  one  of  full  ^^^V^^ 
age  put  in,  in  person  ;  and  that  the  difference  in  this  respect  be- 
tween such  answer  and  that  of  an  infant  put  in  by  guardian  is,  be- 
cause an  infant  improves  and  mends,  and  therefore  is  to  have  a 
day  to  show  cause  after  he  comes  of  age ;  but  the  other  grows 
worse,  and  is  to  have  no  day  (y). 


Section  X. 

Of  Bankrupts  and  Insolvent  Debtors. 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  Not  made  de- 
made  a  party  to  a  suit  in  Equity  against  whom  no  relief  can  be  fendants  to  MD 
,/^v  i.*ii  i     j  -»  praying  relief; 

prayed  (1) ;  and  it  follows  as  a  consequence  of  this  rule,  that  no      ' 

person  whose  interest  in  the  subject-matter  of  the  suit  has  been  ves- 
ted by  act  of  Law  in  another,  can  be  made  a  defendant ;  consequent- 
ly, it  has  been  held,  that  bankrupts  and  insolvent  debtors,  whose  in- 
terests, whether  legal  or  equitable,  in  the  property,  must  have  devol- 
ved upon  their  assignees,  cannot  be  made  parties  to  suits  relative 
to  any  property  which  is  affected  by  their  bankruptcy  or  insolvency 

W  («)• 
Upon  "this  principle,  a  demurrer  put  in  by  a  bankrupt  who  was  if  made,  may 

joined  as  a  co-defendant  with  his  assignees  in  a  bill  to  enforce  the  denmr- 
specific  performance  of  an  agreement  entered  into  by  him  pre- 
viously to  his  bankruptcy,  was  allowed  (a) ;  and  so  in  Collet  v. 
Wollaston  (6),  where  a  bill  was  filed  by  the  purchaser,  at  an  auc- 
tion, of  the  reversionary  interests  of  an  insolvent  debtor  in  certain 
stock  against  his  assignee  for  an  assignment  and  transfer,  one  of 
the  questions  at  the  hearing  of  the  case  was,  whether  the  in- 
fo) Leving  v.  Canely,  Prec.  Ch.  (a)  Whitworth  v.  Davit,  IV.  &B. 
329.  545;  vide  etiam,  Griffin  v.  Archer,  2 

(z)  Whitworth  v.  Davis,  1  Yes.  &    Anst.  478;  Lloyd  v.  Lander,  5  Mad. 
B.  &7  ;  Golla  v.  Ward,  3  P.  Wms.    288. 
311,  n.  1.  (ft)  3  Bro.  C.  C.  228. 

dumb  from  her  infancy,  was  admitted  to  appear  and  defend  by  guardian. 
Markle  v.  Markle,  4  John.  Ch.  168. 

(1)  8tory  Eq.  PL  §  231,  and  caiea  cited  in  notes;  Todd  v.  Stewart,  6  J. 
J.  Marsh,  432. 

f2)  Story  Eq.  PI.  §  519,  §  233,  and  note ;  De  Wolf  v.  Johnson,  10  Wheat. 
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In  what  eaan  solvent  himself  ought  not  to  have  been  made  a  party ;  bat  Lord 

Defendants. 

^-■_^  AlSraualey,  M.  R.  declared  his  opinion  to  be  that  he  was  not  a  nec- 
essary party ;  bat  as  the  reversionary  interest  appeared  to  have  been 
sold  for  a  very  low  price  (1),  he  said,  that  before  he  decreed  a 
specific  performance  of  the  contract,  he  would  direct  an  inquiry 
into  its  value. 
btM  if  **  *8  8a*d  ^  L°rd  Redesdale,  that  although  a  bankrupt,  made  a 

they  can,  party  to  a  bill  against  his  assignees  touching  his  estate,  may  demur 

-where  diacov-  to  the  relief,  all  his  interests  being  transferred  to  his  assignees,  yet 
bought  h  seems  to  have  been  generally  understood,  that  if  any  discovery 

is  sought  of  his  acts  before  he  became  a  bankrupt,  he  must  answer 
to  that  part  of  the  bill  for  the  sake  of  the  discovery,  and  to  assist 
the  plaintiff  in  obtaining  proof,  though  his  answer  cannot  be  read 
against  his  assignees,  otherwise  the  bankruptcy  might  entirely  de- 
feat justice  (c).  Upon  the  same  principle  it  seems  also  to  hare 
been  considered,  that  where  a  person  having  had  an  interest  in 
the  subject  of  a  bill  has  assigned  the  interest,  he  may  yet  be  com. 
peJled  to  answer  with  respect  to  his  own  acts  before  the  assign- 
ment (d)  (2). 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the 
correctness  of  the  rule  which  requires  a  bankrupt  to  answer  for 
the  sake  of  the  discovery  only,  by  the  judgment  of  Sir  Thos.  Plum- 
er,  V.  C.  in  Whitworth  v.  Davis  before  referred  to  («),  in  which  a 
bankrupt,  who  had  been  made  a  party  to  a  bill  for  a  specific  per- 
2T^«t  TTT?'  demurred>  his  Honor,  i.fterdisposing 
was  oro3Tr7      h  ^  be"1  "■*  to  sh™  **  the  balkmpt 

pi-i  devolved  upon  tt  1   *  T*™*  intCrC8t  fa  * 

bankrupt  was  not  a  ntT  "  P°Ult  °f  intere8t'  "*  ^^fore  the 
ground  alleged  in  sur^T^  V**tj9  «oe8ontOMy;M  Th*  <***' 
the  bankrupt  is  not  a  *"  bU1  is  more  questionable,  whether 

to  sustain  the  injunctin^r' J**7  f°r  the  P^0"5  of  *«wery  and 
Samuel  RomUly  -UtodtK  aD8Wer  aff°rds  Sround  for  iL     Sir 

Party,  with  the  view  tU     e/^°tlCe  to  •*•  to  make  ^  »M»krupt  i 
°  read  hls  ^wer,  for  the  purpose  of  susttin- 

W  Ibld-  («)  1  V.  &  B.  545. 

(1)  See  G  "  - 

WBwfeTE     Pi  3,b888.  »«»•(*),  «ad  owe.  cited  «'  to  m- 

1-  P1-  5  833,  and  note 
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ing  the  injunction  against  his  assignees ;  and  that  receives  some  In  what  cases 
authority  from  what  is  stated  by  Lord  Redesdale.  No  authority  is  v^l°  ^J. 
cited  for  that,  but  Lord  Redesdale's  judgment  is  confirmed  by  the  Whether  for 
intimation  from  the  bar,  of  the  current  opinion  that  the  bankrupt  *£lpurpo"e  of 
may,  for  the  purpose  of  discovery,  be  a  party  in  a  bill  for  an  in* 
junction.  I  hare  not  been  able  to  find  a  case  that  supports  that 
opinion,  but  the  knowledge  that  it  is  the  received  practice  is  suf- 
ficient to  induce  me  not  lightly  to  disturb  it  There  is  certainly 
great  convenience  in  this,  as  in  such  a  case  all  the  transaction 
may  be  known  to  the  bankrupt  alone,  and  the  party  seeking  relief 
would  be  entirely  deprived  of  it,  as  far  as  regards  the  injunction, 
if  a  discovery  cannot  be  obtained  from  the  only  party  having  a 
knowledge  of  the  transaction.  There  is,  however,  a  difficulty, 
consistently  with  the  rule  and  principle,  to  conceive  how  the  bank- 
rupt's answer  can  be  read  against  bis  assignees,  even  for  the  pur- 
pose of  an  injunction,  when  clearly  it  could  not  be  read  against 
them  at  the  hearing.  The  ease  of  Glassford  v.  Jeffrey,  in  the  Court 
of  Exchequer,  which  was  cited  as  an  authority  for  reading  the 
bankrupt's  answer  against  his  assignees,  affords  no  assistance  upon 
this  point,  all  the  assignees  having  put  in  distinct  answers,  craving 
leave  to  refer  to  the  answer  of  the  bankrupt  and  the  schedules  to 
that  answer,  not  having  any  knowledge  themselves  upon  the  sub- 
ject ;  in  that  instance,  therefore,  the  bankrupt's  answer  was  proper- 
ly read  against  them.  There  is  one  direct  authority  that  the  bank- 
rupt ought  not  to  be  made  a  party  even  for  the  purpose  of  discov- 
ery, Griffin  v.  Archer  (g) ;  the  note  is  short,  but  I  have  inquired 
from  the  Judges  who  decided  that  case,  and  find  the  report  of  the 
decision,  that  the  demurrer  was  allowed,  is  correct  The  case  of 
King  v.  Martin  (h)  does  not  bear  upon  the  subject ;  the  opinion 
of  the  Court  being,  thai  there  might  be  relief  against  the  bankrupt 
upon  the  fraud,  who  is  stated  expressly  to  be  a  material  party 
against  whom  a  decree  might  be  made.  There  was  another  late 
case,  Cooke  v.  Marsh  (•),  in  which  I  understand,  from  general  in- 
formation only,  that  the  demurrer  was  allowed ;  but  I  do  not  find 
distinctly  that  it  was  the  demurrer  of  the  bankrupt 

"  The  case  standing  thus,  upon  the  authorities,  how  is  it  upon 
principle  f  The  case  of  Fenton  v.  Hughes  (k)  lays  down  a  broad 
principle  that  would  exclude  this  bankrupt  as  a  party ;  viz.,  that  a 
person  who  has  no  interest,  and  is  a  mere  witness,  against  whom 

(*)  3  Anst.  478;  cited  2  Ves.  J.        (t)  In  Chan.  Trin.  1811. 
643.  (*)  7  Yes.  367,  [Sumner's  ed.  and 

(A)  3  Ves.  J.  641.  note  (a).] 
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In  what  cases  there  could  be  no  relief,  ought  not  to  be  a  party ;  a  bankrupt 
Defendants.  ,.,  >©  r      j  >  r 

stands  in  that  situation,  a  competent  witness,  haying  no  interest, 

against  whom,  therefore,  no  relief  can  be  had  at  the  hearing;  he 
falls  precisely  within  that  general  rule ;  and  the  cases  of  exception, 
stated  by  the  Lord  Chancellor,  do  not  comprehend  them.  So,  in 
the  case  of  Le  Texier  v.  The  Margravine  of  Anspach  (/),  where 
the  general  rule  is  laid  down,  the  case  of  a  bankrupt  is  not  stated 
as  constituting  an  exception ;  the  principle  is  certainly  against 
making  him  a  party ;  and  the  instance  of  exception  pot  by  the 
Lord  Chancellor,  in  Fenton  v.  Hughes,  is  mentioned,  not  with  ap- 
probation, but  as  standing  upon  authority  only,  having  been  intro- 
duced by  Lord  Talbot,  not  upon  a  very  satisfactory  principle.  The 
conclusion  is  therefore,  that  the  bankrupt  is  within  the  principle, 
and  is  not  one  of  the  persons  included  in  the  exceptions.  There- 
fore, upon  principle,  and  the  direct  authority  of  the  Court  of  Ex- 
chequer, opposed  by  no  decision,  this  bankrupt  ought  not  to  be 
made  a  party  even  for  the  purpose  of  discovery.  It  is  not  however, 
necessary  to  decide  that  in  this  case,  and  merely  stating  the  result 
of  my  inquiries,  I  desire  not  to  be  understood  as  opposing  my 
opinion,  though  formed  upon  a  consideration  of  the  principle  and 
authorities,  to  any  current  opinion  prevailing  as  to  the  practice  ; 
this  bill  being  framed  with  the  view  of  considering  the  bankrupt  as 
having  such  an  interest  that  relief  may  be  had  against  him,  involv- 
ing him  in  the  charges  with  the  other  defendants,  and  praying  re- 
lief generally  against  him,  considered  as  a  proper  party  against 
whom  the  prayer  of  relief  ultimately  may  be  sustained,  he  could 
not  move  for  the  costs  as  a  defendant  against  whom  discovery  only 
is  prayed,  and  no  decree  can  be  made.  It  is  then  perfectly  clear, 
that  relief  being  prayed  against  a  defendant,  who  can  be  a  party 
only  for  the  purpose  of  discovery,  he  may  demur  upon  that  ground 
that  relief  is  prayed  against  this  bankrupt,  when  at  all  events  a  dis- 
covery only  can  be  sought  against  him ;  it  seems  to  me,  that  with- 
out determining  the  general  question,  this  demurrer  may  be  sus- 
tained." 
If  reliefprayed  The  decision  of  Sir  Thomas  Plumer,  just  quoted,  still  leaves  it 
bankrupt  may  doubtful  whether  a  bankrupt  can  be  made  a  party  to  a  bill  against 
*™w"  his  assignees  for  the  mere  purpose  of  discovery  and  injunction ; 

ery  and  relief,  but  there  is  no  doubt  that  if  he  is  made  a  party  for  the  purpose  of 
Unless  where  obtaining  relief  against  him,  he  may  demur  to  the  bill,  and  that  in 
charge  of  fraud  Bucn  cage  njs  demurrer  wiH  protect  him  from  the  discovery  as  well 

(0  15  Yes.  159,  [Sumner's  ed.  notes.] 
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as  the  relief;  where,  however,  fraud  or  collusion  is  charged  between  In  what  cases 
the  bankrupt  and  his  assignees,  the  bankrupt  may  be  made  a  party, 
and  he  cannot  demur,  although  relief  be  prayed  against  him.  Thus, 
when  a  creditor,  having  obtained  execution  against  the  effects  of 
his  debtor,  filed  a  bill  against  the  debtor,  against  whom  a  commis- 
sion of  bankrupt  had  issued,  and  the  persons  claiming  as  assignees 
under  the  commission,  charging  that  the  commission  was  a  con* 
trivance  to  defeat  the  plaintiff's  execution,  and  that  the  debtor 
having  by  permission  of  the  plaintiff  possessed  part  of  the  goods 
taken  in  execution  for  the  purpose  of  sale,  and  instead  of  paying 
the  produce  to  t}ie  plaintiff  had  paid  it  to  his  assignees,  a  demurrer 
by  the  alleged  bankrupt,  because  he  had  no  interest  and  might  be 
examined  as  a  witness,  was  overruled  (w). 

Upon  the  same  principle,  where  a  man  had  been  fraudulently  in- 
duced by  the  drawer  to  accept  bills  of  exchange  without  consider- 
ation, and  the  drawer  afterwards  endorsed  them  to  others,  upon  a 
bill  filed  against  the  holder  and  drawer  of  the  bill  of  exchange  for 
a  delivery  up  of  the  bill,  and  an  injunction,  the  drawer  pleaded  his 
bankruptcy,  which  took  place  after  the  bill  filed,  in  bar  to  the  bill, 
and  the  Vice-Chancellor  overruled  the  plea  («). 

Where  a  defendant  becomes  bankrupt  after  the  commencement  ?*£k*?p<C7  *f 
of  the  suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has  abatement, 
his  choice  either  to  dismiss  the  bill  and  go  in  under  the  bankruptcy, 
or  to  go  on  with  the  suit,  making  the  assignees  parties  by  supple- 
mental bill  (o)  (1).  It  seems  that  in  Knox  v.  Brown  (j>)  Lord 
Thurlow  permitted  the  plaintiff  to  dismiss  his  own  bill  without 
costs,  because  it  was  by  the  act  of  the  defendant  himself  that  the 
object  of  the  suit  was  gone.  In  a  subsequent  case,  however, 
Rutherford  v.  Miller  (q),  the  Court  of  Exchequer  refused  to  make 
such  an  order  without  costs,  and  in  Monteith  v.  Taylor  (r),  where 
a  motion  was  made  on  behalf  of  the  defendant,  who  had  become 
bankrupt,  to  dismiss  the  plaintiff's  bill  with  costs,  for  want  of 

(m)  King  v.  Martin,  2  Ves.  J.  641,  (o)  Monteith  v.  Taylor,  9  Yes.  615. 

[Sumner's  ed.  Mr.  Hovenden's  note  (p)  2  Bro.  C.  C.  186. 

at  the  end ;  cited,  Lord  Red.  132.  (?)  2  Anst  458. 

(n)  Mackworthv.  Marshall,  3  Sim.  (r)  9  Yes.  615. 


ft 


Story  Eq.  PI.  §  342,  and  note ;  Sedgwick  v.  Cleveland,  7  Paige,  290. 
It 'is  to  be  borne  in  mind,  that  there  is  a  difference  in  reference  to  this 
point  between  cases  of  voluntary  alienation  and  cases  of  involuntary  alien- 
ation, as  by  insolvency  or  bankruptcy  of  the  defendant.  Story  Eq.  PI.  § 
342,  §  351,  et  seq.  lliis  distinction  is  fully  discussed  in  Sedgwick  v.  Cleve- 
land, 7  Paige,  290-292.    See  also  note  to  Story  Eq.  PI.  §  342. 
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Bankruptcy    prosecution,  Lord  Eldon,  although  he  at  first  entertained  a  doubt 
menced.      whether  he  could  make  such  an  order  with  costs,  afterwards  ex- 
^^*>s~^s  pressed   an  opinion   against   the  plaintiff  upon  that  point,  upon 
which  the  plaintiff  submitted  to  give  the  usual  undertaking  to  speed 
the  cause. 
Assignees  After  what  has  been  said,  it  is  scarcely  necessary  to  observe,  that 

brought  before  where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt,  or 
ptemenul8bill   ta^es  a^vantage  0I%  tne  Insolvent  Debtors'  Act,  it  will  be  necessary 
for  the  plaintiff,  if  he  proceeds  with  the  suit,  to  bring  the  assignees 
Death  of  as-     before  the  Court  by  a  supplemental  bill  (1) ;  and  it  has  been  de- 
signee abates.  c^e^  tnat  wnere  the  assignee  of  an  insolvent  has  been  already 
before  the  Court  as  a  defendant,  and  such  assignee  die  or  is  re- 
moved, and  a  new  assignee  is  appointed  in  his  stead,  the  suit 
abates,  and  that  the  26th  section  of  the  7  Geo.  IV.  c.  57,  applies 
only  to  cases  where  the  assignee  is  plaintiff,  and  not  to  cases  where 
he  is  a  defendant  (s). 

As  a  similar  section  occurs  in  the  Bankrupt  Act,  6  Geo.  IV.  c. 

16,  s.  7,  it  is  presumed  that  a  similar  construction  would  be  put 

upon  it  (f). 

K  .,  Where  a  bill  has  been  filed  against  a  defendant  who  afterwards 

ken  in  original  becomes  bankrupt,  and  a  supplemental  bill  is  in  consequence  filed 

causes  may  be  against  his  assignees,  the  evidence  taken  in  the  original  cause  pre- 
read  against       r     ,         i.    *.     i  ,  ,i^t  .      r, 
assignees;        viously  to  the  bankruptcy  may  be  read  at  the  hearing  against  the 

but  not  if  ex-  assignees ;  bur^where  it  appeared  that  some  of  the  witnesses  in 
place  after  tne  cause  had  been  examined  after  the  commission  issued,  and  De- 
commission is-  fore  the  supplemental  cause  was  at  issue,  the  Vice-Chancellor  al- 
flUe  '  lowed  an  objection  to  reading  their  depositions,  but  over-ruled  it 

so  far  as  it  extended  to  the  witnesses  who  had  been  previously  ex- 
amined («). 
Costs  of  as-         Although,  on  the  death  of  an  asssignee  of  an  insolvent's  estate, 
aignees.  any  creditor  of  the  insolvent  may  get  a  new  assignee  appointed  by 

the  Insolvent  Debtors'  Court;  and  all  the  insolvent's  property, 
which  was  vested  in  the  deceased,  will  immediately  thereupon  be- 
come vested  in  the  new  assignee ;  yet  where  no  new  assignee  has 
been  appointed,  a  party  having  a  demand  against  the  insolvent, 
but  not  having  proved  under  the. insolvency,  may  sue  the  execu- 


(#)  Bainbridge  v.  Blair,  Younge,  E.  as  to  that  of  a  creditor's  ass 

R.  389 ;   Mendham  v.  Robinson,  1  Lloyd  v.  Waring,  1  Coll.  596. 
Mvlne  &  Keene,  317;  vide  ante,  p.        (t)  Vide  ante,  p.  68. 
67;  the  prorision  of  the  act  applies  to      Ju)  Kitchens  v.  Congreve,  4 

the  case  of  an  official  assignee,  as  well  420. 


(1)  Ante,  986,  note ;  Sedgwick  v.  Cleveland,  7  Paige,  890, 891. 
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tors  of  the  deceased  assignee  (x).  It  may  here  be  observed,  that  Bankruptcy 
after  some  difference  of  opinion  upon  the  subject,  it  has  been  de-  "^J^n*^0"11" 
termined,  that  in  foreclosure  suits,  where  assignees  are  made  par- 
ties as  defendants,  in  respect  of  the  equity  of  redemption,  they  are 
not  entitled  to  their  costs  from  the  plaintiff,  even  though  they 
may  hare  received  no  assets  of  the  insolvent  or  bankrupt  where- 
with to  pay  them  (y). 


Section  XI. 

Persons  Outlawed  and  Attainted,  or  Convicted  of  Treason  or 

Felony. 

It  is  said  that  all  persons  disabled  by  Law  to  institute  or  main-  In  what 
tain  a  suit  may,  notwithstanding,  be  made  defendants  in  a  Court  defendant* 
of  Law,  and  cannot  plead  their  own  disabilities  (z) ;  and  it  is  pre- 
sumed that  this  rule  would  also  be  adopted  in  Courts  of  Equity, 
where  the  suit  seeks  to  establish  a  pecuniary  demand  against  the 
party ;  where  however  the  proceeding  is  in  rem,  and  a  person  un- 
der any  of  the  disabilities  alluded  to  is  interested  in  the  object  of 
the  suit,  then  it  would  seem  that  as  the  interest  of  the  party  is  en- 
tirely vested  in  the  Crown,  the  Attorney-general  would  be  the 
proper  defendant  (a).  Whether  in  such  case  the  party  himself 
should  be  joined,  is  a  point  which  does  not  appear  to  have  been 
determined,  but  it  is  submitted,  that  the  rule  before  laid  down,  viz. 
that  no  person  can  be  made  a  party  to  a  suit  against  whom  no  re- 
lief can  be  prayed,  will  apply  to  this  case  as  well  as  to  that  of 
bankrupts  and  insolvents. 


»P 


(z)  Fulcher  v.  Howell,  11   Sim.  fendant  cannot  plead  his  own  attain- 

0.  der  to  an  action  brought  against  him 

(y)  Appleby  t>.  Duke,  1  Ph.  273 ;  for  debt  or  trespass.     Banyster  «. 

Clarke  v.  Wilmot,  1  Ph.  276.  Trussell,  Cro.  Eliz.  516 ;  Coke's  En- 

(z)  Treatise  on  Star  Chamber,  part  tries,  246,  vide  etiam,  Ward  and  Pres- 

3,  sec.  6.    (2  Collect  Jurid.  140.)    It  tail's  cases,  in  1  Leon.  329 ;  and  Vin. 

is  said  in  the  above  Treatise,  that  per*  Ab.  Attainder,  [B.]  3* 

sons  attainted  of  treason  or  felony  are  (a)  Vide  Balch    v.  Wagtail,  1  P 

excepted  out  of  this  rule;  but  it  has  Wms.  445;   Hay  ward   v.  Fry,  ib. , 

been  decided  in  many  cases,  that  a  de-  Rex  v.  Fowler,  Bunb.  38. 
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Defendants  in 
fon^au^  Section  xn 

Paupers. 

Although  the  stat.  11  Hen.  VII.  c.  12,  before  referred  to,  as 
that  under  which  the  practice  of  admitting  parties  to  sue  in  forma 
pauperis  originated,  does  not  extend  to  defendants,  and  conse- 
quently a  defendant  in  an  action  at  Law  is  never  allowed  to  de- 
fend it  as  a  pauper  (b) ;  yet  a  greater  degree  of  liberality  is  prac- 
tised in  Courts  of  Equity,  and  a  defendant  who  is  in  a  state  of 
poverty,  and  as  such  incapable  of  defending  a  suit,  may,  as  well 
as  a  plaintiff,  obtain  an  order  to  defend  in  forma  pauperis,  upon 
making  the  same  affidavit  of  poverty  as  that  required  to  be  made 
by  a  plaintiff  (1).  Indeed,  originally  the  right  of  admission  in 
forma  pauperis  appears  to  have  been  confined  to  defendants.  By 
Lord  Bacon's  orders,  it  is  said,  "  that  any  man  shall  be  admitted 
to  defend  in  forma  pauperis  upon  oath,  but  for  plaintiffs  they  are 
ordinarily  to  be  referred  to  the  Court  of  Requests  or  to  the  pro- 
vincial counsels,  if  the  case  arise  in  the  jurisdiction,  or  to  some 
gentleman  in  the  country,  except  it  be  in  some  special  cases  of 
commiseration  or  potency  of  the  adverse  party  (c)." 

The  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis, 
has  not  the  effect  of  releasing  him  from  costs  ordered  to  be  paid 
at  the  time  of  his  admission,  but  the  payment  of  such  costs  may  be 
enforced  in  the  usual  manner.  It  may  however  be  doubtful 
whether  the  admission  may  not  have  a  retrospective  effect  upon 
costs  incurred  before  the  date  of  his  admission ;  but  concerning 
which,  no  order  for  taxation  and  payment  has  been  made  (d),  but 
where  a  defendant  had  been  committed  for  not  answering,  and 
had  subsequently  obtained  permission  to  defend  in  forma  pauperis, 
and  thereupon  had  put  in  his  answer,  Sir  J.  L.  Knight  Bruce,  V. 
C,  ordered  him  to  be  discharged  without  payment  of  the  costs  of 
the  contempt,  considering  the  Court  to  have  power  to  make  such 
an  order,  either  under  its  general  authority  independent  of  the 

(ft)  1  Tidd.  88.  (d)  Davenport  v.  Darenport,  1  Ph. 

(c)  Beames's  Ord.  45.  124. 


(1)  Pickle  v.  Pickle,  Halst.  Dig.  177;  M«Donough  v.  O'Flaherty,  1  Beat 
54. 

A  party  will  not  be  deprived  of  the  privilege  of  defending  himself  in  fa . 
pauperis,  on  account  of  his  misconduct.    Murphy  c.  Oldts,  1  Hogmn,  219 
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stat  11  Geo.  IY.  &  1  Will.  IV.  c.  36,  or  under  that  statute  com-      Pa«pew. 
bined  with  its  general  authority  (e).  v^^s/'^^ 

To  entitle  a  party  to  defend  as  a  pauper,  he  must  make  the 
same  affidavit  as  is  required  from  a  plaintiff  applying  to  sue  in  that 
capacity ;  and  it  seems  that  if  he  is  in  possession  of  the  property  tf  0t  admitted 
in  dispute,  though  it  be  ever  so  small,  he  cannot  be  admitted,  or  when  in i  pos- 
if  admitted,  he  may,  upon  the  fact  being  afterwards  shown  to  the  ^windifputT 
Court,  be  dispaupered  (/).    In  this  and  in  most  other  respects, 
the  rules  laid  down  with  regard  to  persons  suing  in  forma  pau- 
peris, are  applicable  to  persons  defending  in  that  character ;  the 
only  difference  being  in  the  form  of  application  for  admission,  the 
petition  for  which,  in  the  case  of  a  defendant,  is  much  shorter 
than  in  the  case  of  a  plaintiff,  and  is  not  required  to  contain  any 
statement  of  the  case.    Nor  is  it  necessary,  in  the  case  of  a  de- 
fendant, that  the  petition  should  be  accompanied  by  any  certificate 
of  counsel  (g). 


Section  XIII. 

Of  Persons  out  of  the  Jurisdiction  of  the  Court. 

Where  a  suit  affects  the  rights  of  persons  out  of  the  jurisdic-  Where  their 
tion,  the  Court  will  in  some  cases,  where  there  are  other  parties  SnSdtotiSoee 
concerned,  proceed  against  those  other  parties,  and  if  the  absent  of  others. 
'  persons  are  merely  passive  objects  of  the  judgment  of  the  Court, 
or  their  rights  are  incidental  to  those  of  the  parties  before  the 
Court,    a    complete  determination  may    be    obtained    without 
them  (A)  (1).    Thus  in  Attorney-general  at  the  relation  of  the 


(e)  Bennett  v.  Chudleigh,  2Y.&    vide  etUra,  Prac.  Reg.  381. 
.  164.  (g)  2  Harr.  390. 

(/)  Spencer  v.  Bryant,  11  Vee.  49 ;        (A)  Lord  Red.  25. 


(1)  8tory  Eq.  PI.  §  78,  §  81,  et  ieq.;  Fell  v.  Brown,  2  Bro.  C.  C.  (Per- 
kins's ed.)  276,  and  notes ;  West  v.  Randall,  2  Mason,  190-198 ;  Mallow  v. 
Hinde,  12  Wheat.  193 ;  Russell  v.  Clarke,  7  Cranch.  72 ;  Lucas  t>.  Bank  of 
Darien,  2  Stewart,  280 ;  Joy  n  Wirte,  1  Wash.  C.  C.  517. 

44  This  ground  of  exception,"  says  Mr.  Justice  Story,  "  is  peculiarly  ap- 
plicable to  suits  in  Equity  in  the  Courts  of  the  United  States,  which  suits 
can  be  maintained  in  general  only  by  and  against  citizens  of  different  States. 
If,  therefore,  the  rule  as  to  parties  were  of  universal  operation,  many  suits  in 
those  courts  would  be  incapable  of  being  sustained  therein,  because  all  the 
proper  or  necessary  parties  might  not  be  citiiens  of  different  States ;  so  that 
the  jurisdiction  of  the  Court  would  be  ousted  by  any  attempt  to  join  them. 
On  this  account  it  is  a  general  rule  in  the  Courts  of  the  United  States  tod: 
pense,  if  consistently  with  the  merits  of  the  case  it  can  possibly  be  '' 
with  all  parties,  over  whom  the  Court  would  not  possess  jurisdiction. 

20# 
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Joint  debtors. 


University  of  Glasgow  v.  Baliol  College  (t),  which  was  an  infor- 
mation filed,  impeaching  a  decree  made  in  1699,  on  a  former  in- 
formation by  the  Attorney-general  against  the  trustees  of  a  testator, 
his  heirs  at  law  and  others,  to  establish  a  will  and  charity  created 
by  it,  alleging  that  the  decree  was  contrary  to  the  will,  and  that 
the  University  of  Glasgow  had  not  been  made  a  party  to  the  suit  ; 
Lord  Hardwicke  overruled  the  latter  objection,  as  the  University 
of  Glasgow  was  a  corporation  out  of  the  reach  of  the  process  of 
the  Court,  which  circumstance  warranted  the  proceedings  without 
making  that  body  party  to  the  suit  (k). 

And  so  where  a  bill  was  filed  for  the  recovery  of  a  joint  debt 
against  one  of  two  partners,  the  other  being  out  of  the  kingdom, 
the  question  before  the  Court  was,  whether  the  defendant  should 
pay  the  whole  or  only  a  moiety  of  the  debt,  and  Lord  Hardwicke 
was  of  opinion  that  he  ought  to  pay  the  whole  (I)  (1).  Upon  the 
same  principle  a  bill  may  be  brought  against  one  factor  without 
his  companion,  if  such  companion  be  beyond  sea  (») ;  and  where 
there  were  two  executors,  one  of  whom  was  beyond  sea,  and  a  bill 
was  filed  by  a  residuary  legatee  against  the  other  to  have  an  ac- 
count of  his  own  receipts  and  payments,  the  Court  upon  an  objec- 
tion being  taken  at  the  hearing,  on  the  ground  of  the  absence  of 
the  co-executor,  allowed  the  cause  to  go  on  (»). 

In  the  case  of  Smith  v.  The  Hibernian  Mine  Company  (o), 
Lord  Redesdale  says,  "  the  ordinary  practice  of  Courts  of  Equity, 
when  one  party  is  out  of  the  jurisdiction  and  other  parties  within 
it,  is,  to  charge  the  fact  in  the  bill,  that  such  a  person  is  out  of 
the  jurisdiction,  and  then  the  Court  proceeds  against  the  other 
parties,  notwithstanding  he  is  not  before  it  (2). 


(t)  Dec.  11, 1744. 
(k)  Lord  Red.  25  n.  (g). 
(I)  Darwent   v.  Waltoi 
510. 


Darwent   v.  Walton,  2   Atk. 


(m)  Cowslad  v.  Cely,  Prec.  Ch.  83. 
(»)  Ibid. 


(p)  1  Sch.  &  Lef.  540;  we  also 
Cockburn  v.  Thompson,  16  Ves.  325; 
Waller  v.  Waller,  1  Vera.  486;  Ro- 
gers v.  Linton,  Bnnb.  200;  WiUaui 
v.  Busby,  5  Beav.  193. 


Eq.  PI.  §  79 ;  West  v.  Randall,  2  Mason,  196 ;  Russell  v.  Clarke,  7  Cntoch, 
69,  98;  Milligan  v.  Milledge,  3  Cranch,  220 ;  Simms  v.  Guthrie,  9  Cranes, 
19,  29 ;  Elmendorf  v.  Taylor,  10  Wheat.  152 ;  Mallow  r.  Hinde,  12  Wheat. 
193 ;  Harding  v.  Handy,  11  Wheat.  103 ;  Ward  v.  Arredendo,  1  Paine,  C.C. 
413, 414.  See  the  Act  of  Congress  on  this  subject,  passed  Feb.  28, 1839,  ch. 
36,  §1,  by  which  an  important  alteration  has  been  effected.  The  pronaofls 
of  it  are  stated  in  the  note  to  Story  Eq.  PI.  (3d  ed.)  §  79. 

(1)  Story  Eq.  PI.  §  82. 

This  rule,  that  the  Court  can  proceed  to  a  decree  against  those  parties,  who 
are  within  the  jurisdiction,  must  be  taken  with  the  qualification  that  it  can 
be  done  without  manifest  injustice  to  the  absent  partner.  Story  Eq.  PI.  1 78* 
§  82 ;  MUligan  v.  Milledge,  3  Cranch,  220. 

~  Story  Eq.  PI.  §  80; 

bill,  however,  should  not  only  allege,  that  the  person  is  out  of  the  jn- 
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'In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with  his  Having  inci- 
suit  and  obtain  an  injunction  against  a  party  resident  in  this  coun- 
try, although  the  other  parties  claiming  the  property  are  out  of  the 
jurisdiction  (p).  In  such  cases,  however,  the  plaintiff  is  bound  ?V *^12f 
to  use  prompt  diligence  to  get  the  parties  who  are  absent  to  come 
in  and  interplead  with  those  who  are  present.  If,  however,  he 
does  not  succeed  in  doing  so  within  a  reasonable  time,  the  con- 
sequence is,  that  the  party  within  the  jurisdiction  must  have  that 
which  is  represented  to  be  the  subject  of  competition,  and  the 
plaintiff  must  be  indemnified  against  any  proceeding  being  after- 
wards taken  on  the  part  of  those  who  are  out  of  the  jurisdiction. 
"  For  this  purpose,  if  the  plaintiff  can  show  that  he  has  used  all 
due  diligence  to  bring  persons  out  of  the  jurisdiction  to  contend 
with  those  who  are  within  it,  and  they  will  not  come,  the  Court 
upon  that  default,  and  their  so  abstaining  from  giving  him  an  op- 
portunity of  relieving  himself,  would,  if  they  afterwards  came  here 
and  brought  an  action,  order  service  on  their  attorney  to  be  good 
service,  and  injoin  that  action  for  ever,  not  permitting  those,  who 
refused  the  plaintiff  that  justice,  to  commit  that  injustice  against 
him  "  (q). 

Upon  the  same  ground  it  has  been  determined,  that  where  a 
party  to  a  bill  of  interpleader  who  has  been  served,  will  not  ap- 
pear, and  stands  out  all  the  process  of  contempt,  the  bill  may  be 
taken  pro  confesso  against  him,  and  he  will  be  decreed  to  inter- 
plead with  the  other  defendants  (r). 

Where,  however,  the  person  who  is  out  of  the  jurisdiction  is  one  Where  their 
whose  interests  are  principally  affected  by  the  bill,  the  Court  can-  inter««ts  pnn- 
not  proceed  in  his  absence,  even  though  the  parties  having  the  ted/tiie  Court 
legal  estate,  are  before  the  Court  (1);  thus  where  a  judgment-  cannot  proceed 
creditor,  who  had  sued  out  an  elegit  upon  his  judgment,  filed  a  J*    ev 
bill  for  equitable  execution  against  real  estates,  which  were  vested 
in  trustees  upon  certain  trusts,  the  Court  would  not  proceed  with 


(q)  Per  Lord  Eldon,  2  V.  &  B.  412.    Exc.  Rep.  64,  and  the  decree,  ib.  69, 
vide  etiam,  Martinius  ».  Holmuth,  ib.    n.  (c). 


)  Stevenson  v.  Anderson,  2  Ves.    412,  n. ;  Cooper,  245,  8.  C. 
407.  (r)  Fairbrother  v.  Prattent,  Dan. 


risdiction,  bat  it  should  go  on  to  pray  process  against  him,  so  that  he  maybe 
made  amenable  to  the  process  of  the  Court,  if  he  should  come  within  the  ju- 
risdiction. Ib. ;  Munoz  v.  De  Tartel,  1  Beavan,  109 ;  Brookes  v.  Burt,  1 
Beavan,  109.  The  22d  rule  of  the  Rules  of  the  Supreme  Court  of  the  United 
States  assumes  the  propriety  of  this  doctrine. 

(1)  Story  Eq.  PI.  j  81 ;  Fell  v.  Brown,  2  Bro.  C.  C.  (Perkins's  ed.)  278, 
279,  notes ;  Joy  v.  Wirtz,  1  Wash.  C.  C.  517 ;  Russell  v.  Clarke,  7  Cranch, 
78. 
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Having  inci-  the  cause,  because  the  equitable  tenant  for  life,  subject  to  the 
dental  interest*  ^^  wafl  aDroali  [sy  Upon  the  same  principle  it  has  been  held, 
that  bail  cannot  maintain  an  injunction  against  a  creditor,  who 
has  recovered  a  verdict,  where  the  principal  debtor  is  out  of  the 
jurisdiction  (f). 

In  a  case,  where  a  contract  for  the  sale  of  an  estate  in  the  West 
Indies,  had  been  entered  into  by  a  person  who  resided  there,  and 
had  got  into  possession  without  paying  the  purchase-money,  and  a 
suit  was  instituted  in  this  country  by  the  vendor  against  the  con- 
signees appointed  by  the  purchaser,  Lord  Lyndhurst  refused  to 
entertain  a  motion  for  a  receiver  of  the  proceeds  of  the  consign- 
ments, on  the  ground  that  the  purchaser,  who  was  the  principal 
defendant,  was  abroad,  and  had  never  been  served  with  a  sufcpce- 
na  (u).  Upon  the  same  ground,  Sir  J.  Leach,  V.  C,  in  Coward 
v.  Chadwick  (z),  refused  a  motion  by  a  second  mortgagee  for  the 
appointment  of  a  receiver  where  the  mortgagor  was  out  of  the 
jurisdiction. 

With  respect,  however,  to  the  appointment  of  a  receiver,  in  the 
absence  of  the  mortgagor,  the  practice  has  undergone  considera- 
ble alteration  in  consequence  of  the  decision  of  Lord  Eldon,  in 
Tanfield  v.  Irvine  (y) :  in  that  case  an  application  for  a  receiver 
had  been  made  to  Sir  J.  Leach,  V.  C,  by  the  grantee  of  an  an- 
nuity, which  was  secured  by  an  equitable  charge  upon  an  estate, 
though  the  grantor  had  gone  abroad  and  had  not  appeared  to  the 
suit,  and  the  application  was  refused  on  the  ground  that  the  Court 
had  not  jurisdiction  to  deprive  a  man,  who  was  not  present,  of  the 
possession  of  his  estate  :  but  upon  the  motion  being  renewed  be- 
fore Lord  Eldon,  he  made  the  order  for  a  receiver,  but  guarding 
it,  however,  in  such  a  way  as  not  to  prevent  any  person  having  a 
better  title  to  the  possession  of  the  estate,  from  ousting  him  if  they 
pleased.  His  Lordship  observed,  that  he  did  not  see  why  the 
rights  of  the  equitable  mortgagee  were  to  be  taken  away,  by  the 
circumstances  that  the  mortgagor  had  not  entered  an  appearance, 
and  could  not  be  compelled  to  do  so  (1).  The  rights  of  a  sec- 
ond mortgagee  might  be  delayed  to  all  eternity,  if  the  residence 
of  the  mortgagor  out  of  the  jurisdiction  were  to  have  the  effect 
which  the  Vice-chancellor  had  given  it  (*). 


Appointment 
of  receiver  in 
absence  of 
mortgagor. 


(#)  Browne  v.  Blount,  2  Rom.  & 
M.  83. 

(r)  Roveray  c.  Grayson,  3  Swan. 
145,  n. 

(u)  Stratton  v.  Davidson,  1  Ross. 


&M.484. 

(z)  2  Ron.  150,  n. 
(y)  2  Ross.  149. 
(z)  Vide  the  order  made  in  this  « 
2  Ross.  152. 


(1)  Bee  Fell  v.  Brown,  2  Bro.  C.  C.  (Perkins's  ed.)  278, 279,  and 
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It  may  also  be  observed,  that  by  the  40th  Order  of  August,  Practice  where 
1841,  the  Court  is  expressly  authorized,  when  a  suit  is  defective  ^en2bi^n  7 
for  want  of  parties,  and  the  defendant  has  not  taken  the  objection  v^^»n^^^ 
by  plea  or  answer,  to  make  a  decree,  if  it  shall  think  fit,  saving 
the  rights  of  the  absent  parties  (a). 

It  is  usual,  in  cases  where  any  of  the  persons  who,  if  resident  in  In  what  cmm 
this  country,  would  be  necessary  parties  to  a  suit  are  abroad,  to  P*™»- 

make  such  persons  defendants  to  the  bill,  charging  the  fact  of 
their  being  abroad  and  praying  that  they  may  be  served  with  pro* 
cess  when  they  come  within  the  jurisdiction  (6) :  and  although  it 
appears  to  have  been  at  one  time,  considered  that  the  omission  of 
their  names  in  the  prayer  of  process  would  not  render  the  record 
defective  (c),  it  has  recently  been  determined  that  it  is  necessary 
to  pray  process  against  them,  and  that  a  bill  which  omits  to  do  so 
is  liable  to  demurrer  (d)  (1). 

Where  a  party  alleged  in  the  bill  to  be  out  of  the  jurisdiction  of  where  process 
the  Court,  subsequently  becomes  amenable  to  it,  he  may,  if  pro-  pr&yed. 
cess  has  been  prayed  against  him,  be  served  with  such  process.  Wher*  not 
If  process  has  not  been .  prayed  against  him,  the  bill  must  be 
amended  for  the  purpose  of  praying  it,  if  the  state  of  the  proceed- 
ings will  admit  of  such  amendment,  if  they  will  not,  a  supplemen- 
tal bill  must  be  filed  against  him  (e).    The  most  convenient  course 
for  the  plaintiff  to  adopt  in  such  cases  seems  to  be,  to  allege  in 
his  bill  that  the  defendant  is  out  of  the  jurisdiction,  and  then  to 
pray  process  against  him  in  the  ordinary  manner.    By  this  course, 
if  the  defendant  come  within  the  jurisdiction,  no  order  is  requisite 
to  authorize  process  to  issue  against  him  (2).     In  Capel  v.  Butler,  Where  party 
where  a  party  who  was  named  as  a  defendant,  but  had  never  been  JJJJ""  YohMn" 
served  with  a  subpoena,  appeared  by  counsel  at  the  hearing,  and 
consented  to  be  bound  by  the  decree,  the  defect  arising  from  his 
not  having  been  served  or  answered  was  held  to  be  cured  (f). 

In  some  cases,  where  a  defendant  has  been  abroad  during  the  After  decree, 
proceedings  in  a  cause,  he  has  been  allowed  to  come  in  after  a 
decree  has  been  pronounced,  and  to  have  the  benefit  of  it  without 
the  process  of  filing  a  supplemental  bill :  thus,  in  Banister  v.  Way 

(a)  See  poet,  Ch.  on  Parties.  (d)  Taylor   v.  Fisher,  Rolls,  Sit. 

(ft)  Lord  Red.  134.  tings  after  Hill.  T.  1835,  MS. 

(e)  Haddock  v.  Thomlinson,  9  S.  (e)  Lord  Red.  134. 

&S.219.  (/)  2S.dbS.457. 


(1)  Ante,  234,  note  (2). 
~  See  ante,  234,  note  (2). 
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Practice  where  (^),  after  a  decree  pronounced  establishing  a  will,  and  directing 
"amenable.  *  *^e  accessary  accounts,  some  of  the  residuary  legatees,  having 
v^*~v-^^  been  abroad,  applied  to  have  the  benefit  of  the  decree,  submitting 
to  be  bound  by  it,  and  an  order  was  made  (they  submitting  to  the 
decree),  that  they  should  be  at  liberty  to  enter  their  appearance 
by  their  clerks  in  Court,  and  that  they  should  have  the  like  benefit 
of  the  decree  as  if  they  had  put  in  an  answer,  and  had  appeared  at 
the  hearing  of  the  cause.     A  similar  order  was  made  by  Lord 
Lyndhurst,  after  a  cause  had  been  heard  upon  further  directions  ( Jfc). 
Order  to  It  is  to  be  observed,  that  where  a  defendant  is  stated  to  be 

amend  cannot  abroad,  and  process  is  prayed  against  him  when  he  shall  come 
teYusuaTtinM  within  the  jurisdiction  of  the  Court,  he  is  not  considered  a  party 
on  ground  that  to  the  suit,  (at  least  till  he  has  been  served  with  process,)  for  the 
^im^rhr*  determination  of  any  point  of  practice  arising  between  the  plain- 
answered,        tiff  and  the  other  defendants  (t). 

It  is  stated  in  Lord  Redesdale's  Treatise  on  Pleading,  that 
"  when  a  person  who  ought  to  be  a  party  is  out  of  the  jurisdiction 
of  the  Court,  that  fact  being  stated  in  the  bill,  and  admitted  by 
the  defendants,  or  proved  on  the  hearing,  is  in  most  cases  a  suffi- 
cient reason  for  not  bringing  him  before  the  Court"  (k)  (1). 

In  the  case  however  of  Egginton  xk  Burton  (J),  upon  a  bill  by 
a  creditor  against  the  trustees  under  a  deed  of  trust  for  the  pay- 
ment of  debts,  charging  that  the  debtor  and  author  of  the  trust 
was  out  of  the  jurisdiction,  although  the  trustees  admitted  that 
fact,  Sir  J.  Wigram,  V.  C,  refused  to  act  upon  the  admission,  and 
gave  the  plaintiff  liberty  to  exhibit  interrogatories  to  prove  it. 
There  were  not  either  infants  or  married  women  defendants  in 
the  cause,  so  that  this  decision  would  seem  to  establish  that  the 
fact  of  a  defendant  being  out  of  the  jurisdiction  is  one  of  the  cir- 
cumstances which  the  Court  requires  to  be  proved  for  its  own 
satisfaction,  previous  to  making  a  decree,  notwithstanding  no  issue 
is  raised  upon  the  subject  by  the  pleadings. 

Circumstances  of  this  description  are  usually  made  the  subject 
of  a  reference  to  the  Master,  and  are  not  proved  at  the  hearing.  ' 
Thus  in  the  case  of  a  gift  to  children  as  a  class,  the  Court  does 
not  make  a  decree  affecting  the  property  until  satisfied  by  the 
Master's  report,  that  all  the  members  of  the  class  are  parties  to  the 

suit ;  and  neither  evidence  nor  admissions  will  be  a  reason  for  dis- 
\ 
r)  3  Dick.  687.  (t)  King  of  Spain  v.  Hullett,  3  Sim. 

'    White  v.  Hall,  1  Row.  A  M.    33d. 

(ft)  Page  164. 
(0  1  Hare,  448. 

(1)  Story  Eq.  PI.  §  78. 


* 
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poising  with  a  reference  upon  the  subject  (m).  There  does  not  Practice  whore 
seem  to  be  any  other  case,  than  that  of  a  defendant  being  out  of  "^me^abUj/ 
the  jurisdiction,  to  which  the  Court  throws  upon  the  plaintiff  the 
proof  by  evidence,  at  the  hearing  of  a  fact  admitted  by  competent 
defendants.  # 

In  Dibbs  v.  Goren  (n),  Lord  Langdale,  M.  R.,  refused  to  make 
the  fact  of  a  defendant  being  out  of  the  jurisdiction  the  subject  of 
a  reference  to  the  Master,  but  gave  leave  to  exhibit  an  interroga- 
tory upon  it    - 

Hughes  v.  Eades  (0),  was  a  creditor's  suit,  in  which  it  was 
sought  to  charge  the  real  estate  of  the  debtor  as  well  as  the  per- 
sonalty. Some  of  the  defendants  were  infants  and  married  wo- 
men, and  no  proof  was  given  either  of  the  debt,  or  of  two  of  the 
parties  interested  in  the  real  estate  in  remainder  being  out  of  the 
jurisdiction.  Sir  J.  Wigram,  V.  C,  was  of  opinion,  that  proof,  on 
both  of  these  facts,  should  have  been  given  at  the  hearing,  but  he 
gave  leave  to  exhibit  interrogatories  for  the  purpose  of  proving 
them.  * 

There  are  different  ways  of  serving  a  subpatna  upon  persons  out 
of  the*  jurisdiction,  which  will  be  mentioned  in  the  Chapter  on 
ProcesB,*  when  service  has  been  duly  effected  by  any  of  the  means 
therein  mentioned,  the  cause  is  prosecuted  against  them  in  the 
ordinary  manner. 

(m)  Sec  port,  page  364.  (o)  1  Hare,  436. 

(n)  1  Beav.  457? 


240  Of  necessary  Parties  to  a  Suit. 


CHAPTER  V. 


OF  PARTIES   TO   A   SUIT. 


Section  I.  —  Of  necessary  Parties,  in  respect  of  the  Concur- 
rence of  their  Interests  with  that  of  Plaintiff. 

General  Rule.       It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete  jus- 
tice by  deciding  upon  and  settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  so  as  to  make  the  performance  of 
the  order  of  the  Court  perfectly  safe  to  those  who  are  compelled 
All  h    '     '  -  to  °^ey  **'  an(^  to  Prevent   future  litigation  (a)  (1).      For  this 
terest  must  be  purpose,  all  persons  materially  interested  in  the  subject,  ought 
P^^es.  generally,  either  as  plaintiffs  or  defendants,  to  be  made  parties 

to  the  suit,  or  ought  by  service  upon  them  of  a  copy  of  the  bill,  to 
have  an  opportunity  afforded  of  making  themselves  active  parties 
in  the  cause,  if  they  should  think  fit  (b)  (2). 

In  pointing  out  the  application  of  this  rule,  I  shall  consider 
it  firstly,  with  reference  to  those  whose  rights  are  concurrent 
with  those  of  the  party  instituting  the  suit ;  and  secondly,  with 
reference  to  those  who  are  interested  in  resisting  the  plaintiff's 
claim. 

(a)  Lord  Red.  133.  (ft)  Orders,  August,  1841,  23rd  4 


JSL 


(1)  Story  Eq.  PI.  §  72;.  Caldwell  t>.  Taggart,  4  Peters,  190;  Wert  *. 
Randall,  2  Mason,  190-196 ;  Joy  v.  Wirt*,  1  Wash.  C.  C.  517. 

(2)  Generally,  all  persons  interested  in  the  subject  of  a  suit  should  be 
made  parties,  plaintiffs  or  defendants.  Stephenson  t>.  Austin,  3  Metcalf, 
474,  480;  Williams  v.  Russell,  19  Pick.  162,  165;  Elderkin  v.Shu)tx,2 
Blackf.  346 ;  Oilman  v.  Cairns,  1  Breese,  124 ;  Elston  v.  Blanchard,  2  Seam. 
422 ;  Greenup  v.  Porter,  3  Scam.  65;  Scott  v.  Moore,  3  Scam.  315;  West 
v.  Randall,  2  Mason,  181 ;  Caldwell  v.  Taggart,  4  Peters,  190 ;  Crocker  «. 
Higgins,  7  Conn.  342 ;  Duncan  v.  Mizner,  4  J.  J.  Marsh.  447 ;  Todd  «.  Ster- 
rett,  6  J.  J.  Marsh.  432 ;  Clark  v.  Long,  4  Rand.  451 ;  Footman  v.  Pray,  R. 
M.  Charlt.  291 ;  Watkins  v.  Washington,  2  Bland,  509;  Hozie  v.  Can,  1 
Sumner,  172 ;  Whiting  v.  Bank  of  United  States,  13  Peters,  6-14 ;  Hop- 
kirk  v.  Page,  2  Brock.  20;  Hickock  v.  Scribner,  3  John.  Cas.  311,  315; 
M'Connelf  v.  M'Connell,  11  Vermont,  290;  Noyes  v.  Sawyer,  3  ib.  160; 
Beardsley  v.  Knight,  10  ib.  185 ;  Evans  v.  Chum,  18  Maine,  290 ;  Willis  v. 
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With  respect  to  the  first  class,  it  is  to  be  observed,  that  it  is  re-  General  Rule, 
quired  in  all  cases  where  a  party  comes  to  a  Court  of  Equity  to  j^^^^ 
seek  for  that  relief  which  the  principles  there  acted  upon  entitle  right  to  sue 
him  to  receive,  that  he  should  bring  before  the  Court  all  such  par-  ^e  thUi/01 
ties  as  are  necessary  to  enable  it  to  do  complete  justice ;  and  that 
he  should  so  far  bind  the  rights  of  all  persons  interested  in  the 
subject,  as  to  render  the  performance  of  the  decree  which  he 
seeks  perfectly  safe  to  the  party  called  upon  to  perform  it,  by  pre- 
venting his  being  sued  or  molested  again  respecting  the  same  mat- 
ter either  at  Law  or  in  Equity.     For  this  purpose,  formerly,  it  was 
necessary  that  he  should  bring  regularly  before  the  Court,  either 
as  co-plaintiffs  with  himself,  or  as  defendants,  all  persons,  so  cir- 
cumstanced, that  unless  their  rights  were  bound  by  the  decree  of 
the  Court,  they  might  have  caused  future  molestation  or  inconve- 
nience to  the  party  against  whom  the  relief  was  sought. 

But  now,  a  plaintiff  is  enabled  in  many  cases  to  avoid  the  ex- 
pense of  making  such  persons  active  parties  to  the  cause,  by  ob- 
taining leave  from  the  Court,  under  the  23d  Order,  of  August, 
1841,  to  serve  them  with  copies  of  the  bill.  The  practice  arising 
under  this  Order  will  be  stated  hereafter,  for  as  it  does  not  affect 
the  principle,  requiring  all  persons  concurrently  interested  with 
the  plaintiff,  to  be  bound  by  the  decree,  but  only  substitutes,  in 
some  cases,  an  easier  mode  of  accomplishing  that  end ;  it  will  be 
convenient,  in  the  first  instance,  to  consider  what  is  the  nature  of 
those  concurrent  rights  and  interests,  which  render  it  necessary 
that  the  persons  possessing  them,  should  be  made  either  active  or 
passive  parties  to  a  suit 

In  general,  where  a  plaintiff  has  only  an  equitable  right  in  the  All  having  le- 
thing  demanded,  the  person  having  the  legal  right  to  demand  it,  8*1  estate, 
should  be  a  party  to  the  suit  (1) :  for,  if  he  were  not,  his  legal 
right  would  not  be  bound  by  decree  (c),  and  he  might,  notwith- 
standing the  success  of  the  plaintiff,  have  it  in  his  power  to  annoy 

(c)  Lord  Red.  145. 

Henderson,  4  Scam.  20;  Spear  v.  Campbell,  4  Scam.  426;  Herrington 
v.  Hubbard,  1  Scam.  573. 

The  general  rule,  requiring  all  persons  interested  to  he  made  parties  to  the 
suit,  is  confined  to  parties  to  the  interest  involved  in  the  issue,  and  who  must 
necessarily  be  affected  by  the  decree.  It  is  a  rule  of  convenience  merely, 
and  may  be  dispensed  with,  when  it  becomes  extremely  difficult  or  incon- 
venient. Wendell  v.  Van  Rensselaer,  1  John.  Ch.  349 ;  Story  Eq.  PI.  §  94,  § 
96;  Hallett  v.  Hallett,  2  Paige,  15 ;  Cullen  v.  Duke  of  Queensberry,  1  Bro. 
C.  C.  (Perkins's  ed.)  101,  and  Mr.  Belt's  notes ;  Willis  v.  Henderson,  4 
Scam.  20;  Gilham  v.  Cairns,  Breese,  124  ;  Scott  v.  Moore,  3  Scam.  316. 

(1)  See  Johnson  v.  Rankin,  2  Bibb,  184 ;  Neilson  v.  Churchill,  5  Dana, 
341. 
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General  Role,  the  defendant  by  instituting  proceedings  to  assert  his  right  in  an 
f-0~v^*0'  action  of  Law,  to  which  the  decree  in  Equity  being  res  inter  aUos 
acta  would  be  no  answer,  and  the  defendant  would  be  obliged  to 
resort  to  another  proceeding  in  a  Court  of  Equity,  to  restrain  the 
plaintiff  at  Law  from  proceedings  to  enforce  a  demand  which  has 
been  already  satisfied  under  the  decree  in  Equity.  This  compli- 
cation of  litigation  it  is  against  the  principles  of  equity  to  permit, 
and  it  therefore  requires  that  in  every  suit  all  the  persona  who 
hare  legal  rights  in  the  subject  in  dispute,  as  well  as  the  persons 
having  the  equitable  right,  should  be  made  parties  to  the  pro- 
ceedings. 
Trustees.  Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming  un- 

der a  trust,  the  trustee  or  other  person  in  whom  the  legal  estate 
is  vested,  is  required  to  be  a  party  to  the  proceeding  (1).     Thus, 
where  an  estate  had  been  limited  by  a  marriage  settlement  to  a 
trustee  and  his  heirs,  upon  trust  during  the  lives  of  the  plaintiff 
and  his  wife,  to  apply  the  profits  to  their  use,  with  remainder  to 
the  children  of  the  marriage,  with  remainder  over ;  and  a  bill 
was  brought  by  the  persons  interested  under  that  settlement  to 
set  aside  a  former  settlement,  as  obtained  by  fraud,  it  was  held 
that  the  plaintiff  could  have  no  decree  because  the  trustee  was 
not  a  party  (d) ;  and  where  it  appeared  that  a  mortgage  had  been 
made  to  a  trustee  for  the  plaintiff,  it  was  determined  that  the  trus- 
tee was  a  necessary  party  to  a  suit  to  foreclose  the  equity  of  re- 
demption (e)  (2). 
Whether  tnut      The  rule  is  the  same  whether  the  trust  be  expressed  or  only 
hnpUe'd6   °*     im?^e^i  •*  where  the  executor  of  a  mortgagee  files  a  bill  to  fore* 
close  a  mortgage  of  freehold  or  copyhold  estate,  he  should  make 
Heir  of  mort-   the  heir  at  law  of  the  mortgagee  a  party  (/)  (3),  because  although 
**£**'  according  to  the  principles  upon  which  the  Courts  of  Equity  pro- 

ceed, money  secured  by  mortgage  is  considered  as  part  of  the  per- 
sonal estate  of  the  mortgagee,  and  belongs  on  his  death  to  his 
personal  representative ;  yet,  as  the  legal  estate  is  in  the  heir,  he 
would  not,  unless  he  was  before  the  Court  when  it  was  pronounced, 
be  bound  by  the  decree.  There  is  another  reason  why  it  is  ne- 
cessary to  bring  the  heir  before  the  Court  in  a  bill  to  foreclose  a 

(<T)  9  Mod.  80,  (/)  Scott  v.  NiehoD,  3  Rom.  476. 

(e)  Wood  v.  Williams,  4  Mad.  166. 


(1)  Matin  v.  Malm,  52  John.  Ch.  336 ;  Fiih  v.  Howland,  1  Paire,  80. 

(2)  Story  Eq.  PI.  §  201,  §  909,  and  note. 

(3)  Story  Eq.  PI.  §  74,  a.,  §  900,  §  901 ;  4  Keat,  (5th  ed.)  186,  and  c 
cited. 
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mortgage,  because  if  the  mortgagee  should  think  proper  to  re*  Penont  hay- 
deem  the  estate  under  the  decree,  he  will  be  a  necessary  party  to  '^^Pj^^f 
the  reconveyance  (g).  And  so  important  is  it  considered  in  such 
a  case  that  the  heir  should  be  a  party,  that  where  the  mortgagee 
died  without  any  heir  that  could  be  discovered,  the  Court  re- 
strained his  executor  from  proceeding  at  Law  to  compel  payment 
of  the  mortgage  money,  and  ordered  the  money  into  Court  till  the 
heir  could  be  found  (A). 

The  heir,  however,  is  only  a  necessary  party  where  nothing  has  Not  necenary 
been  done  by  the  mortgagee  to  affect  the  descent  of  the  legal  es-  tate  tevlSh 
.  tale  upon  him.  If  the  descent  of  the  legal  estate  has  been  diverted, 
it  is  necessary  to  have  before  the  Court  the  person  in  whom  it  is 
actually  vested  (1) ;  and  therefore,  where  a  mortgagee  has  devised 
his  mortgage  in  such  manner  as  to  pass  not  only  the  money  se- 
cured, but  the  legal  estate  in  the  property  mortgaged,  the  devisee 
alone  may  foreclose  without  making  the  heir  at  law  of  the  original 
mortgagee  a  party  (t). 

Upon  the  same  principle,  where  a  mortgagee  in  his  lifetime  ac-  or  anigned. 
tually  assigns  his  whole  interest  in  the  mortgage,  even  though  the 
assignment  be  made  without  the  privity  of  the  mortgagor,  the  as- 
signee alone  may  foreclose  without  bringing  the  original  mortga- 
gee before  the  Court  (k)  (2) ;  and  where  there  have  been  several  Last  assignee 
mesne  assignments  of  the  mortgage,  the  last  assignee,  provided  onlJ  necessary 
the  legal  estate  is  vested  in  him,  will  be  sufficient  without  its  being 
necessary  to  bring  the  intermediate  ones  before  the  Court  (I).     It  Derivative 
is  to  be  observed,  however,  that  in  order  to  justify  the  omission  0f  mort?a««ei1' 
the  intermediate  assignees  in  the  case  of  an  assignment  of  a  mort- 
gage, the  conveyance  must  have  been  absolute,  and  not  by  way  of 
mortgage  (3) ;  for  if  there  be  several  derivative  mortgagees,  they 
must  all  be  made  parties  to  a  bill  of  foreclosure  by  one  of  them. 

(jr)  Wood  v.  Williams,  4  Mad.  186.  3  V.  &  B.  54 ;  Smith  v.  Richnell,  ib. 

(A)  Schoole  v.  Sail,  1  Sch.  <fe  Let.  notii ;    Schelmardine    v.  Harrop,  6 

177.   The  result  ot  this  case  was,  that  Mad.  39. 

after  the  cause  had  remained  some  (t)  Williams  v.  Day,  2  Ch.  Ca.  32; 

years  in  Court,  it  was  thought  worth  Renvoise  9.  Cooper,  Mad.  St  Geld, 

while  to  get  an  Act  of  Parliament  to  371. 

revest  the  estate,  on  an  allegation  that  (k)  Chambers  v.  Goldwin,  9  Yes. 

the  heir  could  not  be  found.    Vide  269. 

etiam,  Stoke  v.  Robson,19  Ves.  385;  (i)  Ibid. 


(1)  See  Eagle  Fire  Ins.  Co.  v.  Cammet,  2  Edw.  127. 

(2)  Story  Eq.  PI.  $  189 ;  Bishop  of  Winchester  v.  Beavor,  3  Sumner's 
Vesey,  314,  and  note  (a),  and  315,  316;  Whitney  v.  M'Kinney,  7  John.  Ch. 

(3)  Story  Eq.  PI.  §  191 ;  Kittle  ».  Van  Dyck,  1  Sandford,  (N.T.)  76, 
cited,  post,  sec.  2  of  this  chapter,  in  note  to  point,  u  mortgagee  unnecessa- 
ry where  mortgage  is  assigned." 
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Persons  hav-   Thus,  where  A.  made  a  mortgage  for  a  term  of  years  for  securing 
^^^^^  350/.  and  interest  to  B.,  who  had  assigned  the  term  to  C,  redeemable 
by  himself  on  paying  300/.  and  interest ;  and  B.  died,  and  C. 
brought  a  bill  against  A.  to  foreclose  him  without  making  the  rep- 
resentatives of  B.  the  original  mortgagee  parties,  it  was  held  by 
the  Court  that  there  was  plainly  a  want  of  proper  parties  (at)  (1). 
Covenantee  in      The  principle  that  requires  a  trustee  or  other  owner  of  the  legal 
a  suit  for  spe-   estate  to  be  brought  before  .the  Court  in  suits  relating  to  trust  prop- 
ance  of  cove-    ertv»  applies  equally  to  all  cases  where  the  legal  right  to  sue  for 
nant  for  bene-  the  thing  demanded  is  outstanding  in  a  different  party  from  die 
t  o  another.  Qne  c|ajmjng  tne  beneficial  interest.    Thus,  where  a  bill  is  Bed 
for  the  specific  performance  of  a  covenant  under  hand  and  seal 
of  one,  for  the  benefit  of  another,  the  covenantee  mast  be  a  party 
to  a  bill  by  the  person  for  whose  benefit  the  covenant  was  intended, 
against  the  covenantor  (n)  (2).     And  so  in  Cope  v.  Parry  (o), 
which  was  a  bill  filed  for  the  specific  performance  of  a  covenant 
for  the  surrender  of  a  copyhold  estate  to  A.,  in  trust  for  others, 
Lord  Chief  Baron  Richards  said,  that  as  the  effect  of  a  surrender, 
if  the  Court  decreed  it,  would  be  to  give  the  legal  estate  to  A.,  he 
ought  to  be  a  party,  otherwise  another  suit  might  become  neces- 
sary against  him. 
p  .    .  |     f         The  principle  upon  which  Courts  of  Equity  act  in  cases  of  this 
rale  as  to  cove-  description,  is  illustrated  by  a  decision  of  the  Court  of  C.  B.,  in 
nantee.  the  case  of  Rolls  v.  Yate  (p  )  (3).    In  that  case,  A.  by  inden- 

(m)  Hobart  v.  Abbot,  2  P.  Wms.  (o)  2  J.  &  W.  538. 

643.  (»)  Yelv.  177;  1  Bulstrode,  25,  b. 

(n)  Cooke  v.  Cooke,  2  Vera.  36 ;  2  S.  C. 
Eq.  Ca.  Ab-  73. 


m  Kittle  v.  Van  Dyck,  1  Sandford,  (N.  T.)  76. 

The  general,  although  not  universal  rule,  is  that  all  incumbrancers,  ss 
well  as  the  mortgagor,  should  be  made  parties,  if  not  indispensable,  at  least, 
as  proper  parties  to  a  bill  of  foreclosure,  whether  they  are  prior  or  subsequent 
incumbrancers.  Story  Eq.  PL  §  193,  and  cases  cited ;  Finale?  r.  Bank  of 
United  States,  11  Wheat.  304;  Haines  v.  Beach,  3  John.  Ch.  459;  Em- 
worth  v.  Lambert,  4  John.  Ch.  605;  McGown  t>.  Yorks,  6  John.  Ch.450; 
Bishop  of  Winchester  v.  Beavor,  3  Sumner's  Vesey,  314,  note  (a) ;  Taiter. 
Pallas,  1  Hogan,  261 ;  Bodkin  v.  Fitzpatrick,  1  Hogan,  308 ;  Canby  v.Ricfee- 
way,  Halst.  N.  J.  Dig.  168  ;  Lyon  v.  Sandford,  5  Conn.  544 ;  Renwick  p. 
Macomb,  1  Hopk.  277;  Fell  v.  Brown,  2  Bro.  C.  C.  (Perkins's  ed.)»3i 
279,  notes ;  Maderias  v.  Cutlett,  7  Monroe,  476 ;  Wing  v.  Davis,  7  Giead- 
31 ;  Poston  v.  Eubank,  3  J.  J.  Marsh.  44 ;  Stucker  v.  Stucker,  3  J.  J. Marat. 
301 ;  Cooper  v.  Martin,  1  Dana,  25 ;  Noyes  v.  Sawyer,  3  Vermont,  160 ; 
Judson  v.  Emanuel,  1  Alabama,  N.  S.  598 ;  Miller  v.  Kershaw,  1  Bailey 
Eq.  479;  Bristol  v.  Morgan,  3  Edw.  142;  Nodine  v.  Greenfield,  7  Paige, 
544  ;  4  Kent,  (5th  ed.)  184, 185. 

(2)  Story  Eq.  PI.  §  209. 

(3)  See  Mr.  Metcalf  s  note  (1),  to  the  Case  of  Rolls  v.  Tate,  in  his  edition 
of  Yelverton,  p.  177. 
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lure  had  covenanted  with  B.  and  0.,  that  he  A.  would  enter  into   Persons  ha*- 
a  bond  to  pay  B.  a  sum  of  money  on  a  certain  day.     B.  died,  and  n*  toroe?* 
his  administrator  brought  an  action  of  covenant  against  A.  for  the 
money,  and  it  was  adjudged  that  it  did  not  lie,  for  although  the 
money  was  to  be  paid  to  B.  who  was  dead,  yet  as  the  covenant 
was  to  B.  and  C.  jointly,  €.  who  survived,  being  the  party  to  the 
indenture,  ought  to  have  sued.     Now,  supposing  that  instead  of 
bringing  an  action  of  covenant  on  the  indenture,  B.'s  representa- 
tive, who  was  the  party  entitled  to  the  money,  had  filed  a  bill  in 
Equity  against  A.  for  the  payment,  and  had  obtained  a  decree,  it 
is  clear  that  such  a  decree  would  not  have  protected  A.  against 
C.'s  right  to  bring  an  action  on  the  covenant,  for  a  decree  in  equity 
for  A.  to  pay  a  sum  of  money  to  B's  representatives  never  could 
have  been  made  use  of  in  answer  to  an  action  brought  against  A. 
by  C.  as  surviving  covenantee  in  a  covenant  to  B.  and  C.  (q).       * 
The  rule  of  pleading  at  Law  in  cases  of  breaches  of  covenant, 
appears  to  be  that  performance  of  a  covenant  must  be  pleaded  in 
the  terms  of  the  covenant  (r),  and  the  evidence  to  support  such 
plea  must  be  confined  to  those  points  which  are  put  in  issue  under 
it  (s)  :  so  that  in  the  case  above  put,  an  action  by  C.  against  A. 
for  non-performance  of  the  covenant  could  not  have  been  answered 
by  showing  payment  of  the  money  to  the  representative  of  B.     A. 
must,  therefore,  in  order  to  have  protected  himself  against  the  ac- 
tion of  C,  have  filed  another  bill  in  Equity  against  him,  to  which 
B.'s  representatives  must  have  been  a  party,  in  order  to  obtain  an 
injunction  to  restrain  him  from  proceeding  in  the  action. 

It  is  to  be  observed,  that  the  preceding  cases  arose  upon  cove-  Rale  not  ex- 
nants  formally  entered  into  under  hand  and  seal ;  the  same  rule  J^^Jtia»v 
will  not  however  apply  to  less  formal  instruments,  such  as  ordinary  ing  not  under 
agreements  not  under  seal,  where  one  party  contracts  as  agent  for  E  f      th™*- 
the  benefit  of  another.     In  such  cases,  it  is  not  necessary  to  bring 
the  agent  before  the  Court,  because,  even  at  Law,  it  is  the  un-  nor  to  cases  of 
doubted  right  of  the  principal  to  interpose  and  supersede  the  right  agreements  by 
of  his  agent  by  claiming  to  have  the  contract  performed  to  him- 
self*  although  made  in  the  name  of  his  agent  (1).    This  principle 

(q)  1  Inst.  292,  b.  &  Pull.  455. 

(r)  Scudamore  v.  Stratton,l  Bos.        (#)  Littler  v.  Holland,  3  T.  R.  500. 

(1)  The  party  in  interest  in  a  contract,  resting  in  parol,  may  sue  upon  it. 
Lapham  v.  Green,  9  Vermont,  407 ;  Story  Agency,  §418,  et  seq.  Pitts  v. 
Mower,  18  Maine,  361 ;  Edmond  v.  Caldwell,  15  Maine,  340 ;  Higdon  v. 
Thomas,  1  Har.  A  GUI,  153 ;  White  v.  Owen,  12  Vermont,  361. 

In  the  ease  of  the  United  States  v.  Pannele,  1  Paine,  C.  C.  252,  it  was 
held,  that  no  action  will  He  in  the  name  of  the  principal,  on  a  written  eon- 
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Persons  hav-   was  acted  upon  by  the  Court  of  Queen's  Bench,  in  the  case  of 
1D*  to uroe?g     tne  Duke  of  Norfolk  v.  Worthy  (r),  and  in  Bethune  r.  Farebroth- 
^^vx^  er  (u),  where  the  plaintiff  not  wishing  to  appear  as  purchaser,  pro- 
cured J.  S.  to  bargain  for  him,  who  signed  the  contract  (not  as 
agent)  and  paid  the  deposit  by  his  own  cheque ;  yet,  inasmuch  as 
it  was  the  plaintiff's  money,  he  was  allowed  to  maintain  an  action 
for  it  without  showing  any  disclaimer  by  J.  S.     Upon  the  same 
principle,  in  Equity,  if  the  plaintiff  had  filed  a  bill  against  the 
vendor,  for  a  specific  performance,  he  would  not  hare  been  under 
the  necessity  of  making  J.  8.  a  party  to  the  suit,  because,  if  he 
had  succeeded  in  his  object,  performance  of  the  contract  to  the 
plaintiff  might  have  been  shown  in  answer  to  an  action  at  Law  by 
J.  &.,  whose  title  was  merely  that  of  agent  to  the  plaintiff    It  is, 
however,  frequently  the  practice  to  join  the  auctioneer  as  co-plain- 
tiff with  the  vendor  in  suits  for  specific  performance  of  contracts 
entered  into  at  auctions,  but  that  is,  because  he  has  an  interest  in 
the  contract,  and  may  maintain  an  action  upon  it.     He  has  also 
an  interest  in  being  protected  against  the  legal  liability  which  he 
may  have  incurred  in  an  action  by  the  purchaser  to  recover  the  de- 
posit. 
Where  agency      It  is  to  be  observed,  that  in  order  to  enable  the  plaintiff  to  dis- 
evidence*     *  pense  w^h  the  necessity  for  making  the  agent  entering  into  a  con- 
tract for  his  employer,  in  his  own  name,  a  party  to  a  suit  to  enforce 
such  contract,  he  must  state  in  his  bill,  and  be  in  a  situation  to 
show  by  evidence,  that  he  was  actually  an  agent  in  the  transaction, 
as  appears  to  have  been  done  in  the  case  of  Bethune  v.  Farebroth- 
er  (y),  by  proving  that  although  the  money  was  paid  by  the  cheque 
of  the  agent,  it  was  in  fact  the  money  of  the  purchaser.    The 
a^an^eo*  fact  of  the  Person  contracting  being  the  agent  of  the  plaintiff  may 
tract.  likewise  appear  from  the  contract  itself;  but  if  it  does  not  appear 

from  the  contract  itself,  and  the  plaintiff  is  not  in  a  situation  to 
show  the  agency,  by  proving  that  the  money  was  his  own,  or  some 
act  tantamount,  he  must  make  the  agent  a  party  either  as  co-plain- 
tiff with  himself  or  as  a  defendant,  in  order  to  bind  his  interest, 
for  otherwise  such  agent  would  have  a  right  to  sue  either  in  equity 

(I)  1  Camp.  N.  P.  c.  337.  (y)  Cited,  5  M.  &  S.  385. 

(it)  Cited  5  M.  &  8. 385. 

tract  made  by  his  agent  in  his  own  name,  although  the  defendant  may  have 
known  the  agent's  character.    See  Clarke  v.  Wilson,  3  Wash.  C.  C.  560. 

This,  however,  is  not  universally  true,  as  appears  in  the  case  of  factors 
making  written  contracts  in  their  own  name  for  the  purchase  or  sale  of  goods 
for  their  principals.  So  in  cases  of  agents  procuring  policies  of  insurance  in 
their  own  names,  for  the  benefit  of  their  principals,  and  in  other  cases,  which 
will  be  found  commented  on  in  Story  Agency,  §  161. 
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for  a  specific  performance  of  the  same  contract,  or  to  bring  an  ac-  Persons  hav- 
tion  at  Law  for  the  recovery  of  the  money  paid  to  the  defendant ; in*  £rae!  *  * 
and  parol  evidence  on  the  part  of  the  defendant  would  in  either  ^^~v~«w 
case  be  inadmissible  to  show,  in  opposition  to  the  written  contract, In  what  cases 
that  the  purchase  was  made  on  behalf  of  another  (2)  (1).     The  necessary  par- 
same  rule  will  apply  if  the  agent  contracted  as  well  on  his  own  be- 17- 
half  as  in  the  capacity  of  agent  for  another.     In  that  event  the 
bill  must  be  filed  in  his  own  name,  and  ih  that  of  the  person  on 
whose  behalf  he  acted,  or  at  least  such  person  must  be  a  party  to 
the  suit ;  and  upon  this  principle,  in  Small  v.  Attwood  (a),  where 
a  contract  was  entered  into  for  the  purchase  of  an  estate  by  certain 
persons  in  their  own  names,  but  in  fact  on  their  own  account,  and 
also  as  agents  for  other  parties,  a  bill  to  rescind  the  contract  was 
filed  in  the  names  both  of  the  agents,  and  of  the  other  parties  for 
whom  they  contracted. 

With  respect  to  the  effect  of  a  sub-contract  in  rendering  it  nec- 
essary to  bring  the  party  concerned  in  it  before  the  Court  in  a  liti- 
gation between  the  original  contracting  parties,  the  following  dis-  Persons  enti- 
tinction  has  been  made,  »«.,  if  A.  contracts  with  B.  to  convey  to  tod  under  sub- 
him  an  estate,  and  B.  afterwards  contracts  with  C,  that  he,  2?., 
will  convey  to  him  the  same  estate,  in  that  case  C.  is  not  a  neces- 
sary party  to  a  suit  between  A.  and  B.  for  a  specific  performance  ; 
but  if  the  contract  entered  into  by  B.  with  C.  had  been,  not  that 
he,  B.9  should  convey  the  estate,  but  that  A.  the  original  vendor 
should  convey  it  to  C,  then  C.  would  have  been  a  necessary  party 
to  a  suit  by  B.  against  A.  for  a  specific  performance  (b). 

Upon  the  principle  above  stated,  it  is  presumed,  that  where  a 
man  enters  into  a  contract  which  is  expressed  in  the  instrument  it- 
self to  have  been  entered  into  by  him  as  agent  for  another,  he 
would  not  afterwards  be  allowed  to  sue  for  a  performance  of  that 
contract  on  his  own  behalf,  on  the  allegation  that  he  was  not  au- 
thorized to  act  as  agent,  without  bringing  the  party,  on  whose  be- 
half it  was  expressed  to  be  made,  before  the  Court.  At  Law  it 
has  been  held,  that  a  plaintiff  under  such  circumstances  could 
maintain  an  action,  by  procuring  from  the  party  on  whose  behalf 
he  appeared  to  have  entertained  the  contract,  a  renunciation  of  his 
interest  (c). 

(z)  Bartlett  v.  Pickersgill,  1  Cox,  203;  and  the  eases  there  quoted;  and 

15 ;  1  Eden,  515.  see  post. 

(a)  1  Young,  407.  (c)  Bickerton  t>.  Burrell,  5M.& 

h)  v.  Walford,  4  Ross.  372 ;  8.  383. 

and  Nelthorpe   v.  Holgate,  1  Coll. 

(1)  See  3  Sugden  Vend.  &  Purch.  (6th  Am.  ed.)  260,  and  notes;  Bots- 
ford  v.  Burr,  2  John.  Ch.  409;  Hughes  v.  More,  7  Cranch,  176. 
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Person*  hay-       It  is  to  be  observed  here,  that  although  an  agent  entering  into  a 
"**  torae?*^  contract  in  his  own  name,  maj  be  joined  in  a  suit  as  co-plaintiff 
v^^s^ws  with  his  principal,  as  in  the  case  before  referred  to  of  an  auc- 
nouatenMtn^  tioneer,  who  is  frequently  joined  with  the  vendor  in  a  bill  against 
a  party.  a  purchaser,  because  he  has  an  interest  in  the  contract,  or  may 

bring  an  action  upon  it,  it  is  merely  on  the  ground  of  the  interest 
which  he  has  in  the  contract,  and  that  the  rule  is  indisputable, 
that  wherever  an  agent  lias  no  interest  whatever  in  the  property  in 
litigation,  or  in  the  contract,  and  cannot  be  sued  either  at  Law  or 
in  Equity  respecting  it,  in  such  case  he  ought  not  to  be  made  a 
party ;  and  that  if  he  is  made  a  co-plaintiff  in  the  suit,  a  demurrer 
upon  that  ground  will  be  allowed  (d).    Upon  this  principle  it  hn 
been  held  in  the  Court  of  Chancery,  that  an  agent  who  bids  at  an 
auction  for  an  estate,  and  signs  the  memorandum  in  his  own  name, 
need  not  be  made  a  co-defendant  with  his  employer  in  a  bill  for  a 
specific  performance  of  such  agreement  (<). 
Aiugner  of  a       Where  the  subject-matter  in  litigation  is  a  legal  chose  in  action 
ckose  in  action,  which  has  been  the  subject  of  assignment,  the  assignor,  or  if  dead, 
orhisrepre-     his  personal  representative,  should  be  a  party  (1);  for  as  an  as- 

(d)  King  of  Spain  v.  Machado,  4  (c)  Kingsley  v.  Young,  Rolls,  July 
Russell,  228;  vide  etiam,  Cuff  t>.  Pla-  30, 1807,  Coo.  Eq.  PI.  42.  Videetiam, 
tell,  ib.  242,  and  Makepeace  v.  Hay*  Lissett  t>.  Reave,  2  Atk.  394 ;  New- 
thorne,  ib.  244.  man  v.  Godfrey,  2  Bro.  C.  C.  332, 

cited  Lord  Red.  130. 

(1)  Corbin  v.  Emmerson,  10  Leigh,  663;  Bell  v.  Shrock,2  B.  Monroe, 
29;  Combs  v.  Tarlton,  ib.  194  ;  Gatewood  v.  Rucker,  1  Monroe,  29;  San- 
der* v.  Mucey,  4  Bibb,  458;  Allen  v.  Crocket,  4  Bibb,  240;  Bromley  v. 
Holland,  7  Sumner's  Vesey,  3,  note  (c).  # 

In  Trecothick  v.  Austin,  4  Mason,  16,  41,  et  seq.,  it  was  strenu- 
ously maintained  by  Mr.  Justice  Story,  that  the  assignor  in  a  chose  in  action 
is  not,  in  Equity,  a  necessary  party,  where  the  suit  is  by  the  assignee  and  the 
assignment  is  absolute.  In  Hobart  v.  Andrews,  21  Pick.  526,  Si,  532,  Mr. 
Justice  Wilde,  seems  to  be  inclined  to  favor  the  same  doctrine.  In  Story 
Eq.  PI.  &  153,  the  law  on  this  subject  is  thus  stated:  "In  general,  the 
person,  having  the  legal  title  in  the  subject  matter  of  the  bill,  must 
be  a  party,  either  as  ptainiff  or  as  defendant,  though  he  has  no  bene- 
ficial interest  therein  ;  so  that  the  legal  right  may  be  bound  by  the  decree 
of  the  Court.  In  cases,  therefore,  where  an  assignment  does  not  pass 
the  legal  title,  but  only  the  equitable  title  to  the  property,  as,  for  example, 
an  assignment  of  a  chose  in  action,  it  is  usual,  if  it  be  not  always  indispen- 
sable, to  make  the  assignor,  holding  the  legal  title,  a  party  to  the  suit  In- 
deed the  rule  is  often  laid  down  far  more  broadly,  and  in  terms  importiif, 
that  the  assignor,  as  the  legal  owner,  must  in  all  cases  be  made  a  partr, 
where  the  equitable  interest  only  is  passed.  Thus  it  has  been  laid  down  ia 
a  book  of  very  high  authority,  that  if  a  bond  or  judgment  be  assigned,  the 
assignor,  as  well  as  the  assignee,  must  be  a  party ;  for  the  legal  right  re- 
mains in  the  assignor.  But  it  may  perhaps  be  doubted,  whether  the  doctrine 
thus  stated  is  universally  true.  The  true  principle  would  seem  to  be,  that 
in  all  cases,  where  the  assignment  is  absolute  and  unconditional,  leaving  no 
equitable  interest  whatever  in  the  assignor,  and  the  extent  and  validity  of 
the  assignment  is  not  doubted  or  denied,  and  there  is  no  remaining  liability 
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signment  of  a  chose  in  action  is  not  recognized  in  a  Court  of  Law,  Persons  hav- 
and  is  only  considered  good  in  Equity,  the  recovery  in  Equity  by  the  "*  ^sue*1* 
assignee  would  be  no  answer  to  an  action  at  Law  by  the  assignor  in 
whom  the  legal  right  to  sue  still  remains,  and  who  might  exercise  it  to 
the  prejudice  of  the  party  liable ;  in  which  case  the  party  liable  would 
be  driven  to  the  circuitous  process  of  filing  another  bill  against  the 
plaintiff  at  Law,  for  the  purpose  of  restraining  his  proceedings  (1). 

in  the  assignor  to  be  affected  by  the  decree,  it  is  not  necessary  to  make  the 
latter  a  party.  At  most,  he  is  merely  a  nominal  or  formal  party  in  such  a  case. 
It  is  a  very  different  question,  whether  he  may  not  properly  be  made  a  party, 
as  the  legal  owner,  although  no  decree  is  sought  against  him ;  for  in  many 
cases  a  person  may  be  made  a  party,  though  ne  is  not  indispensable.  But 
where  the  assignment  is  not  absolute  and  unconditional,  or  the  extent  or 
validity  of  the  assignment  is  disputed  or  denied,  or  there  are  remaining  rights 
or  liabilities  of  the  assignor,  which  may  be  affected  by  the  decree,  there  he  is 
not  only  a  proper,  but  a  necessary  party."  See  Miller  v.  Bear,  3  Paige, 
466;  Craig  v.  Johnson,  3  J.  J.  Marsh.  573 ;  2  Story  Eq.  Jur.  §  1057. 

In  Field  v.  Maghee,  5  Paige,  539,  it  was  held,  that  the  assignee  of  a  chose 
in  action,  which  has  been  absolutely  assigned,  is  not  authorised  to  file  a  bill 
for  the  recovery  of  the  same,  in  the  name  of  the  assignor.  See  also  Rogers 
v.  Traders  Ins.  Co.,  6  Paige,  583 ;  Miller  v.  Bear,  3  Paige,  467, 468 ;  Whit- 
ney v.  M'Kinney,  7  John.  Ch.  144  ;  Sedgwick  v.  Cleveland,  7  Paige,  287 ; 
Polk  v.  Gallant,  2  Dev.  &  Bat.  Eq.  395 ;  Snelling  v.  Boyd,  5  Monroe,  172. 

It  has  been  recently  held  in  England  in  the  case  of  Hammond  v.  Messen- 
ger, 9  Simons,  327,  that  the  assignee  of  a  debt,  not  in  itself  negotiable,  is  not 
entitled  to  sue  the  debtor,  for  it  in  Equity,  unless  some  circumstances  inter- 
vene, which  show  that  his  remedy  at  law  is,  or  may  be  obstructed  by  the 
assignor.  See  2  Story  Eq.  Eq.  Jur.  §  1057  a.  and  note ;  Story  Eq.  PI  §  153, 
and  note. 

It  is  remarked  by  Mr.  Justice  Story,  that  u  this  doctrine  is  apparently  new ; 
and  never  has  been  adopted  in  America.  The  general  principle  here  estab- 
lished seems  to  be,  that  wherever  an  assignee  has  an  equitable  right  or  inter- 
est in  a  debt,  or  other  property,  (as  the  assignee  of  a  debt  certainly  has)  there, 
a  Court  of  Equity  is  the  proper  forum  to  enforce  it,  and  he  is  not  to  be 
driven  to  any  circuity  by  instituting  a  suit  at  law  in  the  name  of  the  person, 
who  is  possessed  of  the  right."    2  Story  Eq.  Jur.  §  1057  a. 

It  may  well  be  worthy  of  consideration  whether  the  doctrine  in  the  case 
of  Hammond  v.  Messenger,  ubi  suvra,  is  not  founded  in  better  reason,  than 
that  which  is  above  stated  as  the  American  doctrine,  if  by  the  American 
doctrine  we  are  to  understand,  that  the  mere  assignment  of  a  debt  will  give 
the  assignee  a  right  to  sue  in  Equity,  when  the  assignor  could  only  pursue 
his  remedy  at  law.  See  Carter  v.  United  Ins.  Co.  1  John.  Ch.  463.  The 
doctrine  of  the  case  of  Hammond  v.  Messenger,  is  simply,  that  a  debt  not 
otherwise  properly  a  subject  of  Equity  cognizance  does  not  become  such 
merely  because  it  "has  been  assigned,  and  the  assignee  is  compelled  to  sue  at 
law  in  the  name  of  the  assignor. 

(1)  But  generally  speaking,  an  assignee  under  a  voluntary  assignment  pen 
dente  lite,  need  not  be  made  a  party  to  a  bill,  or  be  brought  before  the  Court. 
Story  Eq.  PI.  §  156,  §  351 ;  1  Story  Eq.  Jur.  §406 ;  Sedgwick  v.  Cleveland,  7 
Paige,  287 ;  Van  Hook  v.  Throckmorton,  8  Paige,  33 ;  Cook  v.  Mancius,  5 
John.  Ch.  93 ;  Murray  v.  Barlow,  1  John.  Ch.  577,  581 ;  Murray  v.  Lyl- 
burn,  2  John.  Ch.  441,  445;  2  Story  Eq.  Jur.  §  908;  Hoxie  v.  Carr,  1 
Sumner,  173.  It  is,  however,  otherwise  where  the  assignment  is  by  oper- 
ation of  law,  as  in  cases  of  bankruptcy,  or  assignments  under  the  insolvent 
acts.  Sedgwick  v.  Cleveland,  7  Paige,  288;  Dean  v.  Thorne,  3  John.  543; 
Story  Eq.  PI.  §  342,  note,  §  351,  note ;  Storm  v.  Davenport,  1  Sandford  Ch. 
135.  And  an  assignee  under  a  voluntary  assignment  may  be  made  a  party, 
when  desirable,  at  the  election  of  the  plaintiff  Story  Eq.  PI.  156,  and  oases 
in  note. 
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Persons  har-       Upon  this  ground,  where  an  obligee  had  assigned  ovei  a  bond, 
1X18  tosue"*     m&  died,  and  the  assignee  sued  for  it  in  Equity,  the  cause  was  di- 
^**-^~**s  rected  to  stand  over  to  make  the  personal  representative  of  the 
bond?* iD  *     *Mig*«  a  PartJ  (/)  (1) ;  *nd  in  another  case  (&),  where  the  as- 
..  signor  of  a  bond  was  dead,  and  there  was  not  a  representative,  it 

sentative.         was  held,  on  a  bill  filed  by  the  assignee  against  the  obligor  for  a 
Assignor  ofa  m  exeat,  that  there  was  a  want  of  parties.     And  in  like  manner, 
judgment.        where  a  bill  was  filed  by  the  assignees  of  a  judgment,  without  the 
assignor  being  a  party,  it  was  held,  that  the  plain  tins  could  not  go 
on  with  that  part  pf  their  case  which  sought  payment  of  the 
debt  (A)  (2). 
Assignor  of  For  the  same  reason,  where  a  bill  was  filed  against  the  directors 

shares  in  an     of  an  unincorporated  joint-stock  company  by  a  holder  of  shares, 
ted1joh2>stock  °^  wnicn  8ome  were  original,  and  some  were  alleged  to  be  deriva- 
company.         tive,  without  stating  with  respect  to  the  derivation  of  them,  the 
manner  in  which  he  had  become  possessed  of  them,  or  whether  , 
they  had  been  transferred  to  him,  in  the  manner  in  which,  accord- 
ing to  the  regulations  of  the  company,  such  transfer  ought  to  have 
been  made,  Lord  Brougham  appeared  to  think  that  the  persons  by 
whom  the  shares  had  been  assigned  to  the  plaintiffs,  ought  to  have 
been  parties  to  the  suit  (i). 
Lessor  of  tithes     The  same  principle  appears  to  have  been  acted  upon  by  the 
y  paro  .  Court  of  Exchequer,  in  certain  cases  in  which  bills  have  been 

filed  for  tithes  by  lessees,  under  parol  demises  (which  in  conse- 
quence of  tithes  being  things  lying  in  grant,  are  void  at  Law),  in 
which  eases,  upon  demurrers  being  put  in  and  submitted  to,  the 
Court  has  permitted  the  plaintiffs  to  amend  their  bills  by  making 
the  lessors  parties  to  the  suit  (fc).  In  a  recent  case  of  this  nature, 
where  an  objection  to  a  biH  for  tithes  by  a  lessee  claiming  under 
this  description  of  demise,  was  taken  at  the  hearing,  Lord  Lynd- 
hurst,  L.  C.  B.,  considered  that  the  objection  was  valid,  and  would 
have  allowed  it  but  for  the  circumstance  that  the  plaintiff  had 
originally  made  the  impropriators,  who  were  the  lessors,  defendants 

(/)  Brace  v.  Harrington,  2  Atk.        (t)  Walburn  *.  Ingilhy,  1M.&I. 

(g)  Ray  c.  Fenwick,  3  Bra.  C.  C.  (*)  Henning  «.  Willis,  3  Wood. 
96.  89 ;  Jackson  v.  Benson,  M'Lel.  ft. 

(k)  Cathcart  v.  Lewis,  1  Ves.  J. 

(1)  Coale  v.  Mildred,  3  Har.  &  John.  878.    See  Ensign  9.  Kelkgg,  4 

(2)  M'Kinnie  v.  Rutherford,  1  Dev.  dp  Bat.  Eq.  396;  Elliott  9.  Waring, 
5  Monroe,  339 ;  Pemberton  v.  Riddle,  ib.  401 ;  Young  9.  Rodes,  ib.  600 :  El- 
derkin  ».  Shults,  9  Blackf.  346. 


Persons  having  concurrent  Interests  with  the  Plaintiff .  951 

to  the  suit ;  but  in  consequence  of  their  having  pat  in  a  disclaimer,  Persons  hav- 
had,  previously  to  the  hearing,  dismissed  the  bill  as  against  them.   ^  tcnro© 

It  may  be  observed  here,  that  although  the  assignor  of  a  chost  in  v^"\^*w 
action  is  sometimes  made  a  party  defendant  to  a  wit,  yet  (be  more  ^f^^tiX 
general  practice  is,  (especially  where  the  assignment  contains,  as  generally  co- 
il almost  always  dees,  a  power  of  attorney  from  the  assignor  to  the  Plaintiff- 
assignee  to  sue  in  his  name,)  to  make  the  assignee  a  co-plaintiff  hi 
the  bill  i  although  it  seems,  thai  even  if  the  assignment  is  stated 
upon  the  bill*  and  consequently  that  there  is  an  admission  of  the 
fact  as  between  the  oo-plaintifls,  still  it  is  necessary  to  prove  the 
assignment  in  order  to  show  that  there  is  no  misjoinder  of  plain* 

tiff'8  (I)  (1). 

Upon  the  principle  above  laid  down,  it  is  held  that  although  a  Personal  rep- 
creditor  or  legatee  of  a  person  deceased  may  in  some  cases,  under  z**entaUye. 
peculiar  circumstances,  such  as  an  allegation  of  fraud  or  collu- 
sion (2),  bring  a  bill  against  a  debtor  to  the  estate,  for  the  purpose 
of  augmenting  the  fund  (»),  yet  such  a  suit  can  in  no  case  be 
maintained  without  the  personal  representative  being  a  party  (ft). 
And  where  a  legatee  of  a  term  of  years  sued  for  it,  it  was  held 
that  he  must  make  the  executor  a  party,  although  he  alleged  that 
he  had  his  assent  (o).  And  so,  although  an  executor  has  actually 
released  his  interest  in  the  property  sued  for,  it  has  been  held  that 
he  must  nevertheless  be  a  party  to  the  suit  ( p). 

Where  a  testator  having  been  resident  in  India,  where  all  his  where  no  rep- 
property  was,  died  there,  having  made  a  will,  whereby  he  bequeath-  resentative  in 
ed  the  residue  of  his  estate  to  persons  resident  in  this  country,  but  ******- 
appointed  persons  in  India  his  executors,  who  proved  the  will 
there,  and  remitted  the  proceeds  to  their  agent  in  this  country,  it 
held,  that  the  residuary  legatees  could  not  maintain  a  suit 


(f)  Saver  v.  Wagstaff,  2  T.  &  C.  (n)  Rumney  v.  Maud,  Rep.  temp. 

230;    Cboftinendeley   f.  Clinton,  4  finch,  336;  Griffith  v.  Bateman,  ib. 

Bligh,  123;  Ryan   v.  Anderson,  3  334;  Attorney-general   v.  Twisden, 

Madd.  174.  ib.  336;  Conway  e.  Stroud,  2  Freem. 


(m)  Attorney-general  «.  Wynne,    188. 
Mo*.  126 ;  Wilson  v.  Moore,  1  Mylne        (o) 
6l  K.  126;  vie  etiam,  where  this  has    277. 


(o)  Moore  v.  Blagiave,  1  Ch.  Ca. 
6l  K.  126;  vie  etiam,  where  this' has    277. 
been  done  in  cases  of  partnership,        (p)  Bmithby  v.  Stinton,  1  Ver.31. 
Bowsher  a.  Watkins,  1R.4M. 277. 


(1)  In  every  case  of  a  bill  in  Equity,  asking  relief  for  a  plaintiff  as  assignee 
of  the  rights  of  another,  the  assignee  must  be  made  a  party,  and  the  assign- 
ment ought  to  be  shown  and  proved,  though  not  denied,  nor  proof  of  it  called 
for  in  the  answers.  Corbin  v.  Emerson,  10  Leigh.  663;  Smith  v.  Harley, 
8  Missouri,  559,  560. 

(2)  Gregory  v.  Forrester,  1  M'Cord,  Ch.  325 ;  post,  ch.  6,  sec.  4,  and  cases 
cited  in  notes  to  this  point. 
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-  Pei"^i  ^ht  a*a*n9t  tne  a8ent  ^thout  having  »  representative  to  the  testator  in 
ing  tosue™*     England  before  the  Court  (q)  (1). 

sr<~N/~^»-'  It  is  to  be  observed,  that  in  this  and  all  other  cases  where  a 
ministration  claim  on  property  in  dispute  would  vest  in  the  personal  represent* 
must  be  taken  tive  of  a  deceased  person,  and  there  is  no  general  personal  rep- 
out  resentative  of  that  person,  an  administration  limited  to  the  sub- 

ject of  the  suit  will  be  necessary  to  enable  the  Court  to  proceed  to 
a  decision  on  the  claim  ;  and  when  a  right  is  clearly  vested,  as  in 
a  trust  term  which  is  required  to  be  assigned,  an  administration  of 
the  effects  of  the  deceased  trustee,  limited  to  the  trust  term,  is 
necessary  to  warrant  the  decree  of  the  Court  for  an  assignment  of 
In  what  caae    the  term  (r).     In  some  cases,  however,  when  it  has  happened  at 
personal  repre-  the  hearing  of  a  cause  that  the  personal  representative  of  a  de- 
pensed  with,"    ceased  person,  not  a  party  to  the  suit,  ought  to  be  privy  to  the  pro- 
ceedings under  a  decree,  but  that  no  question  could  arise  as  to  the 
rights  of  such  representative ;  the  Court  has,  on  the  hearing,  made 
a  decree  directing  proceedings  before  one  of  the  Masters  of  the 
Court,  without  requiring  the  representative  to  be  made  a  party  by 
leave  given  to  amendment  or  otherwise ;  and  has  given  leave  to  the  parties  in  the 
bring  one  be-    8Ujt  to  \>T'mr,  a  representative  before  the  Master,  on  taking  the  ac- 
fore  the  Mas-  *  ,.  ..  ,   ,       ^       J  7?  . 

ter.  counts  or  other  proceedings  directed  by  the  decree,  which  nay 

concern  the  rights  of  such  representative ;  and  a  representative 
thus  brought  before  the  Master  is  considered  as  a  party  to  the  cause 
in  the  subsequent  proceedings  (5). 
Where  execu-      It  should  be  noticed  here,  that  by  an  Act  of  Parliament  passed 

tor  abroad  spe.  m  the  39  Geo#  in#  c  87  intituled  "  An  Act  to  facilitate  the  distri- 

cial  adminis- 

tration  grant-    bution  of  assets  in  cases  where  the  person  to  whom  probate  is 

ct  "hi*  *%7  8ranted  *8  out  °^  tne  realm»"  at  the  expiration  of  twelve  calendar 
'  months  from  the  death  of  any  testator,  if  the  executor  to  whom 
probate  has  been  granted  is  then  residing  out  of  the  jurisdiction 
of  the  Courts  of  Law  or  Equity.  The  Ecclesiastical  Court  which 
granted  probate  of  the  will,  may,  upon  the  application  of  aaj 
creditor,  next  of  kin  or  legatee,  grant  a  special  administration  as 
limited  "for  the  purpose  to  become  and  be  made  a  party  to  a  bill  or 
bills  to  be  exhibited  against  him  in  any  of  his  Majesty's  Courts  tf 
Equity  ,  and  to  carry  the  decree  or  decrees  of  any  of  the  saidOmrts 

(q)  Logan  v.  Fairlie,  2  8.  &  8. 384.        (#)  Lord  Red.  179. 
$  Lord  Red.  177.  W 

(1)  Story  Conf.  Laws,  §  513,  and  numerous  cases  cited  in  notes,  j  514  b. ; 
Story  Eq.  PI.  §  179. 

Executors  residing  abroad,  or  who  have  never  acted  on  the  estate,  ire  not 
*  necessarily  made  parties  to  the  suit.  Clifton  v.  Haif ,  4  Desaus.  330 ;  Story 
Eq.  PI.  §  179.  ^ 
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into  effect,  and  not  further  or  otherwise.    By  the  fourth  section  of .  Pe!*on!h*^' 
the  same  Act,  "  the  Court  of  Equity  in  which  suit  shall  be  de-  "**  toeae"*^ 
pending,  may  appoint  (if  it  shall  be  needful)  any  person  or  per-  v^^v^-^^ 
sons  to  collect  in  any  outstanding  debts  or  effects  due  to  such  es-  ^^^ireT 
tate,  and  to  give  discharges  for  the  same ;  such  persons  or  person 
giving  security,  in  the  usual  manner,  duly  to  account  for  the  same." 
Moreover  the  Accountant-general  of  the  High  Court  of  Chancery,  Stock  may  be 
or  the  secretary  or  deputy  secretary  of  the  Governor  and  Company  tTnairaof  Ac- 
of  the  Bank  of  England,  are  enabled  to  transfer,  and  the  Governor  conntant-gen- 
and  Company  of  the  Bank  of  England  to  suffer  a  transfer  to  be       ' 
made,  of  any  stock  belonging  to  the  estate  of  such  deceased  per- 
son, in  the  name  of  the  Accountant-general,  in  trust  for  such  pur-  in  any  suit  to 
poses  as  the  Court  shall  direct,  in  any  suit  in  which  the  person  to  ^^.^^ 
whom  such  administration  hath  been  granted  shall  be  or  may  have  a  party, 
been  a  party ;  provided,  nevertheless,  that  if  the  executors  or  execu-  Executor  com- 
tor,  capable  of  acting  as  such,  shall  return  to  and  reside  within  the  ju-  JJ^cSon^ijit 
risdiction  of  any  of  the  said  Courts  pending  such  suit,  such  executors  be  made  a 
or  executor  shall  be  made  party  to  such  suit ;  and  the  costs  incurred  PartT> 
by  granting  such  administration,  and  by  proceeding  in  such  suit 
against  such  administrator,  shall  be  paid  by  such  person  or  persons, 
or  out  of  such  fond,  as  the  Court,  where  such  suit  is  depending, 
shall  direct    Where  an  infant  is  sole  executor,  administration  with  Where  sole  ex- 
the  will  annexed  must  be  granted  to  the  guardian  of  such  infant,  ^^J  ^j^. 
or  to  such  other  person  as  the  Spiritual  Court  shall  think  fit,  until  ministration 
such  infant  shall  have  attained  the  full  age  of  twenty-one  years,  at  fi^*nted- 
which  period,  and  not  before,  probate  of  the  will  shall  be  granted 
to  him.     And  the  person  to  whom  such  administration  shall  be 
granted  Bhall  have  the  same  powers  vested  in  him  as  an  adminis- 
trator now  hath  by  virtue  of  an  administration  granted  to  him 
durante  minore  cetate  of  the  next  of  kin. 

It  is  to  be  observed,  that  the  rule  which  requires  that  the  trus-  ***J"|*  ?."*" 
tees,  or  other  persons  having  the  legal  estate  in  the  thing  demand-  pensed  with, 
ed,  should  in  all  cases  be  before  the  Court,  has,  as  we  have  seen, 
been  adopted  on  account  of  the  impossibility  of  otherwise  preven-  where  no  le- 
ting  the  assertion  of  the  legal  right  in  Courts  of  Law  for  in  some  gal  estate. 
cases,  where  the  trustee  had  had  no  beneficial  interest  in  the  prop- 
erty, and  was  not  possessed  of  a  legal  estate  which  he  could  setup 
at  law  to  the  annoyance  of  the  defendant  in  equity,  the  Court  has 
permitted  bills  to  be  filed  by  the  cestui  que  trusts  without  making 
such  trustee  a  party,  the  cestui  que  trusts  undertaking  for  him  that 
he  shall  conform  to  such  decree  as  the  Court  shall  make  (t).    Thus 

(0  Kirk  t>.  Clark,  Preo.  in  Ch.  275. 
vol.  i.  22 
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Intermediate 
trustees  of 
equitable  in- 
terests. 


Deposited  of 
deeds. 


Persons  hay-    where  a  bill  was  filed  to  carry  the  trusts  of  a  will  into  execution, 
"^  to^sue"8     whereby,  amongst  other  things,  lands  were  limited  to  trustees  for 
a  term  of  years,  to  raise  a  sum  of  money  by  way  of  portions  for 
younger  children,  two  of  which  younger  children  had  assigned 
their  shares  of  the  sum  to  be  raised  to  a  trustee  for  the  benefit  of 
the  others,  but  which  last  trustee  was  not  before  the  Court :  the 
only  question  was,  whether  he  ought  to  be  a  party  to  the  suit ;  and 
the  Court  was  of  opinion,  that  as  the  trustees  of  the  term  who  had 
the  legal  estate,  and  all  the  children  who  had  the  beneficial  inter- 
est, were  parties,  there  was  no  occasion  to  make  the  other  trustee 
a  party  (u)'    Upon  the  same  principle,  where  a  man  had  executed 
a  deed,  providing,  in  case  of  his  death,  for  a  certain  person  and 
her  children,  and  had  deposited  it  in  the  hands  of  an  attorney  for 
the  benefit  of  all  parties,  but  afterwards  procured  possession  of 
it  himself,  it  was  held,  on  demurrer,  that  the  woman  and  her  chil- 
dren could  maintain  a  suit  to  compel  him  to  deliver  up  the  deed, 
without  making  the  attorney  with  whom  it  was   deposited  and 
against  whom  no  breach  of  trust  was  alleged,  a  party  (z). 

For  the  same  reason  it  has  been  held,  that  although,  as  we  hare 
seen,  the  assignor  of  a  chose  in  action  is  a  necessary  party  to  a  suit 
by  the  assignee,  yet  the  assignee  of  an  equitable  interest  in  the  na- 
ture of  a  chose  in  action  may  maintain  a  suit  for  the  assertion  of 
that  interest  without  bringing  the  assignor  before  the  Court  Thus, 
where  one  of  two  joint  executors  and  residuary  legatees  assigned 
his  share  of  the  residue  and  died,  and  afterwards  his  assignee 
brought  a  bill  against  the  other  executor  for  his  share  of  the  resi- 
due, the  Court  of  Exchequer  held  that  the  representatives  of  the 
assignor  were  not  necessary  parties,  as  the  proof  of  the  receipt  of 
the  purchase-money  by  the  assignor  would  be  sufficient  evidence 
of  the  plaintiff's  title  (y). 
The  principle  of  the  Court,  that  the  person  having  the  legal  right 
in's^^by  te*  to  Bue  for  tne  matter  which  he  might  enforce  at  Law  against  the 
•or  against  as-  defendant,  should  be  before  the  Court  at  the  time  of  its  pronounc- 
signee  of  lease.  mg  lta  decision,  applies  to  all  persons  who  have  legal  demands 
against  the  defendant  arising  out  of  the  same  matter ;  thus,  as  it 
has  been  decided  that  at  Law  an  assignee  of  a  lease  may  be  sued 
for  non-performance  of  the  covenants  both  by  the  lessor  and  the 
original  lessee  from  whom  he  derives  title,  Courts  of  Equity  will 
not  permit  either  the  lessor  or  lessee  to  institute  proceedings 
against  him  in  respect  of  his  covenants,  without  having  the  other 


Assignor  of 
equitable  in- 
terest. 


57. 


(«)  Head  t>.  Lord  Teynham,!  Cox, 


x)  Knve  v.  Moore,  1  S.  &  S.  61. 
Blake  v.  Jones,  3  Anst.  651. 
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before  them,  in  order  that  the  rights  of  both  may  be  settled  at  the  ( Persons  hay. 
same  time.  Upon  this  ground,  where  a  man  granted  a  lease  of ing  torae?* 
houses  for  thirty  years  to  B.,  who  covenanted  to  keep  them  in  good 
repair,  and  died,  having  bequeathed  the  term  to  his  wife ;  and 
afterwards,  by  mesne  assignments,  the  term  became  vested  in  a 
pauper,  but  the  houses  becoming  out  of  repair  and  the  rent  in  ar- 
rear,  a  bill  was  brought  by  the  lessor  against  the  assignee  for  re- 
pairs, and  an  account  of  the  arrears  of  rent ;  upon  an  objection 
being  taken,  that  the  executors  of  the  original  lessee  were  not  par- 
ties, the  Lord  Chancellor  said,  that  to  make  the  proceedings  un- 
exceptionable, it  would  be  very  proper  to  have  them  before  the 
Court ;  for  that  it  did  not  appear  to  him  but  that  the  plaintiff  might 
have  had  a  satisfaction  at  law  against  the  executors,  and,  if  so, 
the  plaintiff9  s  equity  win  be  their  equity  (z).  The  same  objection 
was  allowed  in  the  case  of  the  City  of  London  v.  Richmond  (a), 
which  was  also  the  case  of  a  bill  against  the  assignee  of  a  lease 
for  payment  of  rent  and  performance  of  covenants. 

It  is  to  be  observed  here,  that  the  rule  which  requires  all  per-  Drawer  or  pri- 
sons having  similar  rights  to  sue  at  Law  with  that*of  the  plaintiff  ^u^^f0 
to  be  brought  before  the  Court  does  not  apply  to  a  bill  filed  by  the  change  not 
last  indorsee  of  a  bill  of  exchange  which  has  been  lost,  against  J^*^17  *° 
the  acceptor ;  in  which  case  it  has  been  held  that  neither  the  draw-  amount  of  lost 
er  (6)  nor  the  prior  indorsees  are  necessary  parties  (c),  because,  WU' 
in  such  cases,  the  ground  of  the  application  to  a  Court  of  Equity 
is  the  loss  of  the  instrument :  and  the  Court  only  relieves  upon  the 
terms  of  the  plaintiff  giving  the  defendant  ample  security  against 
being  called  upon  again  by  the  drawer  or  indorsees,  in  case  they 
should  become  possessed  of  the  instrument  (1).     It  has  been  held, 
however,  that  where  a  suit  is  instituted  by  an  acceptor  against  the 
holder  of  a  bill  of  exchange  which  is  forthcoming,  for  the  pur- 
pose of  having  it  delivered  up,  there  the  drawer  is  a  necessary 
party  {d). 

The  principle  that  persons  having  co-existent  rights  with  the 

plaintiff  to  sue  the  defendant  must  be  brought  before  the  Court  in 

all  cases  where  the  subject-matter  of  the  right  is  to  be  litigated  in  Whether  the 

Tight  in  equity 
Equity,  is  not  confined  to  cases  where  such  co-existent  rights  to  0r  at  law. 

sue  are  at  Law ;  it  applies  equally  to  cases  where  another  person 

has  a  right  to  sue,  for  the  same  matter  in  Equity ;  in  such  cases 

(z)  Sainstry  v.  Grammer,  2  Eq.  Ca.  (c)  Macartney  v.  Graham.  2  Sim. 

Ab.  165  ;c.  6.  285. 

(*)  2  Vera.  421.  (<J)  Penfold  v.  Nunn,  5  Sim.  405. 
(b)  Davies  t>.  Dodd,  4  Price,  176. 

(1)  Respecting*  the  jurisdiction  in  eases  of  lost  notes  and  bills,  see  1  Story 
Eq.  Jar.  §  85,  §  86. 
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All  persons 

haying  a  right 

to  sue. 


Bishop,  in  suit 
against  seques- 
trator. 


Lunatic,  in 
suit  by  bishop 
and  sequestra- 
tor for  tithes. 


in  all 

suits  on  his  be- 
half- 


Whether  for 
whole  or  part. 

Joint- tenants. 


the  defendant  is  equally  entitled  to  insist  that  the  person  possess- 
ing such  right  should  be  brought  befoie  the  Court  before  any  decree 
is  pronounced,  in  order  that  such  right  may  be  bound  by  the  de- 
cree. Thus,  where  a  bill  was  filed  by  a  vicar  against  a  sequestra- 
tor for  an  account  of  the  profits  of  a  benefice,  received  during  its 
vacation,  it  appears  to  have  been  thought  by  the  Court  that  the 
bishop  ought  to  have  been  a  party  to  the  suit,  because  the  seques- 
trator was  accountable  to  him  for  what  he  had  received  (e) ;  and, 
on  the  other  hand,  where  a  bill  was  filed  by  a  bishop  and  a  seques- 
trator against  an  occupier  for  an  account  of  tithes  during  the  luna- 
cy of  the  incumbent,  who  had  been  found  a  lunatic  under  a  com- 
mission, it  was  held  that  the  incumbent  or  his  committee  ought 
to  have  been  a  party  (/).  It  seems,  however,  that  where  a 
living  is  under  sequestration  for  debt,  the  incumbent  may  main- 
tain a  suit  for  tithes  without  making  the  sequestrator  or  the 
bishop  a  party.  This  appears  to  have  been  the  opinion  of  Lord 
Lyndhurst,  C.  B.,  in  Warrington  o.  Sadler  (g)>  where  a  decree  was 
made  in  a  suit  by  a  vicar  for  tithes,  although  the  vicarage  was  un- 
der sequestration,  and  the  occupiers  had  actually  paid  certain  al- 
leged moduses  to  the  sequestrator.  Upon  the  principle  above 
stated,  it  is  held,  that  in  general,  where  a  suit  is  instituted  on  be- 
half of  a  lunatic  either  by  the  Attorney-general  or  his  committee, 
the  lunatic  himself  must  be  a  co-plaintiff,  because  he  may  recover 
his  senses,  and  would  not  be  bound  by  the  decree  (A). 

In  the  preceding  cases  the  party  required  had  a  concurrent  right 
with  the  plaintiff  in  the  whole  subject  of  the  suit;  the  same  rule, 
however  applies  where  he  has  only  a  concurrent  right  in  a  portion 
of  it ;  thus,  where  there  are  two  joint-tenants  for  life,  and  one  of 
them  exhibits  a  bill,  the  other  must  be  a  party,  unless  the  bill  shows 
that  he  is  dead  (t) ;  and  where  A.,  B.  and  C.  were  joint  lessees 
under  the  City  of  London,  and  A.  and  B.  brought  a  bill  against 
the  lessors  to  have  certain  allowances  out  of  the  rent,  and  it  ap- 
peared upon  the  hearing  that  C.  was  living,  an  objection,  because 
he  was  not  a  party  to  the  bill,  was  allowed  (fc) ;  and  so,  where  a 
bill  is  brought  for  a  partition  either  by  joint-tenants  or  tenants  in 
common,  as  mutual  conveyances  are  decreed,  all  persons  necessary 
to  make  such  conveyances  must  be  parties  to  the  suit  (0(1);  and 

(«}  Jones  v.  Barrett,  Bunb.  198.  rt)  Haycock  v.  Haycock,  2  Ch.  Ca. 

(/)  Bishop  of  London  v.  Nicholls,  124 ;  Weston  t>.  Keighley.  Rep.  temp. 
Bunb.  141.  Finch,  82. 

U)  1  Young,  283.  (*)  Stafford  v.  The  City  of  Lon- 

(A)  See  ante,  page  105.  don,  1  P.  Wma.  428 ;  1  Stra.  95,  S.  C. 

(J)  Anon.  3  Swan.  139. 


(1)  Brashear  t>.  Macey,  3  J.  J.  Marsh.  J 
Paige,  513. 


See  Braker  v.  Devareaox,  8 
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where  one  tenant  in  common  had  granted  a  lease  of  his  share  for  .  A .  P6™00? 
■  *  11  tn,  having  anght 

a  long  term  of  years,  the  lessee  was  held  to  be  a  necessary  party       to  sue. 

to  the  suit,  at  the  expense,  nevertheless,  of  his  lessor,  who  was  to  ^^^^ss-^s 
i  ui    r     u-  *    /    \  tenants  in 

be  responsible  for  his  costs  (m).  common  in 

Where,  however,  a  tenant  in  common  had  demised  his  share  for  case  of  parti- 
a  long  term  of  years,  it  was  held  that  the  termor  for  years  was  en-  i^^e  0f  ten. 
titled  to  file  a  bill  for  a  partition  against  the  other  tenants  in  com-  ant  in  com- 
mon, without  bringing  the  reversioner  of  the  share  demised  before  Sav  iue  for 
the  Court  (n) ;  and  so  it  seems  that  where  one  of  the  parties  is  partition  with- 
only  tenant  for  life,  he  may  maintain  a  suit  for  a  partition  without  ou*  leBiort 
the  party  entitled  in  remainder  (o)  (1).     Where  the  object  of  a  tenant  for  life 

suit  is  to  ascertain  boundaries,  the  rule   is  different,   and  the  ^V10?1  re" 

,  *  *  mainder-man. 

Court  will  not  entertain  a  bill  of  that  description  without  having  Seat*,  where 

the  remainder-men  and  all  parties 'interested  before  it  (p)  (2).       lu*t  to  ascer- 

It  is  not,  however,  in  general  necessary,  in  questions  relating  to  r|es> 
real  property,  that  the  occupying  tenants  under  leases  should  be  Lessees  not 
parties,  unless  their  concurrence  is  necessary,  las  in  the  case  above  J£Jj££       neo" 
referred  to  of  the  lessee  of  a  tenant  in  common ;  or  unless  the  ob-  unless  in  par- 
ject  of  the  suit  is  to  restrain  an  ejectment  brought  against  them  btlonLii  to 
instead  of  against  their  landlord ;  as  in  the  case  of  Lawley  v.  Wal-  restrain  an 
don  (g),  in  which  Lord  Eldon  allowed  a  demurrer  for  want  of  par-  eJectment. 
ties  to  a  bill  by  the  owner  of  an  estate,  to  restrain  an  injunction 
against  his  tenant  without  making  him  a  party ;  observing,  how- 
ever, that  if  the  plaintiff  in  Equity  had  been  made  a  defendant  at 
Law,  instead  of  his  tenant,as  he  might  have  been,  he  should  not 
have  thought  it  necessary  to  make  him  a  defendant  (3). 

But,  although  it  is  not  usual,  in  suits  relating  to  property,  to  Owner  of  in- 
make  the  occupying  lessees  of  such  property  parties  to  the  proceed-  §U^M  ^y  les- 
sees, to  estab- 
(«)  Cornish  *.  Gest,  2  Cox,  27.  (p)  Rayley  v.  Best,  1 R.  &  M.  659,  H*  «eneral 

(it)  Baring  v.  Nash,  1  Yes.  &  B.    viae  etiam,  Miller  v.  Warmington,  1  "*«■» 
555.  Jac.  &  W.  484;  Speer  v.  Crawter,2 

(0)  Wills  o.  Blade,  6  Ves.  496.  Mer.  410. 

(?)  3  Swan.  142. 

(1)  It  does  not  constitute  any  objection  in  Equity,  that  the  partition  may 
not  finally  conclude  the  interests  of  all  persons,  as  where  the  partition  is 
asked  only  by  or  against  a  tenant  for  life,  or  where  there  are  contingent  in- 
terests to  yest  in  persons  not  in  esse.  For  the  Court  will  still  proceed  to 
make  partition  between  the  parties  before  the  Court  who  possess  competent 
present  interests,  such  as  a  tenant  for  life  or  for  years.  The  partition  in 
Buch  cases,  however,  is  binding  only  upon  those  parties  who  are  before  the 
Court,  and  those  whom  they  virtually  represent.  1  Story  Eq.  Jur.  656 ;  Gas- 
kell  v.  Gaskell,  6  Simons,  643;   Wotten  v.  Copeland,  7  John.  Ch.  140; 


Striker  v.  Mott,  2  Paige,  387,  389;  Woodworth  v.  Campbell,  5  Paige,  516. 

(2)  Story  Eq.  PI.  §  165. 

(3)  See  Story  Eq.  PI.  §.151. 


258  Of  necessary  Parties  to  a  Shut : 

All  persons    jngS  vet  jf  sucn  lessees,  or  other  persons  having  only  limited  in- 
having  a  right     °  fJ  .     .  '     ,  ...  ,  .  ,  . 
to  sue.       terests  in  the  property,  seek  to  establish  any  right  respecting  such 

property,  it  is  necessary  that  they  should  bring  the  owners  of  the 

inheritance  before  the  Court,  in  order  that  in  case  the  suit  is  un- 

,     successful,  the  decree  of  the  Court  dismissinir  the  bill  may  be 
When  amodns ,  .    ..  '         .  _,  ,•„,,,  *  . 

in  question,      binding  upon  them.     Thus,  to  a  bill  by  the  lessees  of  property  in 

a  parish  to  establish  a  modus,  the  owner  of  the  inheritance  must 

be  a  party ;  and  for  the  same  reason,  if  there  is  a  question  con- 

Or  fees  of  cerning  a  right  of  common,  though  a  leaseholder  may  enforce  it 
at  law,  yet  if  he  bring  a  bill  in  Equity  to  establish  such  right,  he 
must  bring  the  persons  in  whom  the  fee  of  his  estate  is  rested  be- 
fore the  Court  (r)  (1) ;  and  so,  in  a  suit  in  Equity  to  establish  a 
right  to  fees  in  an  office,  although  in  an  action  at  Law  for  such 

Or  a  right  of    fees  it  is  not  necessary  to  make  any  person  a  party  but  the  one  who 

way#  has  actually  received  such  fees,  yet  in  Equity  it  is  necessary  to 

have  all  persons  before  the  Court  who  have  any  pretence  to  a 
right  (s). 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee  against 
a  lord  of  a  manor,  and  the  tenant  of  a  particular  house,  to  have 
the  house,  which  obstructed  the  plaintiff's  way,  pulled  down,  and 
to  be  quieted  in  the  possession  of  the  way  for  the  future,  the  de- 
fendant's counsel  objected  for  want  of  parties,  because  the  plain- 
tiff's lessor  was  not  before  the  Court,  and  the  objection  was  al- 
lowed (t). 

These  cases  all  proceed  upon  the  principle  before  laid  down, 
namely,  that  of  preventing  a  defendant  from  being  harassed  by  a 

Lessee  of         multiplicity  of  suits  for  the  same  thing;  in  consequence  of  which 

11  blif  ™2  mt  PrinciPle  ll  l* held  t0  ** a  rme  of  a  Court  of  E<iuity»  *** if  y°u 

lessor.  withdraw  a  question  from  a  Court  of  Law  for  the  purpose  of  in- 

sisting upon  a  general  right,  you  must  have  all  the  parties  before 
the  Court  who  are  necessary  to  make  the  determination  complete, 
and  to  quiet  the  question  («). 

The  application  of  this  rule,  however,  is  strictly  confined  to 
cases  where  the  lessee  seeks  to  establish  a  general  right ;  where 
he  only  seeks  that  which  is  incidental  to  his  situation  as  tenant, 
he  need  not  make  his  landlord  a  party.  Thus  a  lessee  of  tithes 
may  file  a  bill  for  tithes  against  an  occupier,  without  making  his 
lessor  a  party,  because  the  claim  to  tithes  abstracted,  is  merely 


(r)  Poore  v.  Clark,  2  Atk.  515.  (t)  Poore  v.  Clark,  2  Atk.  515. 

(*)  Fawlet  «.  Bishop  of  Lincoln,  2        («)  Ibid. 
Atk.  296. 


(1)  Story  Eq.  PI.  §121. 
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possessory ;  and,  upon  the  same  principle,  where  an  occupier  who    All  persons 
was  sued  for  tithes  by  the  lessee  of  an  impropriate  rector  filed  a   aVltosue?*^ 
cross  bill  against  such  rector  for  a  discovery  of  documents,  &c,  v^^»v~^s 
a  demurrer  to  such  bill  by  the  rector  was  allowed  (z). 

It  should  be  noticed  here,  that  in  order  to  entitle  a  lessee  to  sue  secus  where 
for  tithes  without  his  lessor,  he  must  claim  under  *  demise  by  deed,  claim  under 
because  tithes,  being  things  which  lie  in  grant,  cannot  be  demis-^ar  enuK? 
ed  by  parol,  and  a  decree  in  favor  of  a  plaintiff  claiming  under  a 
verbal  demise,  would  therefore  be  no  bar  to  another  suit  for  the  same 
tithes  by  the  lessor.  Upon  this  ground,  in  Henning  v.  Willis  (y), 
the  Court  of  Exchequer  allowed  a  demurrer  to  the  plaintiff's  bill 
because  the  impropriator,  who  was  the  lessor,  was  not  a  party,  and 
the  plaintiff  having  submitted  to  the  demurrer,  obtained  leave  to 
amend  his  bill  by  making  the  impropriator  a  party  (z).  A  simi- 
lar demurrer  was  put  into  a  bill  for  tithes  by  a  lessee  under  a  pa* 
rol  demise,  in  Jackson  v.  Benson  (a),  and  allowed ;  leave  being 
also  given  to  amend,  by  making  the  impropriator  a  party ;  and  in 
Williams  v.  Jones  (6),  the  principle  to  be  deduced  from  the  fore- 
going cases  was  recognized  by  Lord  Lyndhurst,  C.  B.  In  that 
case  the  vicar,  who  was  the  lessor,  had  been  originally  made  a 
party  to  the  suit,  but  as  he  had  by  his  answer  disclaimed  all  in- 
terest in  the  tithes  in  question,  the  plaintiff  had  dismissed  the  bill 
as  against  him,  and  brought  the  suit  to  a  hearing  against  the  oc- 
cupier only ;  and  Lord  Lyndhurst  held,  that  as  the  vicar  had  been 
originadly  a  party,  the  circumstance  of  the  bill  having  been  dis- 
missed as  against  him,  made  no  difference,  for  although  his  dis- 
claimer could  not  be  read  against  the  other  defendants,  no  incon- 
venience could  arise,  because  the  lessor,  after  such  disclaimer, 
would  never  be  allowed  to  set  up  any  claim  against  the  occupier 
for  the  same  tithes. 

The  rule  that  persons  claiming  joint  interests  in  an  estate  can-  Joint-tenant* 
not  sue  without  making  their  companions  parties,  applies  equally  of  legacy, 
whether  the  subject-matter  of  the  suit  be  real  or  personal  property ; 
thus,  where  a  legacy  is  given  to  two  jointly,  one  cannot  sue  for  it 
alone ;  though  where  there  are  several  legacies,  each  may  sue  for 
his  own  (c)  (1).    And  so,  where  there  are  several  persons  inter- 

(x)  Tooth  v.  The  Dean  &  Chapter,  count  might  he  paid  into  Court  for 

of  Canterbury,  3  Sim.  61 .  the  benefit  of  the  plaintiff.    Vide  Lord 

(y)  3  Wood.  29 ;  3  Gwil.  896.  Lyndhurst's  judgment  in  William*  v. 

(z)  The  bill  was  amended,  by  mak-  Jones,  Young,  255. 

ing  the  lessor  a  defendant,  and  pray-  (a)  M'Lel.  62 ;  13  Pri.  131. 


ing  that  the  occupier  might  be  decreed        (b)  1  Young,  252 

to  account  with  the  lessor,  and  that        (c)  Haycock  v.  Haycock,  2  Ch.  Ca. 

what  should  be  found  due  in  the  ac-    124. 

(1)  So  where  a  legacy  is  given  to  A  and  B  in  equal  moieties,  a  bill  will  lie 


of. 
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All  persons    ested,  as  joint-tenants,  in  money  secured  by  mortgage,  they  must 
aYJJ^£eng      all  be  made  parties  to  a  bill  to  foreclose  such  mortgage  (2).     This 
^-^^ss~^s  was  decided  to  be  the  law  of  the  Court  by  Lord  Thurlow,  in  the 
moMy1^     case  °^  k°we  Vm  Morgan  (d),  where  a  mortgagee  had  assigned  the 
money  secured  by  the  mortgage  to  three  persons  as  joint-tenants. 
Tenant*  in        *n  tnat  case>  ms  L°r(khip  appears  to  have  laid  a  stress  upon  the 
common  there-  circumstance  of  the  parties  interested  in  the  money  being  joint- 
tenants  ;  from  which  it  has  been  inferred  that  a  tenant  in  severalty 
or  in  common  might  foreclose  as  to  his  share,  without  making  the 
other  persons  interested  in  the  money  parties ;  and  a  decree  to 
this  effect  was  actually  made  in  a  case  where  a  trustee  of  money 
belonging  to  several  individuals  had  laid  it  out  on  a  mortgage,  and 
afterwards  one  of  the  persons  entitled  to  part  of  the  purchase 
money  filed  a  bill  against  the  mortgagor  and  the  trustee  for  his 
share  of  the  mortgage  money  or  a  foreclosure ;  which  was  enter- 
tained, although  the  parties  interested  in  the  rest  of  the  money 
were  not  before  the  Court  (e). 

In  a  late  case,  however,  before  Sir  John  Leach,  V.  C,  it  was 

determined,  that  there  can  be  no  redemption  or  foreclosure  unless 

all  the  parties  interested  in  the  mortgage  money  are  before  the 

All  persons  in-  Court ;  and,  on  this  ground,  a  bill  by  a  person  entitled  in  serer- 

terested  in        ajty  to  one-sixth  of  the  mortgage  money,  to  foreclose  one-sixth  of 

money.  tne  estate,  was  dismissed  with  costs. 

As  a  person  entitled  to  a  part  only  of  the  mortgage  money  can- 
not foreclose  the  mortgage  without  bringing  the  other  parties  in- 
terested in  the  mortgage  money  before  the  Court,  so  neither  can 
Entitled  to       a  mortgagee  redeem  the  mortgaged  estate  without  making  all  those 
redeem.  who  have  an  equal  right  to  redeem  with  himself  parties  to  the  suit. 

For  this  reason  it  was  held,  in  Lord  Cholmondeley  v.  Lord  Clin- 
ton (/*),  that  where  two  estates  are  mortgaged  to  the  same  person 
for  securing  the  same  sum  of  money,  and  afterwards  the  equity  of 
redemption  of  one  estate  becomes  vested  in  a  different  party  from 
estates  mort-     tne  other,  the  owner  of  one  cannot  redeem  his  part  separately, 
gaged  for  same 

sum.  (<Q  x  Bro.  C.  C.  368.  that  the  decision  in  Montgomerie  v. 

(e)  Montgomerie  v.  The  Marquis  of    M.   of  B.,  uhi  supra,  is    evidently 
Bath,  3  Ves.  560.      fin  Mr.  Belt's    wrong.  See  also  Story  Eq.  PI.  §  201.] 
note  (1),  to  Lowe  v.  Morgan,  1  Bro.        (/)  2  Jac.  A  W.  3, 134. 
C.  C.  (Perkins's  ed.)  368,  he  submits, 


by  A  for  his  moiety,  without  making  B  a  party  to  the  suit.    Hughson  v. 
Cookson,  3  Young  &  Coll.  578. 

(1)  Stucker  v.  Stucker,  3  J.  J.  Marsh.  301 ;  Wing  v.  Davis,  7  Greenl. 
31;  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stu.  423;  Story  Eq  PI.  §  201; 
Noyes  e.  Sawyer,  3  Vermont,  160. 
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The  mortgagee  is  entitled  to  insist  that  the  whole  of  the  mortgage  In  «"to  to  re- 
ed estate  shall  he  redeemed  together ;  and,  for  this  purpose,  that 
all  the  persons  interested   in  the   several  estates  or  mortgages 
should  be  made  parties  to  a  bill  seeking  an  account  and  redemp- 
tion (1). 

The  same  rule  prevailed  in  Palk  v.  Lord  Clinton  (g),  which  dif- 
fered from  that  of  Lord  Cholmondeley  r.  Lord  Clinton,  above  Owner  of  part 
.....  ,        «...  ,  .„  ,  .  of  estate  mort- 

cited,  in  the  circumstance,  only,  of  its  being  a  bill  by  a  second  gaged  for  same 

mortgagee  of  part  of  an  estate  to  redeem  a  first  mortgage,  which  ■um  must 
embraced  the  whole  property.  re^ii^dSbe- 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  the  fore  the  Court, 
same  sum  of  money,  and  was  part  of  the  same  transaction.    The 
rule,  however,  has  been  extended  to  cases  where  a  mortgage  has  Where  two  es- 
been  of  two  distinct  estates  to  the  same  mortgagee  for  securing  j**6"  mor^fuP 
different  sums  of  money ;  and  it  has  been  decided  in  many  cases,  ferent  sums, 
that  a  mortgagee  of  two  separate  estates,  upon  distinct  transactions 
from  the  same  mortgagor,  is  entitled  to  hold  both  mortgages  till 
the  amount  due  upon  both  be  discharged ;  and  that  even  against 
the  purchaser  of  the  equity  of  redemption  of  one  of  the  mortgaged 
estates  without  notice ;  so  that  the  mortgages,  although  for  dis- 
tinct sums,  are  in  effect  for  one  sum.    Upon  this  principle,  where 
the  purchaser  of  the  equity  of  redemption  of  a  mortgaged  estate 
filed  his  bill  against  the  mortgagee,  to  redeem,  and  the  defendant, 
by  his  answer,  stated  a  subsequent  mortgage  made  to  him,  by  the 
same  mortgagor,  of  a  distinct  estate  for  a  distinct  debt,  it  was 
held  that  the  persons  interested  in  the  equity  of  redemption  of  the 
second  mortgage  were  necessary  parties  to  the  suit  (h)  (2).    And 
this  rule  prevails  although  one  mortgage  be  a  pledge  of  person-  Where  one 
alty  and  the  other  a  mortgage  of  realty  (i).    It  does  not,  however,  ^«52f^and 
hold  longer  than  while  both  mortgages  continue  united  in  the  the  other  of 
some  mortgagee;  so  that  if  a  mortgagee,  having  two  distinct r     efltate' 
mortgages  on  two  separate  estates,  assigns  one  of  the  mortgages 
to  a  third  person,  the  assignee  of  the  assigned  mortgages  need  ' 

not  be  brought  before  the  Court  in  a  suit  to  redeem  the  other  (£). 

The  rule  which  requires  that  in  a  bill  filed  for  the  purpose  of 

redeeming  a  mortgage,  the  plaintiff  should  bring  before  the  Court  In  suits  by 

second  mort- 
gagee. 

7)  12  Ves.  48.  (t)  Jones  v.  Smith,  6  Ves.  229,.  n. 

rv  Ireson  v.  Denn,  2  Cox,  425.  (k)  Willie  v.  Lugg,  2  Eden,  78. 


if! 


(1)  Story  Eq.  PI.  §  182. 

(2)  See  Story  Eq.  PI.  §  287. 
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In  Baits  to 
foreclose. 


Prior  incum- 
brancer not 
necessary. 


all  those  who,  as  well  as  himself,  have  a  right  to  redeem,  has  been 
held  to  apply  to  a  second  incumbrancer  filing  a  bill  to  redeem  a 
prior  incumbrance,  who  must,  in  such  case,  bring  the  mortgagor, 
as  well  as  the  prior  incumbrancer  before  the  Court  (/).  This  is 
a  rule  of  long  standing,  and  was  followed  by  Lord  Thurlow,  when 
his  adherence  to  it  was  very  inconvenient  in  consequence  of  the 
heir  at  law  of  the  mortgagor  being  abroad.  His  Lordship  then 
said,  that  it  seemed  to  him  "  impossible  that  a  second  mortgagee 
should  come  into  Court  against  the  first  mortgagee  without  mak- 
ing the  mortgagor  or  his  heir  a  party.  The  natural  decree  is,  that 
the  second  mortgagee  shall  redeem  the  first  mortgagee,  and  that 
the  mortgagor  shall  redeem  him  or  be  foreclosed  (»)."  The 
same  rule  was  confirmed  by  Lord  Eldon,  in  Palk  v.  Lord  Clin- 
ton (n),  and  has  ever  since  been  acted  upon  as  the  rule  of  the 
Court  (1). 

But  although  a  second  mortgagee  seeking  to  redeem  a  first  mort- 
gagee, must  make  the  mortgagor  or  his  heir  a  party,  yet  he  may, 
if  he  please,  foreclose  the  mortgagor  and  a  third  mortgagee,  with- 
out bringing  the  first  mortgagee  before  the  Court,  because  by  so 
doing  he  merely  puts  himself  in  the  place  of  the  mortgagor  and 
subsequent  mortgagee,  and  leaves  the  first  mortgagee  in  the  situ- 
ation in  which  he  stood  before  (o)  (2).  For  the  same  reason  it 
has  been  held  that  a  third  mortgagee  buying  in  the  first,  need  not 
make  the  second  mortgagee  a  party  to  a  bill  to  foreclose  the  mort- 
gagor. Upon  the  same  ground  it  is  also  considered  unnecessary, 
in  a  bill  by  incumbrancers  for  the  sale  of  an  estate,  to  make  an- 
nuitants, or  other  prior  incumbrancers,  parties  (p) ;  and  so  in  a 
suit  for  the  execution  of  a  trust  by  those  claiming  the  ultimate 
benefit  of  the  trust  after  the  satisfaction  of  prior  charges,  it  is 
held  not  to  be  necessary  to  bring  before  the  Court  the  persons 
claiming  the  benefit  of  such  prior  charges ;  and  therefore,  to  a 
bill  for  the  application  of  a  surplus  after  payment  of  debts  or  lega- 
cies, or  other  prior  incumbrances,  the  creditors,  legatees  or  in- 
cumbrancers need  not  be  parties  (q). 

Upon  the  same  principle,  where,  on  a  bill  filed  by  a  creditor 
against  the  representative  and  heir  of  a  trader,  for  the  purpose  of 

(0  Thompson  9.  Baskenrille,  3  Ch. 
Rep.  215. 

(m)  Fell  v.  Brown,  2  Bro.  C.  C. 
276. 

(n)  13  Ves.  48. 


Lor< 
86. 


(o)  Richards  v.  Cooper,  5  B.  304 ; 
>rd  Hollis's  case,  cited  3  Ch.  Rep. 


(p)  Rose  v.  P; 
(q)  Lord  Red 


2  Sim.  471. 


(1)  Story  Eq.  PI.  §  84,  §  186,  §  195. 
649 ;  4  Kent,  (5th  ed.)  185. 

(2)  Story  Eq.  PL  §  193. 


See  Hallock  v.  Smith,  4  John.  Ch. 
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having  certain  freehold  and  copyhold  estates,  which  had  been  de-   In  matters  of 
vised  to  him,  sold,  the  annuitants  and  legatees  under  the  will  of  v^^^^-^^ 
the  father  were  made  parties,  but  the  Master  of  the  Rolls  held,  Sale  of  estates, 
that  as  their  incumbrances  were  prior  to  the  interest  of  the  son,  ^J^iJ^^011 
they  ought  not  to  have  been  parties  (r). 

The  same  principle  which  calls  for  the  presence  of  all  persons  Administering 
having  an  interest  in  the  equity  of  redemption  in  the  case  of  bills  ^|^of  a 
to  redeem  a  mortgage,  requires  that  where  a  mortgagee  seeks  to 
foreclose  the  mortgagor,  he  should  bring  before  the  Court  all  per- 
sons claiming  an  interest  in  the  mortgage  under  himself  (1);  All  persons  in- 
therefore,  if  there  are  several  derivative  mortgagees,  they  must  all  tert!^in 
be  parties  to  a  bill  of  foreclosure  (5).  ties. 

If,  however,  a  mortgagee  has  assigned  or  conveyed  away  from  Original  mort- 
himself  not  only  the  money  due  on  the  mortgage,  but  also  the  &&*  n°taec- 
mortgaged  premises,  the  assignee  may,  as  we  have  seen,  foreclose  mortgage  as- 
without  making  the  original  mortgagee  a  party ;  and  upon  the  ■ieTned ; 
same  principle,  it  may  also  be  inferred,  from  the  case  of  Renvoize  nor  neh. 
v.  Cooper  (t),  that  where  a  mortgagee  has  devised  his  interest  in  where  mort- 
the  mortgage  in  such  a  manner  as  to  pass  not  only  the  mortgage  ****  deTi*ed- 
money  but  the  estate  mortgaged,  the  devisee  alone  may  foreclose 
without  making  the  heir  at  law  of  the  original   mortgagee   a 
party  (2),  unless  he  claims  to  have  the  will  established  (w) ;  in 
which  case  he  must  be  made  a  defendant,  because  it  has  been 
held  that  a  devisee  and  heir  cannot  join  in  the  same  suit,  even 
upon  an  allegation  that  they  have  agreed  to  divide  the  matter  in 
question  between  them  (z). 

The  rule  which  requires  that  all  parties  interested  in  the  object  Matters  of  ac- 
of  a  suit  should  be  parties  to  the  bill,  applies  to  all  cases  in  which  count, 
an  account  is  sought  against  a  defendant  One  person  cannot  ex- 
hibit a  bill  against  an  accounting  party  without  bringing  before 
the  Court  all  persons  who  are  interested  in  having  the  account 
taken,  or  in  the  result  of  it,  otherwise  the  defendant  might  be  har- 
rassed  by  as  many  suits  as  there  are  parties  interested  in  the  ac- 
count. Thus  in  a  suit  for  a  share  of  a  partnership  adventure,  it 
is  in  general  necessary  that  all  persons  having  shares  in  the  same 

(r)  Parker  «.  Fuller,  1  Rum.  AM.        (0  Mad.  &  Geld.  371. 
666.  (k)  Lewis  v.  Nangle,  2  Ves.  631. 


643. 


(0 

1 


s)  Hobart  v.  Abbot,  2  P.  Wins.        (z)  Cholmondeley  v.  Clinton,  1  T. 


104^116. 


(1)  See  Story  Eq.  PI.  §  199;  4  Kent,  (5th  ed.)  184,  185;  Western  Re- 
serve Bank  v.  rotter,  1  Clarke,  432. 

(2)  Graham  v.  Carter,  2  Hen.  &  Monf.6. 


264  €f  necessary  Parties  to  a  Smt: 

In  matters  of  adventure  should  be  parties  (y)  (1),  and  a  residuary  legatee  aeek- 
s^^^s^^y  *ng  an  account  and  share  of  the  residue,  must  bring  before  the 
Partnership.      Court  all  the  parties  interested  in  that  residue  (z)  (2).     And  so 
where  a  moiety  of  a  residue  was  given  to  one  of  the  defendants 
si  aes.         for  j.^  aQ(j^  Up0n  his  decease,  to  such  persons  as  she  should  ap- 
point, and  in  default  of  appointment,  to  certain  other  persons  for 
Contingent  in-  ^^e>  **  was  ne^  tnat  tne  other  persons,  although  their  interests 
terests.  depended  upon  such  a  remote  contingency,  ought  to  be  before  the 

Court  (a). 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against 
a  personal  representative  for  an  account,  the  Court  requires  that 
In  suits  by  **  tne  next  °^^m  should  be  before  it  (3)  ;  and  it  is  to  be  ob- 
next  of  kin.  served,  that  in  all  (b)  cases  where  the  parties  claim  under  a  gen- 
._  era!  description,  or  of  being  some  of  a  class  of  persons  entitled, 
suit  by  some  of  the  Court  will  not  make  a  decree  without  being  first  satisfied  that 
a  class.  all  the  individuals  of  the  class,  or  who  come  under  the  general  de- 

scription, are  before  it.    For  this  purpose  the  Court,  in  cases  of 
this  description,  before  directing  an  account,  or  other  relief  prayed 

(y)  Ireton  v.  Lewis,  Rep.  t.  Finch,  an  intestate,  who  died  in  India,  pro- 

96 ;  Moffat  v.  Farquharson,2  Bro.  C.  cored  letters  of  administration  to  his 

C.  338.  effects  here,  it  was  held  that  be  might 

(z)  Parsons  v.  Neville,  3  Bro.  C.  C.  sne  the  person  who  had  taken  out  an 

365.    In  Cockburn  v.  Thompson,  16  Indian  administration,  and  had  after- 

Ves.  328,  Lord  Eldon  said,  this  admits  wards  come  to  this  country,  without 

of  exception,  where  it  is  not  neces-  making  the  rest  of  the  next  of  kin  par- 

sary,  or  inconvenient.  ties ;  Sandilands  v.  Innes,  3  Sim.  964. 

(a)  Skerrit  v.  Birch,  3  Bro.  C.  C.  [But  see  Story  Eq.  PI.  §  179;  Story 

229,  [Perkins's  ed.  note.]  Conf.  Laws,  §  513,  §  514 ;  ante,  209, 

(6)  Where  one  of  the  next  of  kin  of  note  (2).] 

(1)  See  Mr.  Belt's  note  (1),  to  Moffatt  v.  Farquharson,2  Bro.  C.  C.  (Per- 
kins's ed.)  338 ;  Cullen  v.  Duke  of  Queensberry,  1  ib.  101,  and  Mr.  Beit's 
note;  Dosier  v.  Edwards,  3  Litt.  72;  Story  Eq.  PI.  §  166;  Story,  Partner- 
ship, $  449. 

(2)  Story  Eq.  PI.  §  89,  and  notes,  $  203,  §  204;  Pritchard  v.  Hicks,  1 
Paige,  253;  Sheppard  v.  Starke,  3  Mnnf.  29 ;  Brown  v.  Ricketts,  3  John. 
Ch.  533;  Davoue  v.  Fanning,  4  John.  Gh.  199;  West  t>.  Randall,  2  Mason, 
181,  190-199;  Richardson  v.  Hunt,  2  Munf.  148;  Prewett  v.  Prewett,  4 
Bibb.  266;  Huson  v.  M'Kenzie,  Dev.  Eq.  463;  Arendell  v.  Blackwell,  ib. 
354;  Bethel  v.  Wilson,  1  Dev.  <fc  Bat.  Eq.  610. 

In  Brown  v.  Ricketts,  3  John.  Ch.  553,  Mr.  Chancellor  Kent  seems  to 
have  thought,  that  all  the  residuary  legatees  should  be  tecimioaUy  parties  by 
name.    So  in  Davoue  v.  Fanning,  4  John.  Ch.  199. 

It  has,  however,  been  intimated  and  maintained  in  other  oases,  that  a  re- 
siduary legatee  might  sue  in  behalf  of  himself  and  all  others,  without  mak- 
ing  them  technically  parties.  See  Kettle  ».  Crary,  1  Paige,  417,  419,  420, 
and  note;  Ross  v.  Crary,  1  Paige,  416;  Hallett  *.  Hallett,  2  Paige,  19, 
20 ;  Egbert  v.  Woods,  3  Paige,  517. 

(3)  See  Noland  v.  Turner,  5  J.  J.  Marsh.  179 ;  West  v.  Randall,  2  Mason, 
181 ;  Kellar  v.  Beelor,  5  Monroe,  573 ;  Oldham  v.  Collins,  4  J.  J.  Marsh. 
60;  Chinn  v.  Caldwell,  4  Bibb,  543 ;  Story  Eq.  PI.  §  89,  and  cases  cited. 
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by  the  bill,  refers  it  to  one  of  the  Masters  to  inquire  who  the  indi-  In  matten  of 
victuals  of  the  class,  or  answering  the  general  description,  are ; 
and  then,  if  it  turns  out  that  any  of  them  are  not  before  the  Court, 
the  plaintiff  must  file  a  supplemental  bill,  for  the  purpose  of  bring- 
ing them  in,  before  the  cause  is  finally  heard  (c)  (1). 

And  according  to  Sir  James  Wigram,  V.  C,  in  an  administra- 
tion suit,  in  which  inquiries  are  necessary  to  ascertain  who  are 
.  the  parties  beneficially  interested  in  the  estate,  it  is  irregular  to 
direct  the  accounts  to  be  taken  until  after  the  inquiries  have  been 
made,  and  the  Master  has  made  his  report.  But  where  the  parties 
interested  are  the  children  of  a  party  to  the  suit,  or  are  persons 
of  a  class  in  such  circumstances,  that  the  Court  may  be  reasonably 
satisfied,  at  the  hearing,  that  all  parties  beneficially  interested  are 
parties  to  the  record,  the  Court  may,  at  the  time  of  directing  the 
inquiries,  also  order  that,  if  the  Master  shall  find  that  all  the  per- 
sons beneficially  interested  are  parties  to  the  suit,  he  do  then  pro- 
ceed to  take  the  account ;  this  is,  however,  an  irregularity ;  and 
the  Court  will  not  make  the  order  in  that  form,  unless  it  be  rea- 
sonably clear  that  all  the  persons  interested  are  parties  (d). 

The  rule  that  all  persons  interested  in  an  account  should  be  Exception!  to 
made  parties  to  a  suit  against  the  accounting  party,  will  not  apply  lometfthc 
where  it  appears  that  some  of  the  parties  interested  in  such  ac-  parties  have 
count  have  been  accounted  with  and  paid ;  thus  in  the  case  of  a  ed^th""?^ 
bill  by  an  infant  cestui  que  trust  coming  of  age,  for  his  share  of  paid, 
a  fund,  it  is  the  constant  practice  to  decree  an  account  without 
requiring  the  other  cestui  que  trusts,  who  have  come  of  age  be- 
fore, and  have  received  their  shares,  to  be  before  the  Court  (2). 

(c)  Sed  vide  Waite  9.  Templer,  1  aee  also  Hawkins  v.  Hawkins,  1  Hare, 
8.  &  S.  319.  543. 

(4)  Baker  v.  Harwood,  1  Hare,  327 ; 

1)  Story  Eq.  PI.  §  90,  and  notes. 

Etat  one  of  several  of  the  next  of  kin  of  an  intestate,  entitled  to  distribu- 
tion, may  sne  for  his  distributive  share  without  making  the  other  distributees 
parties,  if  the  latter  are  unknown,  or  cannot  be  found,  and  that  fact  is  charged 
in  the  bill.  lb.  In  such  case  the  bill  may  properly  be  filed  on  behalf  of  the 
plaintiff,  and  also  of  all  the  other  persons,  who  may  be  entitled  as  distributees. 

(2)  So  where  the  division  of  an  estate  in  pursuance  of  a  will,  is  not  to  be 
made  at  one  and  the  same  time,  but  at  the  several  periods  when  any  one  or 
more  of  the  legatees  shall  separate  from  the  testator's  family,  it  is  not  neces- 
sary that  all  the  legatees  be  made  parties  to  each  suit  in  Chancery  for  a  divi- 
sion ;  but  only  those  entitled  to  participate  in  the  division  then  in  question. 
Branch  v.  Booker,  3  Munf.  43. 

So  where  it  appeared,  that  some  of  the  legatees  had  obtained  decrees,  in 
another  suit,  for  their  portions,  it  was  proper  to  dismiss  the  bill  as  to  them,  they 
having  been  made  defendants.    Moore  v.  Beauchamp,  5  Dana,  71. 

vol.  1.  23 
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Rule  in  cases  And  in  the  case  of  a  partnership,  where  a  bill  was  filed  against 
factors  by  the  persons  interested  in  one  moiety  of  a  cargo  of 
tobacco,  for  a  discovery  and  account  as  to  that  moiety,  without 
making  the  person  interested  in  the  other  moiety  a  party,  and  it  ap- 
peared that  the  defendants  had  distinguished  in  their  accounts  be- 
tween him  and  the  plaintiffs,  and  had  divided  the  funds,  and  kept  sep- 
arate accounts,  the  Court  held  that  the  owner  of  the  other  moiety 
was  not  a  necessary  party  to  the  suit  (e).  And  where  A.  B.  C, 
being  partners  together,  and  A.  agreed  with  D.  to  give  him  a 
moiety  of  his  share  in  the  concern,  it  was  held  that  an  account 

.  might  be  decreed  between  A.  and  D.  without  making  B  and  C. 

bill  is  for  por-  parties  (/*).     It  is  also  held,  that  to  a  bill  by  a  person  entitled  to 

tion  of  aacer-    a  certain  aliquot  portion  of  an  ascertained  sum  in  the  hands  of 
tuned  sum.  ,     ^        r    .  t   v  ,,v 

trustees,  the  co-cestui  que  trusts  are  not  necessary  parties  (g)  (1) ; 

In  some  cases,  where  a  party  having  a  joint  interest  with  the  plain- 

where       ^s  m  tne  taJ"Dg  of  an  account  has  been  abroad,  the  cause  will 

party  having    be  allowed  to  go  on  without  him  (2) ;  thus  in  the  Exchequer, 

out*ofloriidic-  wnere  a  D*M  was  fi^  by  s01116  °f  the  children  of  a  freeman  of 
tion.  London,   who  was  dead,   for    an   account  and  division  of  his 

personal   estate,  and  it  appeared  that  one  of  the  children  was 
beyond  sea,  the  Court  was  moved  that  they  might  hear  the  cause 
without  him ;  and  that  if  it  appeared  that  he  had  any  right,  he 
might  come  before  the  deputy  remembrancer  on  the  account; 
and,  though  no  precedent  was  produced  of  such  an  order,  the 
Court  gave  liberty  to  hear  the  case  without  him  (h). 
Purchaser  of        The  question  whether  a  trustee  of  an  estate  can  be  called  upon 
tiomT*  f  *  P°r"    ky  a  purchaser  of  a  portion  of  an  estate  sold  to  different  persons 
tate.  under  a  trust  for  sale,  without  bringing  all  the  other  persons  in- 

terested in  the  same  estate  before  the  Court,  was  discussed  before 
Lord  Eldon,  in  the  case  of  Goodson  v.  Ellison  (t) ;  in  that  case 
the  persons  beneficially  interested  in  an  estate  vested  in  trustees 
had,  many  years  before  the  commencement  of  the  suit,  proceeded 
to  sell  the  entirety  in  various  lots,  one  of  which  was  purchased  by 

(e)  Weymouth  r.  Boyer,  1  Ves.  J.  (g)  Perry  v.  Knott,  5  Beav.  893 ; 

416.  Smith  v.  Snow,  3  Mad.  10. 

(/)  Brown  v.  De  Tastet,  Jac.  284.  (A)  Rogers  v.  Linton,  Bunb.  200. 

Vide  etiam,  Bray  v.  Fromont,  6  Mad.  (t)  3  Russ.  583. 
&  Geld.  5. 

(1)  Story  Eq.  PI.  §  907,  §  212. 

(2)  Story  Eq.  PI.  §  78-89,  and  casea  cited ;  Milligan  v.  Milledge,  3 
Cranch,  220  j  West  v.  Randall,  2  Mason,  196;  ante,  233,  note  and  cases 
cited  ;  Weymouth  v.  Boyer,  1  Sumner's  Vesey,  416,  note  (c),  and 
cited. 
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the  plaintiffs,  and  all  the  persons  beneficially  interested  joined  in 
conveying  it  to  him.  The  trustee,  however,  did  not  join,  and 
upon  his  death  the  legal  estate  became  vested  in  the  defendants, 
upon  whose  refusal  to  convey  without  the  sanction  of  the  Court, 
the  bill  was  filed,  and  a  decree  for  a  conveyance  by  the  defend- 
ants was  pronounced  by  Lord  Gilford,  M.  R.,  who  directed  that 
they  should  pay  the  costs  of  the  suit.  Upon  appeal,  however,  to 
Lord  Eldon,  his  Lordship  expressed  considerable  doubts  whether 
a  trustee  could  be  called  upon  to  divest  himself  of  a  trust  by  con- 
veying different  parcels  of  the  trust  property  at  different  times, 
and  whether  it  was  not  therefore  necessary  to  have  all  the  other 
cestui  que  trusts  before  the  Court;  but  upon  re-argument  the  Lord 
Chancellor  stated,  that  he  thought  there  were  parties  enough  be- 
fore the  Court  to  enable  him  to  make  a  decree,  but  as  it  was  the 
case  of  an  old  trust,  he  thought  the  Court  was  bound  to  inquire 
into  the  facts,  and  that  the  trustees  had  a  Tight  to  have  the  con- 
veyance settled  in  the  Master's  office. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  ad-  Cestui  que 
mitting  of  very  few  exceptions,  that  a  trustee  cannot,  under  ordi-  f1"*?4*  **  ""^ 
nary  circumstances,  institute  proceedings  in  Equity  relating  to  the 
trust  property,  without  making  the  cestui  que  trusts  parties  to  the 
proceeding  (k)  (1).    Thus,  where  a  bill  is  filed  by  trustees  for  In  bills  for 
sale,  against  a  purchaser,  for  a  specific  performance  of  the  con-  "I*0^0  P**- 
tract,  the  cestui  que  trusts  of  the  purchase-money  must  be  parties  der  traits  for 
unless  there  is  a  clause  in  the  trust  deed  declaring  the  receipt  of sale- 
the  trustees  to  be  a  sufficient  discharge,  which  is  considered  as  a  ^^f'^of '* 
declaration  by  the  author  of  the  trust,  that  the  receipt  of  the  per-  trustees  are 
sons  beneficially  interested  in  the  produce  of  the  sale  shall  not  be  <K*chargei. 
necessary  (I) :  and  where  a  bill  was  filed  by  certain  persons,  de»  n^^^^ 
scribing  themselves  as  trustees  for  a  society  consisting  of  a  great  ciety. 
number  of  persons,  for  the  specific  performance  of  an  agreement 
entered  into  by  themselves  for  the  benefit  of  the  society,  and  a 
demurrer  was  put  in  because  the  members  of  the  society  were  not 
parties  to  the  suit,  upon  the  argument  of  which,  it  was  insisted 
that  a  trustee  could  not  file  a  bill  respecting  the  trust  property, 

(k)  Kirk  v.  Clark,  Prec.  Cha.  275.      ly  e.  Phelp,  Mad.  &  Geld.  232. 
(0  Per  Sir  J.  Leach,  V.  C,  Calver- 

(1)  A  mere  nominal  trustee  cannot  bring  a  suit  in  his  own  name,  without 
joining  his  cestui  que  trust  with  him.  Stilwell  c.  M'Neely,  1  Green  Ch.  305 ; 
Sehenck  v.  Ellingwood,  3  Edw.  175 ;  Helm  v.  Hardin,  2  B.  Monroe,  232; 
Malin  ».  Malm,  2  John.  Ch.  238:  Fish  t>.  Howland,  1  Paige,  20;  Bifield  v. 
Taylor,  1  Beatty,  93 ;  Story  Eq.  PI.  §  207,  §  209. 
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Where  bill  on 
behalf  of  them- 
selves and 
others. 


Executor  of 
mortgagee. 


Heir  of  mort- 
gagee. 


In  what  cases 
trustees  may 
sue  without 
cestui  que 
trusts. 


without  making  the  cestui  que  trust  a  party;  and  that,  although 
the  members  of  the  society  were  so  numerous  that  it  was  not  prac- 
ticable to  make  all  of  them  parties,  the  bill  ought  to  have  been 
filed  by  some  of  them  on  behalf  of  themselves  and  the  others,  and 
that  it  did  not  appear  by  the  bill  that  the  plaintiffs  were  even 
members  of  the  society,  the  demurrer  was  upon  these  grounds  al- 
lowed (m).  Upon  the  same  principle,  if  a  mortgagee  dies,  and 
his  heir  files  a  bill  of  foreclosure,  the  executor  of  the  mortgagee 
must  be  a  party  (1),  because,  although  at  law  the  legal  right  to 
the  estate  is  in  the  heir,  yet  in  Equity  he  is  only  considered  as  a 
trustee  for  the  executor,  who  is  the  person  entitled  to  the  mort- 
gage money  (n),  and  for  this  reason,  where  the  heir  of  the  mort- 
gagee had  foreclosed  the  mortgagor  without  making  the  executor 
of  the  mortgagee  a  party,  and  a  bill  was  filed  by  the  executor 
against  the  heir,  the  land  was  decreed  to  the  executor  (a).  It 
seems,  however,  that  although  the  personal  representative  is  the 
person  entitled  to  receive  the  money,  the  heir  has  a  right  to  say 
that  he  will  pay  off  the  mortgage  to  the  executor,  and  take  the  ben- 
efit of  the  foreclosure  himself  (p ) ;  and  for  this  reason  as  well  as 
that  before  stated,  the  heir  of  a  mortgagee  is  a  necessary  party  to 
a  bill  of  foreclosure  by  the  personal  representative  (2)  unless  the 
mortgagee  has  devised  the  mortgaged  estate,  in  which  case,  as  we 
have  seen,  his  heir  is  not  a  necessary  party  to  a  bill  by  the  de- 
visee to  foreclose  the  equity  of  redemption  (q). 

There  are  instances  in  which,  under  peculiar  circumstances, 
trustees  are  allowed  to  maintain  a  suit,  without  their  cestui  que 
trusts,  as  in  the  case  before  mentioned,  of  trustees  under  a  deed, 
by  which  estates  are  vested  in  them  upon  trusts  to  sell  and  to  ap- 
ply the  produce  amongst  creditors  or  others,  with  a  clause,  declar- 
ing the  receipt  of  the  trustees  to  be  a  good  discharge  to  the  pur- 
chasers (r)  (3).    And  now  by  the  30th  Order  of  August,  1641, 


v& 


'm)  Douglas  v.  Horsfall,  2  S.  &  S.      Jp)  Clerkson  v.  Bowyer,  2  Vera. 

i. 

(a)  Renvoize  v.  Cooper,  Mad.  &. 
Id. 


66. 


(*)  Freake  v.  Hearsey,  Nels.  93 ;  2 
Freem.  180,  S.  C. ;  1  Ch.  Ca.  51,  S.     Geld.  371. 
C. ;  2  Eq.  Ca.  Ab.  77,  S.  C. ;  [Dexter 
v.  Arnold,  1  Sumner,  113.] 

(o)  Gobe  v.  Carlisle,  cited  2  Vera,    cases,  vide  post,  S.  C. 
66. 


(r)  See  Calverly  v.  Pbelp,  Had.  A 
Geld.  229  >  as  to  foreclosure  ursBca 


(1)  See  Roath  v.  Smith,  5  Conn.  133 ;  Graham  t>.  Carter,  2  Hen.  AMimf. 
6;  Story  Eq.  PI.  \  200. 

(2)  Story  Eq.  Pi.  §  200.  The  heirs  of  a  deceased  mortgagee  cannot,  how- 
ever, sustain  a  bill  for  foreclosure,  but  it  must  be  brought  in  the  name  of  the 
executor  or  administrator.    Roath  v.  Smith,  5  Conn.  133. 

(3  Where  it  appears  on  the  race  of  the  contract  that  it  was  the  intent  of 
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in  all  suits  concerning  real  estate  which  is  vested  in  trustees  by 
devise,  and  such  trustees  are  competent  to  sell  and  give  discharges 
for  the  proceeds  of  the  sale,  and  for  the  rents  and  profits  of  the 
estate,  such  trustees  shall  represent  the  persons  beneficially  inter- 
rested  in  the  estate,  or  the  proceeds,  or  the  rents  and  profits,  in 
the  same  manner,  and  to  the  same  extent  as  the  executors  or  ad- 
ministrators in  suits  concerning  personal  estate,  represent  the  per- 
sons beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  in- 
terested in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit. 
But  the  Court  may  upon  consideration  of  the  matter  on  the  hear- 
ing, if  it  shall  so  think  fit,  order  such  persons  to  be  made  parties ; 
this  order  applies,  not  only  to  suits  by  persons  claiming  adversely 
against  the  estate,  but  also  to  suits  by  some  of  the  persons  benefi- 
cially interested,  seeking  relief  in  respect  of  alleged  misconduct  of 
the  trustees.  And  in  such  cases,  it  renders  it  unnecessary  that 
persons  having  charges  on  the  estate  should  be  parties  (s).  It  is 
necessary,  however,  that  the  trustees  who  are  empowered  to  give 
discharges,  should  themselves  be  entitled  to  the  legal  estate,  other- 
wise the  order  does  not  apply,  and  the  cestui  que  trusts  must  be 
made  parties  to  the  suit  (r).  In  case  also  where  the  interest  of 
the  cestui  que  trust  is  collateral  to  the  rights  between  the  plaintiff 
and  the  defendant,  a  person  standing  in  the  place  of  trustee  has 
been  al  lowed  to  maintain  a  suit  respecting  the  trust  property,  with- 
out making  the  persons  for  whom  he  is  trustee,  parties;  thus  the  Pawnee,  or 
pawnee  of  a  chattel  or  his  representative  may  maintain  a  suit  for 
the  chattel  without  making  the  pawner  a  party.  And  so  in  the  depositee  of  a 
case  of  Saville  v.  Tancred  («),  where  a  bill  was  brought  for  an  chattel. 

(s)  Osborne  v.  Foreman,  2  Hare,  sure  of  freeholds  devised  in  trust  for 

656.  sale.     Wilton  v.  Jones,  2  Y.  &  C. 

(t)  Turners.  Hind,  12 Simons, 414.  844. 

It  seems  doubtful  whether  the  order  («)  1  Vesey,  101 ;  3  Swanst.  141, 

applies  to  the  case  of  a  bill  of  foreclo-  S.  C 


the  parties  to  exclude  the  cestui  que  trust  from  the  necessity  of  taking  any 
part  in  the  transaction  relating  to  the  management  of  the  trust,  the  cestui  que 
trust  is  not  a  necessary  party.  Bineld  v.  Taylor,  1  Beat.  91 J  S.  C.  1  Moll. 
192. 

Where  a  mortgage  deed  of  lands  has  been  executed  to  a  trustee,  to  secure 
the  payment  of  debts  to  sundry  persons,  the  trustee  may  maintain  a  suit  in 
Chancery  to  foreclose,  without  making  the  cestui  que  trusts  parties.  Swift  v. 
Stebbins,  4  Stew.  &  Port.  467. 

A  conveyance  in  trust  may  be  cancelled  by  a  decree  in  Equity  though  the 
cestui  que  trusts  be  not  made  parties.    Campbell  v.  Watson,  8  Ohio,  500. 

23» 
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Cestui  que  account,  and  for  the  delivery  of  a  strong  box,  in  which  were  found 
jewels,  and  a  note  in  these  words  : — "  Jewels  belonging  to  the  Duke 
of  Devonshire/'  in  the  hands  of  Mr.  Saville,  whose  representative 
the  plaintiff  was,  and  in  whose  possession  they  had  been  for  fifty 
years,  and  an  objection  was  taken  that  the  Duke's  representative 
ought  to  have  been  a  party,  it  was  held  that  the  plaintiff  might  sus- 
tain the  suit  without  him  ( 1 ).  And  upon  the  same  principle,  where 
Trustee  suing  one  Qf  tWQ  tru8^ee8  na(j  ]>een  prevailed  upon  by  his  co-trustee  to 
co-trustee,  ces-  .  . r  ,  ,  ,  A 

tui  que  trusts    transfer  the  trust  fund  into  his  name  alone,  and  the  co-trustee  alter- 
not  necessary.  wards  sold  the  stock,  and  received  the  produce,  and  never  replaced 
it ;  upon  a  bill  filed  by  the  trustee  against  his  co-trustee  to  com* 
pel  him  to  replace  the  stock,  a  demurrer  was  put  in,  on  the  ground 
that  the  cestui  que  trusts  of  the  fund  were  not  made  parties,  which 
Personal  rep-    uP°n  argument  was  overruled  (v)  (2). 

resentative  And  here  it  may  be  observed,  that  the  personal  representative 

ouVpersons  m  ***  cases  rePre8ents  ^e  personal  estate  of  the  deceased,  and  is 
beneficially  in-  entitled  to  sue  for  it  in  Equity  as  well  as  Law,  without  making  the 
terested.  residuary  legatees,  or  any  other  persons  interested   in  it,  parties 

to  the  suit.  For  this  reason,  where  a  woman  by  her  will  gave  all 
her  personal  estate  to  her  bastard  child,  and  made  B.  and  C.  her 
executors,  and  died ;  and  within  a  short  time  after  the  bastard  died 
intestate ;  upon  a  bill  filed  by  the  executor  against  a  person  in 
whose  hands  the  property  of  the  mother  was,  praying  for  an  ac- 
count, the  defendant  demurred,  because  the  representative  of  the 
bastard  and  the  Attorney-general  were  not  parties ;  and  the  demur- 
er was  overruled,  it  being  held  that  the  executor  was  legally  enti- 
tled to  the  estate  of  his  testatrix ;  and  though  this  may  be  intrust 
for  another,  yet  as  the  executor  has  the  legal  title,  he  can  give  a 
good  discharge  to  the  defendant  (10).  And  in  every  case,  an  ex- 
ecutor, though  a  bare  trustee,  and  though  there  be  a  residuary  le- 
Where  execu-  g&tee,  is  entitled  to  sue  for  the  personal  estate  in  Equity  as  well 
tor in  truit-      as  at  Law,  unless  the  cestui  que  trusts  will  oppose  it  (x).     Where, 

(v)  Franco  9.  Franco,  3  Ves.  77;        (10)  Jones  v.  Goodchild,  3  P.  Wins. 
Bridget  9.  Hamer,  3  T.  G.  72;  May    33. 
v.  Selby,  1  Y.  &  C.  235.  (z)  Ibid.  48. 


Story  Eq.  PI.  6  213,  and  a  discussion  of  this  subject  in  the  note ;  Cun- 


(1)  Story  Eq.  PL  §  221 

(2)  Story  Eq.  PI.  &  213,  — 
ningham  v.  Pell,  5  Paige,  607. 

If  a  trustee  has  fraudulently  or  improperly  parted  with  trust  property,  the 
cestui  que  trust  may  proceed  against  the  trustee  alone,  to  compel  satisfaction 
for  the  breach  of  trust,  or  he  may  at  his  election  join  the  assignee  abo,  if  he 
were  a  party  to  the  fraud,  or  if  he  seeks  redress  against  him.  Bailey  v.  In- 
gles, 2  Paige,  278 ;  West  t>.  Randall,  2  Mason,  197;  Franco  v.  Franco,  3 
Sumner's  Vesey,  75,  note  (*). 
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however,  there  has  been  a  great  lapse  of  time  since  the  death  of 
the  testator,  and  it  seems  doubtful  who  are  the  persons  beneficially 
interested  under  his  will,  the  Court  will  not,  as  of  course,  order 
payment  to  a  personal  representative  of  funds  recovered  in  the 
cause,  but  may  direct  them  to  be  paid  into  Court  (y). 

So  also  assignees  of  bankrupts  or  insolvent  debtors  may  either  Assignees  of 
maintain  oj  defend  suits  relating  to  the  estates  vested  in  them  as  ^1^0^.°' 
such  assignees,  without  the  creditors  for  whom  they  are  trustees 
being  made  parties  to  the  suit  (z).  Nor  is  it  necessary  in  such 
case,  that  the  bankrupt  or  insolvent,  though  interested  in  the  res- 
idue, should  be  before  the  Court  (a),  though,  from  a  decision  in 
Vernon's  Reports,  it  appears  to  have  been  formerly  considered 
necessary  in  suits  by  assignees  to  have  the  bankrupt  before  the 
Court  (6).  Where,  however,  creditors,  instead  of  seeking  relief 
under  the  Commission,  proceed  at  Law  against  the  bankrupt,  the 
bankrupt  may  file  a  bill  of  discovery  in  aid  of  his  defence  at  Law, 
and  for  an  injunction;  and  where  there  are  complicated  ac- 
counts, he  may  pray  to  have  them  taken,  and  to  have  the  balance 
due  to  him  from  the  defendants  set  off  against  the  demand  of  the 
creditors,  without  making  his  assignees  parties(c),  but  he  cannot 
pray  to  have  the  balance  paid  to  him,  because  that  belongs  to  his 
assignees. 

The  rule,  that  where  the  person,  by  law  entitled  to  represent  the  Residuary  leg- 
personal  estate,  is  the  party  suing,  legatees  or  other  persons  inter-  &  * 
ested  in  the  estate  need  not  be  parties,  does  not  extend  to  the  case 
of  a  residuary  legatee  suing  for  his  share  of  the  residue,  in  which 
case,  as  we  have  seen,  it  is  generally  necessary  that  all  the  residu- 
ary legatees  should  be  before  the  Court,  although  where  the  num- 
ber of  the  class  is  great,  the  Court  will  sometimes  dispense  with 
the  necessity  of  making  them  all  parties,  and  allow  one  to  sue 
on  behalf  of  the  others  (d)  (1).     And  where  legacies  are  charged  Where  lega- 

upon  real  estates,  it  will  not  in  general  be  sufficient  to  bring  the  cicB  charSed 

*    ~        *     J-*  «  •«.«     on  real  estates, 

executors  before  the  Court,  for  except  m  cases  coming  within  the  »rnlsteei  for 

30th  Order  of  August,  1841,  above  mentioned,  all  the  other  lega-  payment  of 

tees  must  be  parties  (e)  (2)  ;  it  seems,  however,  that  trustees  of  a  de*to  8  j*^,lh" 

real  estate  for  payment  of  debts,  have  been  allowed  before  that  Or- 


(y)  Loy  v.  Duckett,  1  Cr.  &  Ph.  1  Eq.  Ca.  Ab.  72;  PI.  7,  S.  C. 
305 ;  Ex  parte  Ram,  3  My.  &,  Cr.  25.        (c)  Lowndes  v.  Taylor,  1  Mad.  423. 
(2)  Spragg  v.  Binkes,  5  Yea.  587.        (a)  Harvey  v.  Harvey,  4  Beav.  215. 
(a)  3  P.  Wins.  311,  in  notis.  («)  Morse  v.  Sadler,  1  Cos,  352. 


8)  See  ante,  265,  note  (2). 
)  Hallett  v.  Hallett,  2  Paige,  15;  Todd  v.  Sterrett,  6  J.  J.  Marsh.  432 ; 
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under  will  of 
feme  covert. 


Executors 
must  all  join ; 


der  to  sue,  without  bringing  before  the  Court  the  creditors  or  le- 
gatees for  whom  they  are  trustees  (/). 

But  although  in  ordinary  cases  the  executor  represents  the  whole 
persona]  estate,  and  no  legatee  need  be  a  party,  because  the  per- 
sonal estate  may  be  exhausted  by  the  debts,  and  the  interest  of 
the  legatee  is  therefore  uncertain,  the  appointees  under  the  will  of 
a  feme  covert  are  in  a  different  situation,  their  interest  cannot  be 
defeated  by  debts,  and  they  are  in  the  common  situation  of  cestui 
que  trusts,  and  must  be  made  parties  (1)  ;  therefore,  where  the 
administrator  with  the  will  annexed  of  a  married  woman,  filed  a 
bill,  praying  that  the  defendants  might  pay  over  to  him  a  sum  of 
money,  as  to  which  a  testamentary  appointment  had  been  executed 
by  the  testatrix,  by  virtue  of  a  power  in  her  marriage  settlement, 
without  making  the  appointees  parties,  the  Court  ordered  the  case 
to  stand  over,  with  leave  for  the  plaintiff  to  amend  by  bringing 
the  appointees  before  the  Court  (g).  Where,  however,  the  ap- 
pointees were  very  numerous,  and  the  bill  was  filed  by  some  of 
them  on  behalf  of  themselves  and  the  others,  the  Court  dispensed 
with  the  general  rule  which  required  them  all  to  be  parties  (k) 
(2).  It  is  to  be  observed,  that  in  Craker  ».  Parrott  (t),  on  a  bill 
filed  by  one  of  four  children,  who  were  appointees  of  their  moth- 
er, to  set  aside  the  appointment  on  account  of  the  unfairness  of 
the  distribution,  it  was  held  that  all  the  other  children  who  were 
appointees  need  not  be  parties,  because  they  might  go  in  before 
the  Master. 

But  although  an  executor  or  administrator,  as  representing  the 
personal  estate  and  all  those  interested  in  it,  may  sue  for  the  re- 
covery of  any  part  of  that  estate  without  making  the  persons  bene- 
ficially interested  parties  to  the  proceeding,  yet  where  there  are 
more  than  one  executor  or  administrator,  one  cannot  maintain  a 


(/)  Lord  Red.  174 ;  see  however 
Harrison  v.  Stewardson,  2  Hare,  530. 

(?)  Court  v.  Jeffery,  1 S.  &  S.  105 ; 
but  see  Owens  v.  Dickenson,  ante,  p. 


168. 

(h)  Manning  v.  Thesiger,  I 
S.  106. 

(0  2Cha.  Ca.228. 


8.  A 


Howlond  v.  Fish,  1  Paige,  20.  In  this  last  case  the  Court  remark,  "  In 
Morse  v.  Sadler,  1  Cox,  352,  the  Master  of  the  Rolls  decided,  that  every 
legatee,  whose  legacy  was  charged  on  the  real  estate,  must  be  a  party  to  the 
bill.  It  is  true  that  case  was  overruled  by  Chancellor  Kent,  in  Brown  *. 
Ricketts,  3  John.  Ch.  553,  where  it  was  held,  that  one  legatee  might  file  a 
bill  in  favor  of  himself  and  all  others,  who  might  choose  to  come  in  under 
the  decree.  But  even  then,  Chancellor  Kent  considers  it  necessary,  that  the 
bill  should  state  the  fact  that  it  is  filed  in  behalf  of  the  plaintiff  and  all 
others,  &c.  The  reason  of  the  rule  seems  to  be,  that  the  defendants  may  not 
be  charged  with  a  double  defence  " 

S)  Story  Eq.  PI.  §  204,  and  note. 
)  Story  Eq.  PI.  §  217. 
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suit  alone  without  the  others  (k)  (1);  and  where  to  a  bill  filed  by 
one  executor,  a  demurrer  was  put  in  on  the  ground  that  a  co-ex- 
ecutor, who  was  an  infant,  was  no  party,  the  bill  was  ordered  to  be  Where  execu- 
amended  (J).    Where,  however,  one  executor  of  several  has  alone  ^^  not 
proved,  he  may  sue  without  making  the  other  executors  parties,  proved, 
although  they  have  not  renounced  (m)  (2).    In  this  respect,  the 
rule  of  Courts  of  Equity  is  different  from  that  of  Courts  of  Law, 
as  there,  if  there  be  several  executors  or  administrators,  they  must 
all  join  in  bringing  actions  though  some  have  not  proved  the  will, 
or  have  refused  before  the  ordinary  (it).    In  another  respect  also  All  executors 
the  rules  adopted  by  Courts  of  Equity  differ  from  those  of  Courts  necd,*?0^$? 
of  Law  in  matters  of  this  description,  because  at  Law,  all  persons 
having  a  joint  interest,  must  join  in  an  action  as  plaintiffs ;  but  in 
Equity  it  is  sufficient  that  all  parties  interested  in  the  subject  of 
the  suit  should  be  before  the  Court  either  as  plaintiffs  or  defendants; 
therefore  one  of  two  or  more  assignees  of  a  bankrupt  may  sue  in 
Equity  without  his  co-assignees,  provided  they  are  made  defendants 
(o),  and  so  one  executor  may  sue  without  his  co-executor  joining,  Bat  must  be 
if  the  co-executor  be  made  a  defendant  (3).    It  appears,  that  in  a  P***1*8- 
case  of  this  description,  Lord  Thurlow  at  first  doubted  whether 
the  co-executor  was  entitled  to  his  costs,  but  that  he  at  length  order- 
ed them  to  be  paid  (p). 

It  may  be  collected  from  several  of  the  preceding  cases,  that  al-  Persons  enti- 
though  it  is  necessary  to  have  before  the  Court  all  persons  claiming  Jed  m  remain- 
concurrent  interests  with  the  plaintiff,  yet  it  is  not  requisite,  in  or-  gion. 
der  to  make  a  person  a  necessary  party,  that  such  interest  should 

(k)  Offiey  v.  Jenney,  3  Cha.  Rep.  the  power  of  sale  collateral  to  the  ex- 

92.  editorship  was  vested,  ought  not  to 

![)  Ibid.  be  made  a  party.    Yates  v.  Compton, 
m)  Davies  v.  Williams,  1  Sim.  5.  2  P.  W.  306. 
But  where  a  person  devises  that  his  (n)  Kilby  v.  Stanton,  2  Younge  & 
executors  should  sell  his  land,  and  Jerv.  77 ;  and  vide  Williams  on  Exec- 
leaves    two  executors,  one  whereof  utors  and  Administrators,  1147,  and 
dies  and  the  other  renounces,  and  ad-  the  cases  there  cited, 
ministration  is  granted  to  A.,  who  (o)  Wilkins  v.  Fry,  1  Mer.  244. 
brings  a  bill  against  the  heir  to  com*  (p)  Blount  v.  Burrow,  3  Bro.  C.  C. 
pel  a  sale,  it  seems  doubtful  whether  90. 
the  renouncing  executor,  in  whom 

(1)  Cramer  v.  Morton,  2  Moll.  108. 

(2)  Cramer  v.  Morton,  2  Moll.  106 ;  Thompson  v.  Graham,  1  Paige,  384. 
See  contra,  Judson  v.  Gibbon*,  5  Wendell,  224. 

But  an  executor,  though  he  has  not  proved  the  will,  is  a  necessary  party 
defendant  to  a  suit  to  carry  the  trusts  of  the  will  into  execution.  Fergusaon 
9.  Fergusson,  1  Hayes  &  J.  300. 

(3)  See  Dane  v.  Allen,  1  Green,  Ch.  288. 
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Persons  enti- 
tled in  remain- 
der or  rever- 
sion. 


Not  those  af- 
ter first  estate 
of  inheritance. 


Person*  enti- 
tled to  inter- 
mediate es- 
tates. 


be  immediate,  it  will  equallj  apply,  whether  the  interest  be  in  pos- 
session, remainder  or  reversion ;  and  upon  this  principle  it  is  held, 
that  in  all  cases  in  which  an  estate  is  claimed,  against  another,  by 
a  person  deriving  title  under  a  settlement,  made  either  by  deed  or 
will,  it  is  necessary  to  make  all  the  persons  claiming  under  such 
settlement  parties  to  the  suit,  doton  to  the  person  entitled  to  the  first 
vested  estate  of  inheritance,  either  in  fee  or  in  tail,  inclusive.  Up- 
on this  principle,  where  a  bill  was  filed  for  the  execution  of  a  trust 
for  settling  an  estate  on  several  branches  of  a  family,  it  was  held 
necessary  to  make  the  first  person  entitled  to  the  inheritance,  a 
party  (q)  (I).  And  where  A.  was  tenant  for  years,  with  remainder 
to  B.  for  life,  with  remainder  to  C  in  fee,  and  B.  brought  a  bill 
against  A,  for  an  injunction  to  restrain  his  committing  waste,  it 
was  held  that  the  remainder-man,  or  reversioner  in  fee,  ought  to  be 
before  the  Court  (r)  (2). 

It  is  not  however  necessary,  in  such  cases,  to  bring  before  the 
Court  any  person  entitled  in  remainder  or  reversion  after  the  first 
vested  estate  of  inheritance,  because  such  person  is  considered 
sufficient  to  support  all  those  who  are  in  remainder  behind  him ; 
and  where  an  exception  was  taken  to  a  bill,  for  want  of  proper 
parties,  because  a  remainder-man  expectant  upon  an  estate  tail  was 
not  a  party ;  the  exception  was  overruled,  because  such  a  remain- 
der-man is  not  regarded  in  Equity  (s)  (3). 

It  is  to  be  observed,  that  although  in  cases  of  this  description, 
the  first  person  in  existence  who  is  entitled  to  a  vested  estate  of 
inheritance,  is  sufficient  to  represent  all  remainders  behind  him, 
yet  it  is  necessary,  that  all  persons  entitled  to  intermediate  estates, 
prior  to  the  first  vested  estate  of  inheritance,  should  be  before  the 
Court ;  thus,  where  a  marriage  settlement  was  made  of  lands  on 
the  husband  for  life,  remainder  to  the  wife  for  life,  with  divers  re- 
mainders over,  and  a  bill  was  brought  by  the  husband,  in  order  to 
have  the  opinion  of  the  Court  whether  a  certain  parcel  of  land  was 
not  intended  to  be  included  in  the  settlement,  and  the  wife  was  not 
a  party,  the  case  was  ordered  to  stand  over,  in  order  that  she  might 
be  made  a  party,  the  Court  being  of  opinion,  that  if  a  decree 

(?)  Finch  v.  Finch,  2  Ves.  492.         vide  1  Dick.  197, 198,  and  Eden  on 
(r)  By  Lord  King,  in  Mollineux  v.    Injunctions,  163. 
Powell,  cited  3  P.  Wins.  266,  n.    Sed        (*)  Anon.  2  Eq.  Ca.  Ab.  166. 


(1)  Story  Eq.  PI.  §  144,  note. 

(2)  Story  Eq.  PI.  §  159. 

(3)  Eagle  Fire  Ins.  Co.  v.  Camxnet,  2  Edw.  127. 
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should  be  made  against  the  husband,  it  would  not  bind  her  (t)  ;   Pewonsenti- 

and  eo,  where  a  bill  was  brought  by  a  son,  who  was  remainder-man   te/or  reveiv" 

in  tail  under  a  settlement,  against  his  father,  who  was  tenant  for 

life  under  the  same  settlement,  to  have  the  title-deeds  brought  into 

Court  that  they  might  be  forthcoming  for  the  benefit  of  all  parties 

interested ;  and  objections  were  taken  for  want  of  parties,  one  of 

which  was,  that  a  daughter  of  the  defendant,  who  was  interested 

in  a  trust  term  for  years,  prior  to  the  limitation  to  the  plaintiff, 

was  not  before  the  Court,  Lord  Hardwicke  held  the  objection 

good  (ti). 

Another  objection  in  the  same  case  was,  because  certain  annui- 
tants of  the  son,  upon  his  reversion  after  the  death  of  his  father, 
were  not  parties,  and  Lord  Hardwicke  held,  that  he  could  not 
make  the  order  prayed  until  the  annuitants  were  first  heard,  and 
that  consequently  the  objection  must  be  allowed  (x).  From  this 
it  would  seem,  that  although  a  remainder-man  in  tail  may  main- 
tain a  suit  without  bringing  the  persons  entitled  to  subsequent  re- 
mainders before  the  Court,  yet  if  he  has  charged  or  incumbered 
his  estate  in  remainder,  the  persons  interested  in  such  charge  or 
incumbrance  must  be  parties ;  and  it  is  held,  that  a  person  claim-  Incumbran- 
ing  under  a  limitation  by  way  of  executory  devise,  not  subject  to  ™£  ^mult 
any  preceding  estate  of  inheritance  by  which  it  may  be  defeated,  be  parties, 
must  be  a  party  to  a  suit  in  which  his  rights  are  involved  (y)  ;  but  So  executory 
executory  devises  to  persons  not  in  esse,  may  be  bound  by  a  decree 
against  the  first  estate  of  inheritance.  Where  the  intermediate 
estate  is  contingent,  and  the  person  to  take  is  not  ascertained,  it  is 
sufficient  to  have  before  the  Court  the  trustees  to  support  the  con- 
tingent remainder,  together  with  the  first  person  in  esse  entitled  to 
the  first  vested  estate  of  inheritance  (z).  Lord  Hardwicke,  in 
Hopkins  v.  Hopkins  (a),  states  the  practice  upon  this  point  thus : 
—  *  If  there  are  ever  so  many  contingent  limitations  of  a  trust,  it 
is  an  established  rule,  that  it  is  sufficient  to  bring  the  trustees  be- 
fore the  Court,  together  with  him  in  whom  the  first  remainder  of 
the  inheritance  is  vested ;  and  they  that  may  come  after  will  be 
bound  by  the  decree,  though  not  in  esse,  unless  there  be  fraud  or 
collusion  between  the  trustees,  and  the  first  person  in  whom  the 
remainder  of  the  inheritance  is  vested." 

Thus,  in  Lord  Cholmondeley  v.  Lord  Clinton  (6),  in  which  the 

(f)  Herring  v.  Teo,  1  Atk.  290.  (z)  Lord  Cholmondeley   v.  Lord 

(«)  Pvncent  v.  Pyncent,  3  Atk.  Clinton,  2  J.  <fc  W.  1. 

571.  (a)  1  Atk.  590. 

(x)  Ibid.  (*)  Ubi  §upra. 
(y)  Lord  Red.  173. 


deviieeB. 
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Persons  claim- 
ing under  in- 
consistent ti- 
tles. 


Persons  enti- 
tled to  inter- 
mediate es- 
tates coming 
into  esse. 


estate  which  was  the  subject  of  litigation  was  settled  upon  Baron 
Clinton  for  life,  and,  after  remainders  to  his  children  (who  were 
unborn)  and  their  heirs  in  tail,  upon  the  person  who  should  then 
be  entitled  to  claim  as  Baron  Clinton  in  tail,  with  ultimate  remain- 
der to  the  existing  Lord  Clinton  in  fee,  it  was  objected  that  the 
person  presumptively  entitled  to  the  barony,  ought  to  hare  been  a 
party ;  but  Sir  William  Grant,  M.  R.,  overruled  the  objection  up- 
on the  ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  any  es- 
tate of  inheritance  before  the  Court,  should  be  born  pending  the 
suit,  that  person  must  be  brought  before  the  Court  by  supplemental 
bill  (c) ;  and  if  the  first  tenant  in  tail,  who  is  plaintiff  in  a  suit, 
dies  without  issue  before  the  termination  of  the  suit,  the  next  re- 
mainder-man in  tail,  although  he  claims  by  new  limitation,  and 
not  through  the  first  plaintiff  as  his  issue,  is  entitled  to  continue 
the  suit  of  the  former  tenant  in  tail  by  supplemental  bill,  and 
to  have  the  benefit  of  the  evidence  and  proceedings  in  the  former 
suit  (d). 

In  all  the  preceding  cases  the  rights  of  the  several  parties  to  the 
subject-matter  in  litigation  were  consistent  with  each  other,  and 
were  the  result  of  the  same  state  of  facts,  so  that  the  same  evi- 
dence which  would  establish  those  facts  would  establish  the  rights 
of  all  the  parties  to  maintain  the  ligitation ;  the  rules,  therefore, 
of  Equity,  require  that  all  those  parties  so  deriving  their  right  of 
litigation  from  the  same  facts,  should  be  brought  before  the  Court, 
in  order  that  such  their  rights  may  be  simultaneously  disposed 
x>f.  In  cases,  however,  where  the  claims  of  the  several  parties 
claiming  the  subject-matter  of  the  suit  do  not  arise  out  of  the 
same  state  of  circumstances,  but  can  only  be  supported  upon 
grounds  which  are  inconsistent  with  each  other ;  so  that  if  the 
grounds  upon  which  the  plaintiff  supports  his  claim  be  correct,  the 
case  relied  upon  by  the  other  parties  claiming  the  same  thing  can- 
not be  supported,  then  such  other  parties  need  not  be  brought  be- 
fore the  Court.  And  the  reason  of  this  is  obvious,  for  if  a  plain- 
tiff resting  his  case  upon  a  particular  title,  which  is  inconsistent 
with  the  title  set  up  by  the  other  claimants,  is  able  to  establish 
the  truth  of  his  case  by  evidence,  he  will  be  entitled  to  a  decree 
against  the  defendant  whom  he  sues ;  if  he  is  not  in  a  situation 
to  establish  his  case,  his  bill  must  of  course  be  dismissed,  and 
the  circumstance  of  his  having  brought  other  parties  claiming  un- 
der a  different  title  before  the  Court,  would  be  of  no  advantage  to 


(c)  Lord  Red.  173. 


(d)  Lloyd  v.  Johnes,  9  Vet.  56. 
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the  circumstance  of  his  having  brought  other  parties  claiming  tin-  Persons  claim- 

der  a  different  title  before  the  Court,  would  be  of  no  advantage  to  SJ^stenVS- 

the  defendant  principally  sued,  because,  if  the  plaintiff  fails  in  his         ties. 

claim,  the  bill  must  be  dismissed  as  against  them  as  well  as  ¥V"^~VT"^' 

^  Impropriator, 

against  the  principal  defendant,  and  such  dismissal  can  be  no  bar  in  a  suit  by 

to  prevent  the  other  parties,  themselves,  from  asserting  their  claim  vicar  for  tithes, 
against  the  defendant  This  principle  was  acted  upon  by  the 
late  Lord  Chief  Baron  Richards,  in  the  case  of  Williamson  v. 
Lord  Lonsdale  (e),  which  was  a  suit  filed  by  a  vicar  against  oc- 
cupiers for  tithes,  and  his  Lordship  refused  to  give  an  impropria- 
tor, who  had  been  made  a  party  to  the  suit,  his  costs  at  the  hear- 
ing, on  the  ground  that  he  ought  to  have  demurred  to  the  bill. 
In  that  case  it  was  clear  that  the  vicar  could  only  recover  the 
tithes  sought,  under  an  endowment,  the  existence  of  which  he 
must  have  established  by  proof  before  he  could  have  obtained  a 
decree  against  the  occupier.  This  proof,  at  the  same  time  that  it 
showed  his  right  to  a  decree  against  the  occupier,  showed  also 
that  he  had  no  right  to  any  decree  against  the  impropriator,  so  that 
the  bill,  as  against  the  impropriator,  must  have  been  dismissed, 
and  such  dismissal  would  have  been  no  bar  to  any  subsequent  pro- 
ceedings by  the  impropriator  against  his  co-defendant.  The  same 
rule  was  afterwards  acted  upon  by  the  same  learned  judge  in  a 
subsequent  case  of  Patch  v.  Dalton  (/),  which  was  the  case  of  a 
suit  for  tithes  by  a  vicar  against  an  occupier,  who  set  up,  by  way 
of  defence,  a  right  in  the  rector. 

It  is  proper  here  to  observe,  that  the  authority  of  these  decisions 
has  since  been  called  into  question  by  Sir  Thomas  Plumer  M.  R.,  Vicar,  in  suits 
in  the  case  of  Dawes  r.  Benn  (g).  In  that  case  a  bill  was  filed  ty  >™propri- 
by  an  impropriator  against  an  occupier  for  tithes,  who  set  up,  by 
way  of  defence,  a  demand  made  upon  him  by  the  vicar,  to  whom 
he  had  paid  the  tithes  in  question.  Upon  the  answer  coming  in, 
the  vicar  was  made  a  party,  but  died  before  the  cause  came  on. 
At  the  hearing,  it  was  objected  that  the  new  vicar  and  the  repre- 
sentatives of  the  late  vicar  ought  to  be  parties,  in  answer  to  which, 
the  above  cases  before  Lord  Chief  Baron  Richards  were  cited ; 
but  the  Master  of  the  Rolls  allowed  the  objection,  to  the  extent  of 
considering  the  present  vicar  a  necessary  party,  but  observed,  that 

(«)  Darnell's  Exch.  Rep.  171 ;  9  (/)  Scacc.  Jan.  1819,  cited  1  Jac. 

Pri.  187,8.  C.    Vide  etiam,  Williams  &,  W.  515. 

v.Price,  Dan.  13;  4  Pri.  156;  and  (?)  1  Jac.  &  W.  513;   see  also 

Carte  v.  Ball,  3  Atk.  500.  Bailey  v.  Worrall,  Bunb.  115. 

vol.  i.  24 
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Peraons  claim-  as  the  sum  received  by  the  late  vicar  was  very  small,  his  represen- 
conBiBtent  ti-  stives  might  be  dispensed  with.  It  is  to  be  remarked,  however, 
ties.  that  in  giving  his  judgment,  the  learned  Judge  expressly  said,  that 
v"^^v^^*x  the  opinion  of  the  Lord  Chief  Baron  was  entitled  to  very  great 
weight  and  consideration,  and  ought  not  to  be  disturbed,  and  that 
he  did  not  wish  it  to  be  understood  that  there  is  any  general  rule 
always  to  make  a  vicar  a  defendant,  as  such  a  rule  would  be  very 
inconvenient;  for  this  was  a  usual  mode  of  recovering  tithes,  and 
as  the  suit  involved  no  question  of  right,  it  would  be  quite  unnec- 
essary, and  would  only  be  to  load  the  proceedings  with  additional 
expense.  His  Honor,  in  fact,  decided  the  case  upon  the  special 
circumstances,  of  which  a  very  strong  one  was,  that  an  action  at 
Law  had  already  been  brought  against  the  occupier  for  the  pur- 
pose of  deciding  the  right,  in  which  the  rector  had  been  nonsuit- 
ted,  so  that  this  was  the  second  suit  which  the  occupier  had  been 
subjected  to,  and  it  was  considered  very  hard  upon  him  to  be  thus 
harassed  without  having  the  real  question  decided  in  such  a  man- 
ner that  he  might  be  made  safe  in  paying  one  of  the  parties. 

The  inference  to  be  drawn  from  this  case  before  Sir  Thomas 
Plumer,  amounts  therefore  to  nothing  more  than  this,  viz,  that  in 
general,  on  a  bill  filed  by  an  impropriate  rector  for  the  recovery  of  tith- 
es from  an  occupier,  the  vicar  is  an  unnecessary  party,  and  so  is  the 
impropriator  to  a  bill  of  the  same  nature  by  a  vicar,  unless  the  ob- 
ject of  the  suit  is  to  decide  the  right  as  between  the  vicar  and  im- 
propriator,  in  which  case  it  appears  to  have  been  the  opinion  of 
Sir  Thomas  Plumer  that  they  must  both  be  brought  before  the 
Court.    With  great  deference,  however,  to  so  great  an  authority, 
it  does  appear  to  the  writer  that  they  are  unnecessary  parties,  and 
that  for  the  reason  stated  by  the  Lord  Chief  Baron,  namely,  that 
no  decree  could  be  made  against  them ;  for  if  a  bill  be  filed  by  a 
vicar  against  an  occupier,  and  an  impropriator  be  made  a  party, 
whatever  the  result  of  the  suit  with  regard  to  the  occupier  may 
be,  the  only  result,  with  regard  to  the  impropriator,  must  be  the 
dismissal  of  the  bill   against  him ;   and  so  with  respect  to  the 
Vicar  in  §uiu   vicar  in  a  suit  by   an  impropriator,  if  the  plaintiff  should  fail 
by  impropria-   m  hig  claim,  of  course  the  result  of  the  suit  must  be  the  dismissal 
of  his  bill  against  the  defendant,  and  if  he  should  succeed  as  far 
as  the  vicar  is  concerned,  the  consequence  must  be  the  same,  so 
that  the  dismissal  of  the  suit  cannot  be  considered  as  deciding  the 
question.     It  is  to  be  observed,  that  in  the  same  case  of  Dawes  v. 
Benn  (A),  when  it  came  on  again  for  hearing,  his  Honor's  opinion 
seems  to  have  experienced  a  considerable  alteration.    It  appears 
(A)  1  Jacob,  96. 
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by  the  report  of  what  took  place  npon  that  occasion,  thatnotwith-  Persons  claim- 
standing  the  judgment  pronounced  on  the  former  occasion,  the  'consistent  ti- 
plaintiff  did  not  avail  himself  of  the  opportunity  given  him  of  tlea. 
bringing  the  new  vicar  before  the  Court,  but  filed  a  bill  of  revivor 
against  the  representatives  of  the  former  vicar,  and  in  consequence 
an  objection  was  taken  because  the  existing  vicar  had  not  been 
made  a  party  pursuant  to  the  opinion  of  the  learned  Judge,  accor- 
ding to  which  it  was  necessary  that  he  should  be  before  the  Court 
for  the  purpose  of  supporting  the  right.  The  Master  of  the  Rolls, 
however,  allowed  the  cause  to  go  on,  observing,  "  There  are  two 
ways  of  considering  the  question  of  the  necessity  of  making  the 
vicar,  who  has  become  such  since  the  commencement  of  the  suit, 
a  party  to  it :  first,  whether  it  is  necessary  in  respect  of  the  right, 
and  secondly,  in  respect  of  the  account  Now  in  respect  of  the 
right,  I  think  it  is  not  necessary,  because  the  bill  is  for  an  account 
only,  and  not  to  establish  any  right;  in  another  Buit  there  may  be  ' 
another  decision,  but  the  vicar  may  be  interested  in  the  account, 
and  for  that  reason  may  be  a  necessary  party."  His  Honor  then, 
after  observing  that  he  did  not  recollect  any  case  where  the  cir- 
cumstance of  a  vicar  dying  before  the  hearing  had  occurred,  and 
that  fortunately  he  had  not  to  deal  with  the  difficulty  then,  as 
the  plaintiff  had  waived  the  account,  except  for  the  two  years  of 
the  incumbency  of  the  former  vicar,  says,  "  the  suit  being  thus 
confined,  for  what  purpose  should  the  vicar  be  made  a  party?  It 
would  be  perfectly  nugatory,  for  he  ought  not  to  be  made  a  party 
to  contest  the  right,  and  the  object  of  a  suit  now  is  reduced  to  an 
account,  in  which  he  is  not  interested." 

In  a  more  recent  case  before  Sir  A.  Hart,  V.  C,  the  propriety 
of  requiring  the  impropriator  to  be  a  party  to  a  suit  by  a  vicar  for 
tithes,  was  fully  discussed,  and  his  Honor  expressed  his  opinion  to 
be,  upon  the  authority  of  the  cases  of  Williams  v.  Price,  and 
Williamson  v.  Lord  Lonsdale  (t),  that  they  ought  not  to  have 
been  parties ;  and  he  grounded  his  opinion  upon  the  very  reasons 
adopted  by  the  Lord  Chief  Baron,  in  those  two  cases,  in  the  first 
of  which  he  assigned  as  a  reason,  that  no  decree  could  be  made 
against  the  impropriator ;  and  in  the  second,  that  a  bill  for  an  ac- 
count of  tithes  was  a  mere  possessory  bill  (&). 

But  whether  it  be  or  be  not  improper  to  make  the  impropriator  Impropriator 
a  party  to  a  bill  for  tithes  by  a  vicar,  yet  if  he  is  made  a  party,  im-  objectaifiHla- 
properly  or  not,  and  does  not  think  fit  to  demur,  or  by  his  answer  ble  to  their 
to  insist  that  he  ought  not  to  be  made  a  party,  or  enter  into  the  own  cost8> 

(0  Ubi  supra.  (k)  Cooke  v.  Blunt,  2  Sim.  417. 
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tithes. 


Heir  of  devi- 
sor not  part? 
to  suit  relating 
to  lands  de- 
vised. 


discussion,  but  chooses  to  join  in  an  answer  with  the  occupiers, 
and  to  suggest  and  prompt  their  defence,  the  question  becomes  a 
very  different  one ;  and  though  no  account  can  be  decreed  against 
him,  yet  it  would  be  difficult  to  say  that  he  may  not  be  made  to 
pay  the  costs  (/). 

And  so  if  a  person  not  being  an  impropriator,  but  merely  a 
portionist  of  tithes,  should  join  in  the  defence  of  a  suit  on  the 
ground  of  his  title,  and  the  defence  should  fail,  he  may  be  ordered 
to  pay  the  costs,  although  there  can  be  no  other  decree  against 
him  (m). 

With  respect  to  suits  for  specific  performance,  it  is  a  general 
rule,  that  none  but  parties  to  the  contract  are  necessary  parties  to 
the  suit  (n) ;  and  where  there  are  other  persons  so  interested  in 
the  subject-matter  of  the  contract,  as  that  their  concurrence  is  ne- 
cessary for  the  completion  of  the  title,  it  is  the  duty  of  the  vendor 
to  bring  them  forward  to  assist  in  giving  effect  to  his  contract,  but 
as  plaintiffs  they  have  no  right  to  sue.  If  such  persons  should  be 
infants,  and  it  were  attempted,  by  making  them  co-plaintiffs  with 
the  vendor,  to  bind  their  rights  by  a  decree,  the  fact  of  their  being 
so  made  parties,  would  be  a  fatal  objection  to  the  suit;  and 
whether  the  point  was  or  was  not  raised  by  the  other  parties,  the 
Court  would  refuse  to  pronounce  a  decree  (o) :  and  as  such  per- 
sons cannot  sue  as  plaintiffs  in  suits  for  specific  performance  by 
vendors,  so  in  suits  by  purchasers  they  cannot  be  made  defend- 
ants (p).  It  would  appear,  however,  in  some  cases,  where  subse- 
quently to  the  contract  another  person  has  acquired  an  interest 
under  the  vendor,  and  with  notice  of  the  rights  of  the  purchaser, 
that  in  a  suit  for  specific  performance  by  the  purchaser,  he  has 
been  allowed  to  join  such  person  with  the  vendor  as  a  defendant 
to  the  suit  (q). 

Formerly  it  was  the  invariable  practice  of  Courts  of  Equity  to 
require  the  heir  at  law  to  be  a  party  to  a  suit  in  all  cases  where 
the  trusts  of  a  will  of  real  estate  were  sought  to  be  executed 
This  practice  arose  from  the  peculiar  principle  adopted  by  Courts 
of  Equity  in  cases  of  wills  relating  to  real  estate,  namely,  that  they 
would  not  carry  into  effect  a  will  of  real  estate,  until  the  due  exe- 


rt) Per  Lord  Ch.  B.  Alexander, 
Wing  v.  Morrell,  M'Cleland  &  T. 


to)  Wood  v.  White,  4  M.  &  C. 
(p)  Taaker  v.  Small,  3  M.  &  C. 


(m)  Ibid.  63." 

(n)  Roberts  v.  The  Great  Western        (q)  Spence    v.  Hogg ;    Collott  r. 

Railway  Company,  10  S.  314 ;  Hum-  Hover,  1  Coll.  225 ;  but  aee  Cuttsj  v. 

phrey  v.  Hollis,  Jac.  73 ;  Paterson  t>.  Thodey,  13  S.  206,  and  1  Coll.  235. 
Long,  5  Beav.  186. 
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cation  had  been  either  admitted  by  the  heir  or  proved  against  him.  Pewont  claim* 
For  this  purpose,  it  was  necessary  that  the  heir  should  be  made  an  "^SmStent^ 
adverse  party.  The  ease  of  an  heir  at  law  was  therefore  an  exeep-  tie*. 
tion  to  the  rule  above  laid  down,  that  persons  claiming  under  titles  ~ 

inconsistent  with  those  of  the  plaintiff,  need  not  be  made  parties 
to  the  suit  This  exception  has  now  been  in  a  great  measure 
abolished,  for  by  the  31st  Order  of  August,  1841,  it  is  provided, 
"  that  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  neces- 
sary to  mtikfc  the  heir  at  law  a  party ;  but  the  plaintiff  shall  be  at 
liberty  to  make  him  a  party  when  he  desires  to  have  the  will  es- 
tablished against  hiin."  Before  this  Order,  it  was  necessary  in 
suits  for  the  administration  of  real  assets  under  3  &  4  Will.  TV. 
c.  104,  that  the  heir  at  law,  as  well  as  the  devisee,  should  be  a 
party  (©)  ;  and  where  the  suit  was  brought  against  the  devisee,  un- 
der the  Statute  of  Fraudulent  Devises  (n),  the  heir  at  law  was  a 
necessary  party  (1). 

Although,  however,  the  heir  at  law  was  a  necessary  party  to  Nor  where 
suits  instituted  for  the  purpose  of  making  devised  estates  appli-  deed  t»  *wly 
cable  to  the  payment  of  debts,  he  was  not  a  necessary  party  to  debts, 
suits  instituted  by  creditors  claiming  under  a  deed  whereby  es- 
tates had  been  conveyed  to  trustees  to  sell  for  payment  of  debts, 
unless  he  was  entitled  to  the  surplus  of  the  money  arising  from  the 
sale. 

Even  before  the  last-mentioned  order,  there  were  some  cases  in 
which  the  Court  would  direct  the  execution  of  the  trusts  of  a  will, 
where  the  heir  at  law  was  not  a  party ;  thus,  where  a  trustee  had 
been  dead  several  years,  and  freehold  lands,  subject  to  the  trust, 
had  been  quietly  enjoyed  under  the  demise,  a  sale  was  decreed 
without  the  heir  being  a  party  (q).  So,  where  the  heir  at  law  was 
abroad,  or  could  not  be  found,  or  made  default  at  the  hearing,  the 
trusts  of  a  will  have  been  executed  in  his  absence,  but  without  a 
declaration  that  the  will  was  well  proved  (r)  (2) ;  and  even  upon 
some  occasions  the  Court  has,  upon  due  proof  of  the  execution  of 

(o)  Brown  v.  Weatherby,  10  Sim.  (r)  French  v.  Baron,  1  Dick.  138 ; 

125.  2  Atk.  120,  S.  C. ;  Stokes  v.  Taylor, 

(p)  3  A  4  W.  A  M.  c.  14.  1  Dick.  349 ;  Cator  v.  Butler,  2  Dick. 

(q)  Harris  v.  Ingledew,SP.  Wmi.  438;  Bnithwaite  v.  Robinson,  ib.  n. 

Q)  Story  E<j.  PI.  |  163. 

Where  the  real  estate  of  the  deceased  party  is  by  statute  made  personal 
assets  for  the  payment  of  debts,  it  is  unnecessary  to  make  the  heir  or  devisee 
of  the  estate  a  party  to  a  suit  for  the  administration  of  the  assets.  Story 
Eq.  PI.  §  163,  and  note ;  £x  parte  Rullnff,  1  Mass.  240 ;  Grignon  v.  Astor, 
2  kowJd,  (U.  SJ  * 

(2)  Story  Eq.  PI.  §  87. 
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Persons  claim-  the  will  and  of  the  sanity  of  the  testator,  declared  the  will  well 
'constaent'ti-  Pro?ed  in  the  absence  of  the  heir  (*).     There  has  been  no  deci- 
des,        sion  upon  the  point  under  the  last-mentioned  Order,  but  it  seems 
^^^"^^  reasonable  to  suppose  that  the  Court  will  not  order  a  devised  es- 
tate to  be  sold,  or  carry  into  execution  any  trusts  concerning  real 
estate  devised  in  the  absence  of  the  heir  at  law,  without  proof  of 
the  execution  of  the  will  and  of  the  sanity  of  the  testator ;  al- 
though, as  there  is  no  provision  in  the  Order  to  make  evidence  of 
the  execution  of  a  will,  and  the  sanity  of  the  testator,  taken  in  the 
absence  of  the  heir  at  law,  admission  against  him  or  any  one  claim- 
ing under  him,  the  Court  still  continues  unable,  by  decree  in  his 
absence,  to  insure  the  title  against  his  rights  (f ) ;  the  Order,  how- 
ever, provides,  that  in  cases  in  which  the  plaintiff  desires  to  have 
the  will  established  against  the  heir,  he  shall  be  at  liberty  to  make 
him  a  party  for  that  purpose,  —  a  liberty  which,  it  is  apprehended, 
the  plaintiff  must  exercise  in  all  cases  in  which  any  title  is  to  be 
established  under  the  devise.    As  the  Order  provides  for  the  exe- 
Heir  necessary  cution  of  the  trusts  of  a  will  in  the  absence  of  the  heir,  and  also 
sought  to  be     gives  liberty  to  make  him  a  party,  where  it  is  sought  to  have  the 
established.      wiH  established  against  him,  it  seems  scarcely  probable  that  under 
any  circumstances,   the  old  practice,  of  declaring  a  will  well 
proved  in  the  absence  of  the  heir,  will  be  continued.     It  was  for- 
merly the  practice,  where  the  heir  at  law  could  not  be  found,  to 
make  the  Attorney-general  a  party  to  a  bill  for  carrying  the  trusts 
of  a  devise  of  real  estates  into  execution,  on  the  supposition  that 
the  escheat  is  in  the  Crown,  if  the  will  set  up  by  the  bill  should 
Person  entitled  be  subject  to  impeachment    If  any  person  should  claim  the  es- 
toesc  ea .        cneat  against  the  Crown,  that  person  may  be  a  necessary  par- 
ty (ti). 

Effect  of  join-      «pne  ru]e  which  has  been  before  noticed,  that  persons  claiming 
der  of  plain-  ...  »  r    ,  .     .^™™* 

tiffs  having  in-  under  titles  which  are  inconsistent  with  that  of  the  plaintiff,  should 
consistent  ti-  not  be  made  parties  to  a  suit,  even  though  they  are  in  a  situation 
to  molest  the  defendant  in  the  event  of  the  plaintiff  being  unsuc- 
cessful in  establishing  his  claim,  is  equally  applicable  to  prohibit 
their  being  made  parties  as  co-plaintiffs  or  as  defendants.  Thus 
in  the  case  of  the  Attorney-general  v.  Tarrington  (z),  where  an 
information  and  bill  was  exhibited  in  the  Exchequer  by  the  King's 
Attorney-general,  and  the  Queen-dowager  and  her  trustees  as 
plaintiffs,  against  the  lessees  of  the  Queen,  of  certain  lands  which 
had  been  granted  to  her  by  the  Crown  for  her  jointure,  in  respect 

(s)  Banister  v.  Way,  2  Dick.  599 ;        (t)  Lord  Red.  172. 
vide  ace.  Williams  v.  Whingates,  2        («)  Ibid. 
Bro.  C.  C.  399.  (z)  Hardies,  219. 
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of  the  breach  of  the  covenants  in  their  leases,  it  was  held  that  the  Pewona  claim- 
King  and  Queen-dowager  could  not  join,  because  their  interests  ^onaiatent  ti- 
were  several ;  and  so  in  the  case  of  Lord  Cholmondely  v.  Lord         tlei. 
Clinton  (y),  where  a  bill  was  filed  by  two  persons,  one  claiming  v-^*^-^-^ 
as  devisee,  and  the  other  as  heir  at  law ;  and  the  question  was, 
whether  they  could  maintain  a  suit  to  redeem  a  mortgage,  on  the 
allegation  "  that  questions  having  arisen  as  to  which  of  them  was 
entitled  to  the  estate,  they  had  agreed  to  divide  the  estate  between 
them,"  Sir  Thomas  Plumer,  M.  R.,  strongly  expressed  his  opinion  Devieee  and 
that  the  Court  could  not  proceed  on  a  bill  so  framed.    In  a  sub-  heir  at  **w- 
sequent  case  between  the  same  parties,  the  title  of  the  plaintiff 
was  stated  in  the  same  way  as  in  the  first,  and  Lord  Eldon,  though 
he  allowed  the  demurrer  which  was  put  in  to  the  bill  upon  other 
grounds,  expressed  a  very  strong  opinion,  that  two  persons  claim- 
ing the  same  thing  by  different  titles,  but  averring  that  it  is  in  one 
or  the  other  of  them,  and  each  contending  that  it  was  in  himself, 
could  not  join  in  a  suit  as  co-plaintiffs.     His  Lordship  said,  "  that 
the  difficulty  of  maintaining  a  suit  where  there  are  two  plaintiffs, 
A.  and  B.,  and  each  asserting  the  title  to  be  in  him,  is  this,  that 
if  the  Court  decides  that  A.  is  entitled,  and  the  defendants  do  not 
complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that  decree  ?  " 
And  in  the  recent  case  of  Saumerez  v.  Saumerez  (z),  where  the 
interests  of  a  father  and  his  children  who  were  joined  as  co-plain- 
tiffs in  the  suit  were  at  variance  with  one  another ;  Lord  Cotten- 
ham  said,  that  as  the  record  was  framed,  it  would  be  quite  irreg- 
ular to  make  any  adjudication  concerning  their  conflicting  inter- 
ests, and  directed  a  new  bill  to  be  filed. 

In  a  case  before  the  same  judge,  when  Master  of  the  Rolls,  Settlor  and 

where  a  bill  had  been  filed  by  the  settlor  in  a  voluntary  settlement.  purchaser,  in 
_.  -       . ,.        /  ,  •        »•  •  i  '  suit  to  avoid  a 

for  the  purpose  of  avoiding  the  settlement,  in  which  another  per-  settlement  un- 

son  claiming  as  a  purchaser,  under  the  27  Eliz.  c.  4,  against  the  der  the  27 
parties  entitled  under  the  voluntary  settlement,  was  joined  as  a  co- 
plaintiff;  his  Honor  held,  that  as  the  settlement  was  of  personal 
property  it  was  not  within  the  statute,  and  that,  consequently,  the 
purchaser  not  having  the  protection  of  the  statute,  could  not  have 
a  better  title  than  the  settlor  from  whom  he  purchased,  but  that 
if  he  had  shown  a  good  title  in  himself,  he  could  have  had  no  re- 
lief in  that  suit,  having  associated  himself  as  co-plaintiff  with  the 
settlor ;  it  having  been  in  several  late  cases  decided,  that  under 
such  circumstances,  no  decree  can  be  made,  although  the  plaintiff 

(y)  2  Jae.  &  W.  135.  (z)  4  M.  &  C.  396. 
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Persons  claim-  might,  in  a  suit  in  which  he  was  sole  plaintiff,  have  been  entitled 

inff  under  in-  A        ..  r  ,  v 
consistent     to  relief  (a), 
titlei.  The  rule,  that  person*  claiming  under  different  titles  cannot  be 

O^tiux*^  i°*nca*  M  plaintiffs  in  the  same  suit,  does  not  apply  to  cases  where 

deceased  may   their  titles,  though  distinct,  are  not  inconsistent  with  each  other. 

join  together.  Tkua>  ,ji  the  creditors  of  a  deceased  debtor,  although  they  claim 
under  distinct  titles,  may  be  joined  as  co-plaintiffs  in  the  same  suit, 
to  administer  the  assets  of  the  debtor,  although  it  is  not  necessary 
that  they  should  be  so  joined,  as  one  creditor  may  sue  for  his  debt 

One  creditor    agJUnst  the  personal  estate,  without  bringing  the  other  creditors 

may  sue  on      before  the  Court  (b).    The  joining,  however,  of  several  creditors 

■elf  and°othem  in  thc  game  8ait'  aItnouSn  **  mign*  **ve  tto  expense  of  several 
suits  by  different  creditors,  might  nevertheless,  where  the  creditors 
are  numerous,  be  productive  of  great  inconvenience  and  delay  by 
reason  of  the  danger  which  would  exist  of  continued  abatements. 
Courts  of  Equity  have  therefore  adopted  a  practice,  which  at  the 
same  time  that  it  saves  the  expense  of  several  suits  against  the 
same  estate,  obviates  the  risk  and  inconvenience  to  be  apprehended 
from  joining  a  great  number  of  individuals  as  plaintiffs,  by  allow- 
ing one  or  more  of  such  individuals  to  file  a  billon  behalf  of  them- 
selves and  the  other  creditors  upon  the  same  estate,  lor  an  account 
and  application  of  the  estate  of  a  deceased  debtor,  in  which  case 
the  decree  being  made  applicable  to  all  the  creditors,  the  others 
may  come  in  undeT  it  and  obtain  satisfaction  for  their  demands 
as  well  as  the  plaintiffs  in  the  suit ;  and  if  they  decline  to  do  so, 
they  will  be  excluded  the  benefit  of  the  decree,  and  will  yet  be 
considered  bound  by  acts  done  under  its  authority  (c).  It  is  mat- 
ter rather  of  convenience  than  indulgence,  to  permit  such  a  suit 
by  a  few  on  behalf  of  all  the  creditors,  as  it  tends  to  prevent  sev- 
eral suits  by  several  creditors,  which  might  be  highly  inconvenient 
in  the  administration  of  assets,  as  well  as  burthensome  to  the  fund 
to  be  administered ;  for  if  a  bill  be  brought  by  a  single  creditor 
for  his  own  debt,  he  may,  as  at  Law,  gain  a  preference  By  the 
judgment  in  his  favor  over  the  other  creditors  in  the  same  degree, 
who  may  not  have  used  equal  diligence  (d)  (1). 

(a)  Bill  tf.Cuerton.2M.  &K.503.    the  testator's  debts,  bat  only  an  ac- 

(b)  Anon.  3  Atk.  672;  Peacock  v.    count  of  the  personal  estate  and  of 
Monk,  1  Ves.  127.  that  partiovJar  debt,  which  m  ordered 

(e)  Lord  Red.  166.  to  be  paid  in  a  course  of  administra- 

(rf)  Ibid.  Vide  Attorney-general  v.  tion ;  and  all  debts  of  a  higher  or 

Cornthwaite,  2  Cox,  45 ;  where  it  was  equal  nature  may  be  paid  by  the  tsee- 

admitted  at  the  bar  that  where  a  sin-  utor,  and   allowed  him  in  his  dis- 

gle  creditor  files  a  bill  for  the  pay-  charge.    Vide  etiam,  Gray  v.  Cbis- 

ment  of  his  own  debt  only,  the  Court  well,  9  Ves.  128. 
does  not  direct  a  general  account  of 

(1)  Story  Eq.  PI.  §  99-102 ;  1  Story  Eq.  Jur.  §  646-660 ;  Brooks  v.  Reynolds, 
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The  same  principle  applies  where  the  demand  is  against  the  Where  persons 

real  as  well  as  the  personal  assets  (e),  because,  strictly  speaking,  haTf"of  them-" 

where  an  estate  is  liable  to  several  incumbrances,  or  specialty     selves  and 

debts,  one  incumbrancer,  or  specialty  creditor,  cannot  sue  without  vJL^i!!^/ 

bringing  the  others  before  the  Court,  which,  when  the  creditors  Ai  well  in  the 

are  numerous,  might  be  attended  with  great  inconvenience  and  CMei.of  realt7 
e  °  as  of  person* 

expense  (/)  (1 ) ;  and  it  has  been  extended  to  the  case  of  creditors  iity. 

under  a  trust  deed  for  payment  of  debts,  a  few  of  whom  have  been 

permitted  to  sue  on  behalf  of  themselves  and  the  other  creditors 

named  in  the  deed,  for  the  execution  of  the  trusts,  although  one  Creditor*  un- 

creditor  could  not,  in  that  case,  have  sued  for  his  single  demand  der  trast  deed* 

without  bringing  the  other  creditors  before  the  Court  (g)  (2). 

Upon  the  same  principle,  where  the  trust  fund  was  to  be  dis-  Joint  and  sepa- 

tributed  amongst  the  joint  and  separate  creditors  of  the  firm,  a  bill  rtte  creditors. 

of  this  description  was  permitted  by  one  creditor  only,  on  behalf 

of  himself  and  the  other  joint  and  separate  creditors,  although  it 

was  objected,  that  one  at  least  of  each  class  ought  to  have  been 

brought  before  the  Court  (A). 

(e)  Leigh  v.  Thomas,  2  Yes.  313.  estate.      Vide  Bedford  v.  Leigh,  2 

(/)  Although  in  this  ease  one  in-  Dick.  707 ;   Johnson  v.  Compton,  4 

combrancer  cannot  sue  without  mak-  Sim.  47.    Where  a  bill  has  been  filed 

ing  the  rest  parties,  yet  it  has  been  by  a  single  bond  creditor  to  establish 

held  that  this  is  cured  by  a  decree  di-  his  claim  against  the  real  estate  of  his 

recting  an  account  to  be  taken  of  all  deceased  debtor,  the  Court  has  per- 

the  mortgages  and  incumbrances  af-  mitted  it  to  be  amended  by  making  it 

fecting  the  estate.  Vide  Vin.  Ab.  tit.  a  bill  "  on  behalf  of  himself  and  of  the 

Party  (B.)  ca.  51.    And  in  Martin  v.  other  specialty  creditors."  Johnson  v. 

Martin,  Lord  Hardwicke  said,  that  on  Compton,  ubi  supra, 

a  bill  for  a  sale  for  the  satisfaction  of  (g)  Cony  v.  Trist,  Lord  Red.  167 ; 

a  bond  creditor,  not  only  where  it  was  seehowever  Harrison  v.  Stewardson, 

on  behalf  of  himself  and  others,  but  2  Hare,  530.    Where  Sir  J.  Wiffram, 

even  when  the  bill  was  for  the  satis-  V.  C,  decided,  that  twenty  creditors 

faction  of  his  own  particular  debt,  the  interested  in  a  real  estate,  were  not  so 

constant  course  of  the  Court  was  to  large  a  number,  as  that  the  Court 

direct  an  account  of  all  the  bond  debts  would,  on  the  ground  of  inconve- 

of  the  testator  or  intestate,  with  liber-  nience  alone,  allow  a  few  of  them  to 

ty  to  come  for  a  satisfaction.    Vide  represent  the  others,  and  dispense 

Seton  on  Decrees,  85.   It  seems,  how-  with  such  others  as  parties  in  a  suit 

ever,  upon  more  recent  authorities,  to  recover  the  estate  against  the  whole 

that  a  single  bond  creditor  cannot  body  of  creditors, 

have  any  decree  at  all  against  the  real  (A)  Weld  v.  Bonham,  S  S.  &  S.  91. 

1  Bro.  C.  C.  (Perkins's  ed.)  183,  note  (2),  185,  note  (5),  and  cases  cited ; 
Pazton  v.  Douglas,  8  Sumner's  Vesey,  5»)  ;  Thompson  v.  Brown,  4  John. 
Ch.  619 ;  Sbephard  v.  Guernsey,  9  Paige,  357 ;  Ram  on  Assets,  ch.  21,  § 


1,  p.  292;  Rush  v.  Hiras,  4  Sumner's  Vesey,  638,  note  (a),  and  cases  cited ; 
Hallett  v.  Hallett,  2  Paige,  15;  Lloyd  v.  Loaring,  6  Sumner's  Vesey,  773, 
note  (a) ;   West  v.  Randall,  2  Mason,  181 ;  Lucas  v.  Bank  of  Darien,  2 


Stewart,  280;   New  London  Bank  v.  Lee,  11  Conn.  112;   Ballentine  v. 
BeaU,3  Scam.  206. 

(1)  See  Story  Eq.  PI.  §  161,  note. 

(2)  Story  Eo.  PI.  §  149,  §  150,  §  207;  Bryant  v.  Russell,  23  Pick.  508; 
8tevenaon  v.  Austin,  3  Metcalf,  474. 
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Of  necessary  Ponies  to  a  Suit : 


Where  persons 
may  sue  on  be- 
half of  them- 
selves and 
others. 

To  marshal 


Legatees  and 
next  of  kin. 


Joint  proprie- 
tors of  a  tra- 
ding undertak 
ing. 


It  is  to  be  observed,  thtt  in  suits  for  marshalling  assets,  simple- 
contract  creditors  must  be  joined  as  plaintiffs,  as  well  as  creditors 
by  specialty ;  for  upon  a  bill  by  specialty  creditors  only,  the  de- 
cree would  be  merely  for  the  payment  of  the  debts  oat  of  the  per- 
sonal estate,  and  if  that  should  not  prove  Sufficient  for  the  purpose, 
for  the  sale  and  application  of  the  real  estate.  The  right  to  call 
for  such  an  arrangement  of  the  property  as  will  throw  those  who 
have  debts  payable  out  of  both  descriptions  of  estate  upon  the  real 
estate,  in  order  that  the  personalty  may  be  left  clear  for  those 
whose  demands  are  only  payable  out  of  the  personal  estate,  belongs 
to  the  simple-contract  creditors,  who  have  an  equity  either  to  com- 
pel the  payment  of  the  specialty  debts  out  of  the  real  estate,  or 
else  to  stand  in  the  place  of  the  specialty  creditors,  as  against  the 
real  estate,  for  bo  much  of  the  personal  estate  as  they  shall  ex- 
haust. It  is  proper,  therefore,  in  bills  of  this  nature,  to  file  them 
ill  the  names  of  a  specialty  creditor  and  of  a  creditor  by  simple 
contract,  on  behalf  of  themselves  and  of  all  others  the  specialty  and 
simple-contract  creditors. 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to 
sue  on  behalf  of  himself  and  the  other  legatees,  because,  as  he 
might  sue  for  his  own  legacy  only,  a  suit  by  one,  on  behalf  of  all 
the  legatees,  has  the  same  tendency  to  prevent  inconvenience  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  all  creditors  of  the 
same  fund  (•)  (1).  For  the  same  reason,  where  it  has  been  Bought 
to  apply  personal  estate  amongst  next  of  kin,  or  amongst  persons 
claiming  as  legatees  under  a  general  description,  and  it  may  be 
uncertain  who  are  the  persons  answering  that  description,  bills 
have  been  admitted  by  one  claimant  on  behalf  of  himself  and  of 
others  equally  interested  (k)  (2). 

But  the  right  of  a  few  to  represent  the  whole  is  by  no  means 
confined  to  the  instances  of  creditors  and  legatees  (I) ;  and  the 
necessity  of  the  case  has  induced  the  Court,  especially  of  late  years, 
frequently  to  depart  from  the  general  rule,  in  cases  where  a  strict 


(t)  Lord  Red.  166. 
(*)  Ibid.  138. 


(f)  See  6  Ves.  *79. 


In  case  of  an  assignment  fbr  the  benefit  of  creditors,  all  the  creditors 
should  be  joined  in  a  bill  to  compel  a  distribution  of  the  fund ;  but  one  cred- 
itor alone  may  maintain  a  bill  for  a  violation  of  the  trust  injurious  to  himself 
separately.    Dimmock  v.  Bixby,  20  Pick.  368. 

(1)  Story  Eq.  PI.  §  104;  Brown  t>.  Ricketta,  3  John.  Ch.  553 ;  Fish  v. 
[lowland,  1  Paige,  20,  23;  Kettle  v.  Crary,  1  Paige,  417,  note;  HaQett  «. 
Hallett,  2  Paige,  20,  21 ;  ante,  265, 271,  note. 

(2)  Story  Eq.  PI.  §  105;  ante,  220,  nets. 
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adherence  to  it  would  probably  amount  to  a  denial  of  justice,  and  Whei»  persons 
to  allow  a  few  pawns  to  sue  on  behalf  of  great  numbers,  Inuring  htfc"tfthen%. 
the  same  interests  (at)  (1) ;  thus  part  of  the  proprietors  of  a  trad-    selves  and 
ing  undertaking,  where  the  shares  had  been  split  or  divided  into       °then. 
800,  were  permitted  to  maintain  a  suit  on  behalf  of  themselves 
and  others,  for,  an  account  against  some  of  their  copartners,  with- 
out bringing  the  whole  before  the  Court  (»),  "  because  it  would 
have  been  impracticable  to  make  them  all  parties  bj  name,  and 
there  would  be  continual  abatement  by  death    and  otherwise, 
and  no  coming  at  justice,  if  they  were  to  be  made  parties;"  and 
so  where  all  the  inhabitants  of  a  parish  had  rights  of  common  Inhabitant!  of 
under  a  trusty  a  suit  by  one  on  behalf  of  himself  and  the  other  in-  *  P*"10- 
habitants  was  admitted  (o) ;  and  one  owner  of  lands  in  a  town-  Owners  of 
ship  has  been  permitted  to  sue  on  behalf  of  himself  and  the  others  |"ds,  t°*»*fc- 
to  establish  a  contributory  modus  for  all  the  lands  there  (p)  (2). 
Upon  the  same  principle  a  bill  was  allowed  by  the  oaptain  of  a  Crew  of  a  ship 
privateer  on  behalf  of  himself  and  of  all  other  the  mariners  and  [^J^i18 
persons  who  had  signed  certain  articles  of  agreement  with  the 
owners,  for  an  account  and  distribution  of  the  prizes  made  by  the 
ship  (q)  (3).    And  in  Lloyd  *>.  Loarisg  (r),  Lord  Eldon  held, 
that  some  of  the  members  of  a  lodge  of  Freemasons,  or  of  one  of 
the  inns  of  court,  or  of  any  other  numerous  body  of  persons,  might 
sustain  a  suit  on  behalf  of  themselves  and  the  others  for  the  de- 
livery up  of  a  chattel  in  which  they  were  all  interested. 

And  in  Cockburn  v.  Thompson  («),  which  was  the  case  of  a 
bill  filed  by  several  persons  on  behalf  of  themselves  and  of  all 
other  proprietors  of  the  Philanthropic  Annuity  Institution,  &c, 

»)  Lord  Red.  169.  (?)  Good  *.  Blewitt,  13  Vei.  397. 
'»)  Chancey  v.  May,  Prep.  Ch.  In  that  case  the  bill  was  originally 
I.  filed)  by  the  captain  in  his  own  right, 
(o)  Blank  ham  a.  The  Warden  and  bat  wm  allowed  to  be  amended  by  in* 
Society  of  Sutton  Coldfield,  1  Ch.  troducing  the  words, "  on  behalf  of 
Ca.  269.  It  has  been  doubted  wheth-  himself,'7  Ac- 
er the  Attorney-general  ought  not  to  (»)  6  Ves.  773.  [See  Sumner's  ed. 
have  been  a  party  to  that  suit.  Vide  note  (a).] 
Lord  Red.  137,  (*)  16  Vet.  391. 

(p)  Chaytor  v.  Trinity  College,  3 
Anst.  841.  *  ' 


(1)  Story  Eq.  PI.  §  94,  et  seq.,  and  the  cases  cited  in  notes ;  West  v.  Ran- 
dall, 2  Mason,  192-196 ;  Wendell  v.  Van  Rensselaer,  1  John.  Ch.  349 ;  Hal- 
lett  v.  Hallett,  2  Paige,  18-20;  Cullen  v.  Duke  of  Queensberry,  1  Bra.  C. 
C.  (Perkins's  ed.)  101,  and  Mr.  Belt's  notes ;  Moffatt  v.  Farquharson,  2  ib. 
338,  note  (1) ;  ante,  240,  note  (2) ;  Lloyd  v.  Loaring,  6  Sumner's  Vesey,773» 
note  (*),  and  oases  cited ;  Willis  «.  Henderson,  4  Seam.,  20. 

Story  Eq.  Jur.  6  121,  and  cases  cited. 

West  v.  Randall,  2  Mason,  193, 194;  Story  Eq.  PI.  §  9a 
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Of  necessary  Parties  to  a  Suit : 


Where  persons  praying  that  the  institution  might  be  dissolved,  and  an  account 

™*Jf  "of  them-"  taken  against  the  defendant     Lord  Eldon  overruled  a  plea,  which 

selves  and     objected  that  a  great  number  of  persons,  whose  names  were  stated, 

v^JLJZ^,  were  proprietors  of  the  institution,  and  ought  to  be  parties  to  the 

Subscribers  or  suit, 
proprietors  of 


general  insti- 
tutions. 
Exceptions  to 
rule. 


Where  plain- 
tiff, and  those 
for  whom  he 
sues,  only  as- 
signees of 
shares. 


The  practice  adopted  by  the  Court  of  permitting  one  or  more 
persons  to  represent  in  a  suit  all  who  have  similar  interests,  has 
been  frequently  recognized  and  acted  upon  in  a  variety  of  in- 
stances ;  but  it  is  not  to  be  considered  as  a  general  principle,  that 
this  course  may  be  acted  upon  in  all  cases  within  the  inconveni- 
ence which  the  adoption  of  this  practice  has  been  intended  to 
avoid  (1).  Where  a  bill  was  filed  by  five  persons,  on  behalf  of 
themselves  and  the  other  shareholders  in  a  Joint-Stock  Associa- 
tion, not  established  by  Act  of  Parliament,  who  had  by  deed  as- 
signed their  shares  to  the  plaintiffs,  and  constituted  the  plaintiffs 
their  attornies  to  institute  suits,  &c.,  in  order  to  give  effect  to 
their  claim,  but  upon  trust  for  themselves,  Sir  J.  Leach,  Y.  C, 
allowed  a  demurrer,  because  the  assignors  were  not  parties,  al- 
though it  was  stated  in  the  bill  that  they  were  very  numerous,  and 
that  naming  them  as  parties  on  the  record  would,  in  all  probabili- 
ty, render  it  impossible  for  the  plaintiffs  to  obtain  a  decree  in  the 
cause  (t). 

It  is  moreover  generally  necessary,  in  order  to  enable  a  plain- 
tiff to  sue  on  behalf  of  himself  and  others  who  stand  in  the  same 
relation  with  him  to  the  subject  of  the  suit,  that  it  should  appear 
that  the  relief  sought  by  him  is  beneficial  to  those  whom  he  under- 
takes to  represent  (ti)  (2) ;  and  where  it  does  not  appear  that  all 
the  persons  intended  to  be  represented  are  necessarily  interested 
in  obtaining  the  relief  sought,  such  a  suit  cannot  be  main- 
When  contract  tained  (z).    Thus,  where  a  plaintiff,  being  one  of  the  subscribers 

sought  to  be     to  a  \oan  0f  money  to  a  foreign  state,  filed  a  bill  on  behalf  of  him- 

rescinded,  not      lr       ,    ..      ,       J  .       .,       e      ,      ;  .    _    _ 

necessarily       se"  and  all  other  subscribers  to  that  loan,  to  rescind  the  contracts 

disadvantage-   of  subscription,  and  to  have  the  subscription  monies  returned, 

oustoall;  r  f 


Where  relief 
prayed  not 
beneficial  to 
all. 


(z)  Blain  v.  Agar,  1  Sim.  37. 
(«)  Gray  v.  Chaplin,  2  S.  &  S. 
267;  Attorney-general  v.  Heelis,  2 


S.  &  S.  77 ;  Bainbridge  v.  Burton, 9 
Beav.  539. 
(x)  Van  Sandau  v.  Moore,  1  Rns. 


(1)  The  rule,  that  all  parties  materially  interested  in  the  subject  matter 
of  the  litigation  should  be  made  parties  to  the  suit,  cannot  be  dispensed  with 
where  the  rights  of  persons  not  before  the  Court  are  so  indispensably  con- 
nected  with  the  claims  of  the  parties  litigant,  that  no  decree  can  be  made 
without  impairing  the  rights  of  the  former.  Hallett  v.  Hallett,  2  Paige,  15. 
See  ante,  240,  note ;  8tory  Eq.  PI.  §  130,  et  seq.,  §  77,  §  94. 

(2)  Story  Eq.  PI.  §113,  §131,  a. 
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Lord  Eldon  held,  that  the  plaintiff  was  not  entitled  in  that  case  to  Where  persons 
represent  all  the  other  subscribers,  because  it  did  not  necessarily  behalf  of  them- 
follow  that  every  subscriber  should,  like  him,  wish  to  retire  from     selves  and 
the  speculation,  and  every  individual  must,  in  that  respect,  judge  en' 

for  himself  (y).  And  upon  the  same  principle,  one  of  the  inhabi- 
tants of  a  district,  who  claimed  a  right  to  be  served  with  water, 
by  a  public  company,  cannot  file  a  bill  on  behalf  of  himself  and 
the  other  inhabitants,  to  compel  that  company  to  supply  water  to 
the  district  upon  particular  terms,  because  what  might  be  reason- 
able with  respect  to  one  might  not  be  so  with  regard  to  the  *Jot ***** 
others  (z)  (1).  Where,  however,  it  is  perfectly  clear  that  the  ob-  miiy  reason- 
ject  of  the  suit  is  for  the  benefit  of  all  the  parties  interested,  a  few  able  with  re- 
may  maintain  a  bill  on  behalf  of  themselves  and  the  others,  even  *^ 
though  the  majority  disapprove  of  the  institution  of  the  suit  Thus 
where  an  act  complained  of  was  necessarily  injurious  to  the  com- 
mon right,  Sir  J.  Leach,  V.  C,  suffered  a  few  of  a  large  num- 
ber of  persons  to  maintain  a  suit  on  behalf  of  themselves  and  the 
others  for  relief  against  it,  although  the  majority  approved  the  act, 
and  disapproved  of  the  institution  of  the  suit  (a)  (2).  Upon  the 
same  principle,  in  Small  v.  Attwood  (b),  a  few  shareholders  of  a 
Joint-Stock  Company  were  permitted  to  maintain  a  suit  on  behalf 
of  themselves  and  other  shareholders,  for  the  purpose  of  rescind- 
ing a  contract,  it  being  manifest  from  the  evidence  that  it  was 
for  the  benefit  of  all  the  shareholders  that  the  contract  should  be 
rescinded. 

The  great  increase  in  number  of  JointrStock  Companies,  and  Extension  of 
trading  associations  in  which  large  classes  of  persons  are  jointly  {JJJSern  times, 
interested,  has  had  the  effect  in  modern  times  of  extending  the 
practice,  which  allows  a  few  persons  to  sue  in  Equity  on  behalf  of 
themselves  and  others  similarly  interested. 

In  the  case  of  Wall  worth  v.  Holt  (e),  the  bill  was  filed  by  the 
plaintiffs  on  behalf  of  themselves  and  all  others,  the  shareholders 
and  partners  of  the  banking  company,  called  the  Imperial  Bank 

(y)  Jones  v.  Del  Rio,  1  Turn.  R.  (x)  Weale  v.  West  Middlesex  Wa- 

297;  in  which  caae  the  plaintiff*  had  terworks,  1  J.  &  W.  370;  and  see 

each  a  separate  right  to  sue,  and  Lord  judgment  of  Lord  Eldon  in  Beaumont 

Eldon  also  held,  that  aa  the  plaintiffs  v.  Meredith,  3  V .  &  B.  181. 

could  not  support  their  bill,  suing  on  (a)  Bromley  v.  Smith,  1  Sim.  8. 

behalf  of  themselves  and  others  hav-  (b)  1  Young,  407. 

ing  similar  rights,  they  could  not,  (c)  4M.&C. 635. 
having  three  distinct  demands,  file 


(1)  Story  Eq.  PI.  §  130,  §  123,  §  135. 

(2)  Story  Eq.  PI.  §  114,  §  114  a,  §  116. 

vol.  i.  25 
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Persons  suing  0f  England,  except  those  who  were  made  defendants.    It  did  not 
on  behalf  of   .  ,.      ,  -     ,     .    ,.  <•«<«-•<• 

themselves    in  terms  Prav  *  dissolution,  or  a  final  winding  up  of  the  affairs  of 

and  others,    the  company,  hut  it  prayed  the  assistance  of  the  Court  in  the  reaf- 
V,^^S/^^^'  ization  of  the  assets  of  the  company,  and  in  the  payment  of  its 
debts,  and  that  for  that  purpose  a  receiver  might  be  appointed, 
and  authorized  to  sue  for  calls  unpaid  and  other  debts  due  to  the 
company  in  the  name  of  the  registered  officer,  who  was  one  of  the 
defendants.     To  this  bill  a  demurrer  was  put  in,  upon  the  argu- 
ment of  which  the  two  most  important  objections  to  the  bill  were, 
1st,  That  it  was  not  the  practice  of  the  Court  to  interfere  between 
partners  except  upon   a  bill  praying  a  dissolution;  and  ddfy, 
That  all  the  parties  interested  in  the  concern  were  necessary  par- 
General  priii-  ties  to  tne  biM*    ^ofd  Cottenham  overruled  the  demurer,  and  in 
ciples  in  cases  his  judgment  observed,  "The  result,  therefore,  of  these  two  rules, 
o  partnership.  ^  Qne  km<jmg  tn6  Court  to  withhold  its  jurisdiction,  except  upon 
bills  praying  a  dissolution,  and  the  other  requiring  that  all  the 
partners  should  be  parties  to  a  bill  praying  it,  would  be,  that  the 
door  of  this  Court  would  be  shut  in  all  cases  in  which  the  part- 
ners or  shareholders  are  too  numerous  to  be  made  parties,  which 
in  the  present  state  of  the  transactions  of  mankind,  would  be  an 
absolute  denial  of  justice  to  a  large  portion  of  the  subjects  of  the 
realm,  in  some  of  the  most  important  of  their  affairs.     This  result 
is  quite  sufficient  to  show  that  such  cannot  he  the  law;  far,  as  I 
have  said  upon  other  occasions  (4),  I  think  it  die  duty  ef  this 
Court  to  adapt  its  practice  and  course  of  proceeding  to  the  exist- 
ing state  of  society,  and  not  by  too  strict  an  adherence  to  forms 
and  rules,  established  under  different  circumstances,  to  decline  to 
*  administer  justice,  and  to  enforce  rights  for  which  there  is  no 
other  remedy.    This  has  always  been  the  principle  of  this  Court, 
though  not  at  all  times  sufficiently  attended  to.    It  is  the  ground 
upon  which  the  Court  has,  in  many  eases,  dispensed  with  the 
presence  of  parties  who  would,  according  to  the  general  practice, 
have  been  necessary  parties  (1).M 
In  the  case  of  Taylor  v.  Salmon  («),  the  plaintiff  and  three 
•    other  persons  described  as  directors  and  co-partners  of  a  certain 
mining  company,  on  behalf  of  themselves  and  all  other  the  co- 
partners of  the  company,  obtained  a  decree  for  the  specific  per- 

(d)  See  Mare  v.  Malachy,  1  My.  Million  v.  Mitchell,  3  My.  A  Cr. 

&  Cr.  559;  Taylor  v.  Salmon,  4  My.  73;   Hichens  v.  Congreve,  4  Ross. 

&  Cr.  134.  662;  Gordon  v.  Pym,  3  Hare,  223. 

(a)  [4  Myl.  &  Cr.  134]     See  alto 


(1)  Story  Eq.  PI.  §  76  c,  §  96,  §  115,  §  115  a,  §  115  b ;  West  v.  Randall, 
9  Maaon,  181 ;  Colt  v.  Leanier,  9  Cowen,  380,  33* 


Persons  having  concurrent  Interests  with  the  Plaintiff.  2M 

Jbrmance  of  a  lease  to  the  plaintiffs,  according  to  the  terms  of  an  Persons  suing 
agreement  entered  into  between  the  two  defendants,  one  of  whom    ^emtelves 
was  a  shareholder  in  the  company,  and  was  proved  to  have  acted    and  others, 
as  agent  for  the  plaintiffs  in  negotiating  the  lease  with  his  co-de-  ^^"^^"^-^ 
fendant ;  and  an  objection  that  such  defendant  was  a  shareholder, 
and  that  therefore  the  plaintiffs  could  not  sue  on  his  behalf  was 
overruled  (e). 

It  does  not  appear  moreover  that  the  fact  of  a  company  being  Where  com- 
incorporated  by  Act  of  Parliament,  necessarily  prevents  individual  {^a  tyAcT 
members  of  the  corporation  suing  on  behalf  of  themselves  and  the  of  Parliament 
other  members  of  the  company.  In  Fobs  v.  Harbottle  (/),  Sir 
J.  Wigram,  V.  C,  observed,  "  corporations  of  this  kind  are  in 
truth  little  more  than  private  partnerships ;  and  in  cases  which 
may  easily  be  suggested,  it  would  be  too  much  to  hold,  that  a  so- 
ciety of  private  persons  associated  together  in  undertakings,  which, 
though  certainly  beneficial  to  the  public,  are  nevertheless  matters 
of  private  property,  are  to  be  deprived  of  their  civil  rights,  tiller  sea 
because,  in  order  to  make  their  common  objects  more  attainable, 
the  Crown  or  the  legislature  may  have  conferred  upon  them  the 
benefit  of  a  corporate  character.  If  a  case  should  arise  of  injury 
to  a  corporation  by  some  of  its  members,  for  which  no  adequate 
remedy  remained,  except  that  of  a  suit  by  individual  corporators 
in  their  private  characters,  and  asking  in  such  a  character  the  pro- 
tection of  those  rights  to  which  in  their  corporate  capacity  they 
were  entitled ;  I  cannot  but  think  that  the  principle  so  forcibly 
laid  down  by  Lord  Cottenham  in  WaUworth  v.  Holt  (g),  and 
other  cases,  would  apply,  and  the  claims  of  justice  would  be  found 
superior  to  any  difficulties  arising  out  of  technical  rules,  respect- . 
ing  the  mode  in  which  corporations  are  required  to  sue." 

In  all  cases,  where  one  or  a  few  individuals  of  a  large  number, 
institute  a  suit  on  behalf  of  themselves  and  the  others,  they  must  Must  so  de- 
so  describe  themselves  is  the  bill,  otherwise  a  demurrer  or  plea  for  scribe  them* 
want  of  parties  will  lie.  Thus,  where  a  part  of  a  ship's  crew  ap- 
pointed two  of  their  number  to  be  agents,  and  a  bill  was  filed  by 
such  agents  in  their  own  name,  and  not  on  behalf  of  themselves 
and  others,  a  demurrer  was  allowed  for  not  having  made  the  whole 
crew  parties  (h) ;  and  where  a  bill  was  filed  by  three  partners  in  a 
numerous  trading  company  against  the  members  of  the  commit- 
tee for  managing  the  trading  concerns  of  thetcompany,  it  was  dis- 
missed, because  it  was  not  filed  by  the  plaintiffs  "  on  behalf  of 

(f )  2  Hare,  491 ;  see  also  Preston        {g)  4  Myl.  &  Cr,  635. 
v.  Grand  Collyer  Dock  Company,  11        (A)  Leigh  v.  Thomas,  2  Vet.  313. 
Sim.  1. 
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PeT801Jl  BUing  themselves  and  the  other  partners  not  members  of  the  commit- 

of  themselves  tee  (*)•"     *n  Hales  v.  Pomfret  (k),  Lord  Chief  Baron  Richards 

and  others,    said,  that  properly  a  bill  to  establish  a  modus  should  be  brought  by 

owners  and  occupiers,  on  behalf  of  themselves  and  of  all  other 

owners  and  occupiers  of  lands  within  the  parish,  and  that  the  Or* 

dinary  should  be  a  party  (/). 
Plaintiff  ma         **  *s  to  ^e  OD8erve^> tnat  ^e  Court  will  sometimes  allow  a  hill, 
amend  if  not    which  has  originally  been  filed  by  one  individual  of  a  numerous 
so  described,     d^g  m  nj8  own  right,  to  stand  over  at  the  hearing,  in  order  that 

the  bill  may  be  amended,  so  as  to  make  such  individual  sue  on 

behalf  of  himself,  and  the  rest  of  the  class  (»). 


Section  II. 

Of  Necessary  Parties  to  a  Suit,  in  respect   of  their  interest  in 
resisting  the  Demands  of  the  Plaintiff. 

Defendants  in-      A  person  may  be  affected  by  the  demands  of  the  plaintiff  in  a 
suit,  either  immediately  or  consequentially.    Where  an  individual 
is  in  the  actual  enjoyment  of  the  subject-matter,  or  has  an  interest 
in  it,  either  in  possession  or  expectancy,  which  is  likely  either  to 
be  defeated  or  diminished  by  the  plaintiff's  claims,  in  such  cases 
Immediately,    he  has  an  immediate  interest  in  resisting  the  demand,  and  all  per- 
Or  consequen-  sons  who  have  such  immediate  interests  are  necessary  parties  to 
tially.  tne  sujt .  kut  there  may  be  other  persons  who,  though  not  imme- 

diately interested  in  resisting  the  plaintiff's  demands,  are  yet  lia- 
ble to  be  affected  by  them  consequentially,  because  the  success  of 
the  plaintiff  against  the  defendants  who  are  immediately  interested, 
may  give  those  defendants  a  right  to  proceed  against  them,  for  the 
purpose  of  compelling  them  to  make  compensation,  either  in  the 
whole  or  in  part,  for  the  loss  sustained.  Those  persons,  therefore, 
as  being  consequentially  liable  to  be  affected  by  the  suit,  must  fre- 
quently also  be  parties  to  it  The  question,  therefore,  of  who  are 
necessary  parties  to  a  suit  in  respect  to  their  interest  in  resisting 
the  plaintiff's  demands,  resolves  itself  into  two;  namely,  Who  are 
necessary  parties,  first,  in  respect  of  their  immediate  interest?  and 
secondly,  in  respect  of  their  consequential  interest? 

(t)  Baldwin  v.  Lawrence,  2  S.  &        (Q  Vide  ace.  Woollaston  ©.Wright, 
S.  18;  and  see  Douglas  v.  Horsfall,    3  Anat.  801. 
2  S.  &  S.  184.  (in)  Lloyd  v.  Loaring;    see  also 

(A)  Daniell,  Ex.  Rep.  143.  Milligan  v.  Mitchell,  1  M.  C.  433; 

and  post,  on  Amending  Bills. 
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I  shall  first  proceed  to  consider  who  are  necessary  parties  to  a  I*  respect  of 

*•!••         *••  it*     im   what  interest* 

suit,  m  respect  of  their  immediate  interest  in  resisting  the  plaintiff's  v^^-s^-^^ 

demand.    And  here  it  is  to  be  observed,  that  where  parties  are  Who  are  nee- 
spoken  of  as  having  an  interest  in  the  question,  it  is  not  intended  b^^Tee^of^eiL- 
to  confine  the  definition  to  those  only  who  are  beneficially  inter-  efidal  inter- 
ested, but  it  is  to  be  considered  as  extending  to  all  persons  who  Cit** 
hare  any  estate,  either  legal  or  equitable,  in  the  subject-matter, 
whether  such  estate  be  beneficial  to  themselves  or  not. 

Under  this  definition  are  included  all  persons  who  fill  the  char-  Naked  tnuteea 
acter  of  trustees  of  the  property  in  dispute.  But  the  rule  is  sub- 
ject to  exception,  where  the  party  is  in  the  situation  of  a  mere 
naked  trustee,  without  any  estate  vested  in  him,  in  which  case  he 
need  not,  in  general,  be  made  a  party.  Thus  a  broker  or  agent 
signing  a  contract  in  his  own  name  for  the  purchase  or  sale  of 
property,  is  not  considered  a  necessary  party  to  a  bill  for  a  specific 
performance  of  such  contract  against  his  principal  (it)  (1).  And 
so,  where  a  person  having  no  interest  in  the  matter  joins  with  an- 
other who  has,  in  a  contract  for  sale,  as  where  a  man  having  gone 
through  a  fictitious  ceremony  of  marriage  with  a  woman,  joins 
with  her  as  her  husband  in  an  agreement  to  sell  her  property,  he 
is  a  not  a  necessary  party  to  a  suit  to  enforce  the  contract  (o). 

In  all  cases  however,  in  which  any  estate  is  vested  in  an  indivi-  Having  et- 
dual  filling  the  character  of  trustee,  or  if  he  has  no  estate,  where  totei • 
the  circumstances  are  such,  that  in  the  event  of  the  plaintiff  suc- 
ceeding in  his  suit,  the  defendant  may  have  a  demand  over  against 
him,  he  is  a  necessary  party.  Thus  in  Jones  r.  Jones  ( p),  where 
a  plantiff  sought  to  set  aside  a  lease  on  the  ground  of  fraud,  with- 
out bringing  before  the  Court  the  trustees  who  were  parties  to  the 
lease,  and  to  whom  the  fraud  was  imputed,  the  objection  for  want 
of  parties  was  allowed,  because  if  the  plaintiff  prevailed,  the  de- 
fendant might  have  a  remedy  over  against  the  trustees.  Upon  the 
same  principle,  where -the  trustees  of  real  estates  had  conveyed 
them  over  to  purchasers,  it  was  determined,  that  on  a  bill  by  the 
cestui  que  trusts  against  the  purchasers  to  set  aside  the  convey- 
ance, the  trustees  were  necessary  parties  (q). 

A  trustee,  however,  who  is  named  in  the  will,  but  has  never  Where  tras- 

acted,  and  has  released  all  his  interest  to  his  cotrustee,  ought  not  !*•  under  w*$ 
'  °  has  not  acted j 

(n)  Kinsley  ».  Young,  Coop.  Tr.        (p)  3  Atk.  110. 
PI.  42 ;  vide  ante,  p.  248.  (?)  Harrison  c.  Pryn,  Barnard,  324. 

(o)  Sturge  v.  Starr,  2  M.  A  K. 
196. 

(1)  Story  Eq.  PI.  §  231. 
26* 
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In  respect  of  to  be  made  a  party  to  a  bill  to  set  aside  the  will  on  the  ground  of 

what  interest.  fraud  (r). 

AriZwteot'      Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  to 
trustee*.  another,  it  is  necessary  to  have,  not  only  the  trustee  who  has 

assigned,  but  the  assignee  before  the  Court  (1)  :  thus,  where  a  bill 
was  filed  by  an  annuitant  to  recover  the  arrear  of  his  annuity, 
against  the  heir  of  the  person  in  whom  the  estate*  out  of  which  the 
annuity  was  payable,  was  vested  ;  and  it  appeared  that  the  heir 
had  assigned  his  interest  in  the  estate  to  another,  who  was  a  mort- 
gagee of  the  estate,  and  had  paid  the  annuity  down  to  a  certain 
period,  and  had  then  stopped ;  it  was  held  that  the  plaintiff  ought 
to  have  made  the  assignee  a  party ;  by  which  means  she  would 
have  gotten  the  mortgage  deeds,  and  the  Court  would  then  have 
decreed  the  assignee  to  have  paid  the  annuity,  and  the  assignor  to 
stand  as  a  security  for  having  broken  the  trust  (5)  (2). 

It  was  formerly  generally  necessary  where  there  were  more  trus- 
tees than  one,  that  they  should  all  be  parties  if  amenable  to  the 
process  of  the  Court  (t) ;  but  this  rule  has  been  in  some  respects 


Where  one 
trustee  may 
be  iued  with- 
out others,  or 


£t£erPre8en"  modified  by  the  32nd  Order  of  August,  1841,  which  enables  a 
plaintiff  who  has  a  joint  and  several  demand  against  several  persons 
to  proceed  against  one  or  more  of  the  several  persons  liable  with- 
out making  the  others  parties  (tc),  —  and  even  before  this  Order, 
in  some  cases  where  they  were  merely  accounting  parties,  one 
might  be  sued  for  an  account  of  his  own  receipts  and  payments, 
without  bringing  the  others  before  the  Court  (v)  (3).  Thus, 
where  a  bill  was  filed  against  the  representative  of  one  of  several 
trustees  who  were  dead,  for  an  account  of  the  receipts  and  pay- 
ments of  his  testator,  who  alone  managed  the  trust,  without  bring- 
ing the  representatives  of  the  other  trustees  before  the  Court,  and 
an  objection  was  taken  on  that  ground,  the  objection  was  overrul- 
ed, because  the  plaintiff  insisted  only  upon  having  an  account  of 
the  receipts  and  disbursements  of  the  trustee,  whose  representative 
was  before  the  Court,  and  not  of  any  joint  receipts  or  transactions 

(it)  See  page  316. 

(v)  Lady  Selyard*.  The  Executors 
of  Harris,  1  Eq.  Ca.  Ab.  74.  [Bat 
see  Munch  v.  Cockerell,  8  Sim.  219 ; 
Story  Eq.  PI.  §  214,  note. 
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(r)  Richardson  v.  Hulbert,  1  Anst. 

($)  Burt  v.  Dennet,  2  Bro.  C.  C. 
225.    [Perkins's  ed.  note  (a).] 
(t)  Yin.  Ab.  Party,  B.  6%. 


(1)  If  the  trustee  has  assigned  his  trust  absolutely,  the  assignee  should  be 
made  a  party  in  his  stead,  and  the  trustee  need  not  lie  made  a  party,  unless 
the  assignment  is  a  breach  of  trust.  Story  Eq.  PI.  §  211,  §213,  \  214; 
Bromley  v.  Holland,  7  Sumner's  Vesey,  3,  and  note  (c) ;  Munch  v.  Cockerell* 
8  Sim.  219. 

(2)  Story  Eq.  PI.  §  209;  Bailey  t.  Inglee,  2  Paige,  278. 

(3)  Story  Eq.  PI.  §  214,  and  note. 
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by  him  with  the  other  trustees  (1).  And  so,  where  a  bill  was  filed  Trustees, 
by  a  creditor  against  the  representatives  of  B.  and  G.  as  two  trus- 
tees of  estates  conveyed  in  trust  to  pay  debts,  for  an  account  of  the 
produce  of  the  sales  and  payment  of  their  debts;  and  the  represen- 
tatives of  B.  alleged  by  their  answer,  that  not  only  G.  but  D.  also 
were  trustees,  and  that  D.  had  acted  in  the  trust,  although  they 
did  not  know  whether  he  had  received  any  of  the  produce,  Lord 
Kenyon,  M.  R.,  and  afterwards  Lord  Arden,  M.  R.,  held  D.  to 
be  an  unnecessary  party.  The  reporter  of  this  case  adds  a  query, 
because  at  the  bar  the  general  opinion  was  that  D.'s  representatives 
ought  to  have  been  parties,  nor  could  one  creditor  suing,  waive, 
on  behalf  of  absent  parties  in  joint  interest  with  himself,  the  bene- 
fit or  possible  benefit  of  any  part  of  the  trust  fond  (z).  This  query 
seems  to  be  in  accordance  with  the  principles  laid  down  in  Wil- 
liams v.  Williams  (y). 

The  rule  which  requires  the  trustees  of  property  in  litigation  Committees  of 
to  be  brought  before  the  Court,  requires  the  presence  of  the  com-  j^^ce"^ lu* 
mittees  of  the  estates  of  idiots  and  lunatics  in  a  suit  against  the 
idiots  or  lunatics  committed  to  their  care  (z) ;  because,  by  the 
grant  to  them  of  the  estates  of  such  idiots  or  lunatics,  they  are 
constituted  the  trustees  of  such  estates.     Upon  the  same  ground,  Am ignees  of 
the  assignees  of  bankrupts  or  insolvents'  are  necessary  parties  to  ^k^pts  and 
suits  relating  to  the  property  of  such  bankrupts  or  insolvents  (2). 

For  the  same  reason,  wherever  the  demand  is  sought  to  be  satis-  in  demand* 
fied  out  of  the  personal  estate  of  a  person  deceased,  it  is  necessary  ■*«"■*  per- 
to  make  the  personal  representative  a  party  to  the  suit.    Thus,  J' 

although,  as  we  have  seen,  a  creditor  or  a  legatee  may  bring  a  in  suits  by 
bill  against  a  debtor  to  the  testator's  estate  upon  the  ground  of  creditor*, 
collusion  between  him  and  the  executor  (a)  (3),  yet  in  all  cases  of 
this  description,  the  personal  representative  must  be  before  the 
Court.  And  so,  where  to  a  bill  for  an  account  of  the  estate  of  a 
person  deceased,  and  to  have  the  same  applied  to  satisfy  a  debt 
alleged  to  be  due  from  him  to  the  plaintiff,  the  defendants  pleaded 
that  they  were  not  executors  or  administrators  of  the  party 
whose  estate  was  sought  to  be  charged,  nor  so  stated  by  the  bill, 
and  demurred,  for  that  the  executors  or  the  administrators  were . 

(z)  Routh  v.  Kinder,  3  Swan.  144,       (z)  Lord  Red.  31 ;  ante,  p.  170. 
n. ;  from  Lord  Colchester's  MSS.  (a)  Attorney- General  v.  Wynne, 

(y)  9  Mod.  299.  Mos.  126 ;  vide  ante,  p.  230. 

(1)  See  Story  Eq.  PI.  §  207  a,  §  212,  §  313,  §  214,  and  notes. 

(2)  See  Storm  v.  Davenport,  1  Sandford,  (N.  T.)  Ch.  135. 

F-  (3)  Poet,  ch.  6,  §  4,  and  notes  to  the  point,  "  Legatee  or  creditor  cannot 
sue  debtor  to  testator's  estate." 
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Of  necessary  Parties  to  a  Shut : 


Personal  Re- 
presentatives. 


In  suit  by  spe- 
cific legatees. 


Secus,  if  rever- 
sioner seek  to 
rescind  lease 
against  spe- 
cific legatee. 


Where  execu- 
tor outlawed. 


Executor  du~ 
rante  minor e 


the  proper  parties  to  contest  the  debt,  who  might  'probably  prove 
that  it  had  been  discharged,  the  Court  allowed  both  the  plea  and 
demurrer,  but  gave  the  plaintiff  leave  to  amend  his  bill  as  he  might 
be  advised  (b). 

Upon  the  same  principle,  the  specific  legatee  of  a  tens  suing  for 
the  term,  must  make  the  executor  a  party,  even  though  it  is  alleg- 
ed in  the  bill  that  the  executor  had  assented  to  the  bequest  (c). 
Where,  however,  a  bill  was  filed  by  the  reversioner  against  the 
legatee  of  a  term,  praying  that  the  leaee  might  be  declared  void, 
and  the  defendant  insisted,  that  if  the  lease  was  set  aside,  the 
plaintiff  ought  to  pay  the  money  expended  by  the  testator  in  the 
improvement  of  the  premises,  the  executor  of  the  testator,  who 
had  assented  to  the  bequest,  was  not  considered  a  necessary  party 
to  the  suit  (d).  And  where  an  executor  had  been  outlawed,  and 
a  witness  proved  that  he  had  inquired  after  but  could  not  find  him, 
it  was  thought  to  be  a  full  answer  to  the  objection,  that  he  was  not 
a  party  to  a  suit  which  had  been  instituted  by  a  creditor  of  the 
deceased  testator  against  the  residuary  legatee  (e). 

Moreover,  in  some  cases,  where  the  fund,  the  subject  of  the  suit, 
has  been  ascertained  and  appropriated,  the  Court  has  dispensed 
with  the  appearanoe  of  a  personal  representative  to  the  testator, 
by  whose  will  the  fund  has  been  bequeathed  (/)  (1). 

The  rule  which  requires  the  executor  to  be  before  the  Court  in 
all  cases  relating  to  the  personal  estate  of  a  testator,  extends  to  an 
executor  durante  minor*  estate,  even  though  the  actual  executor 
has  attained  twenty-one,  and  has  obtained  probate  thereon :  thus, 
where  there  has  been  an  executor  durante  minore  estate  of  the 
daughter  of  a  testator,  and  after  the  daughter  attained  twenty- 
one  a  bill  was  brought  against  her  without  making  the  executor 
durante  minore  cttate  a  party,  although  it  was  insisted  that  the 
daughter,  being  of  full  age,  was  complete  executrix  ab  initio,  and 
had  the  whole  right  of  representation  in  her ;  yet  it  was  held,  that 
the  representative  durante  minore  <etatef  was  a  necessary  party,  and 
that  for  want  of  him  the  cause  must  stand  over  (g). 

It  is  to  be  observed,  however,,  that  if  the  last  case  of  the  dangfc- 


(b)  Griffith  v.  Bateman,  Rep.  t. 
Finch,  334,  vide  ace.  Rumney  v. 
Mead,  ibid.  303 ;  Attorney-general  v. 
Twisden,  ibid.  336. 

c)  Moor  v.  Blagrave,  2  Ch.  Ca. 
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(d)  Malpas  v.  Ackland,  3  Run.  273. 


(c)  Heath  v.  Percival,  1  P.  Wins. 

(/)  Arthur  v.  Hughes,  4  Be* v. 
506;  Beasley  v.  Kenyon,  5  Bear. 
544 ;  Bond  v.  Graham,  1  H.  484. 

(g)  Glass  «.Oxenham,2Atk.  121. 


(1)  Story  Eq.  PL  §  214. 
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ter  had  received  all  the  testator's  personal  estate  from  the  hands  Personal  Rep. 
of  the  executor  durante  mmore  atate,  upon  an  account  between   ^e•e,ltat,ve•• 
them,  the  objection  for  want  of  parties  would  have  been  overruled. 

The  personal  representative  required,  is  one  resident  in  Eng-  Pcr-0£jj *•** 
land,  and  where  a  testator  appointed  persons  residing  in  India  muit  be  ap- 
and  Scotland  his  executors,  and  the  will  was  not  proved  in  Eng-  pointed  in 
land,  but  the  plaintiff,  a  creditor,  filed  a  bill  against  the  agent  of     *  "  " 
the  executors,  to  whom  money  had  been  remitted,  praying  an 
account  and  payment  of  the  money  to  the  Accountant-general  for 
security,  a  demurrer,  because  no  personal  representative  of  the 
testator  resident  within  the  jurisdiction  of  the  Court  was  a  party, 
was  allowed  (h)  (1). 

And  so,  where  an  executor  proved  the  will  of  his  testator  in  In-  Representa- 
dia,  and  afterwards  came  to  this  country,  where  a  suit  was  insti-  ^-     to 
tuted  against  him,  for  an  account  of  an  unadministered  part  of  the  England, 
testator's  estate,  which  had  been  remitted  to  him  from  India,  it 
waa  held  necessary  that  a  personal  representative  should  be  con- 
stituted in  England,  and  made  a  party  to  the  suit  (t)  (2) 

It  seems,  that  where  an  administration  is  disputed  in  the  Eccle-  Where  admin- 

titration  is  dis- 
siastical  Court,  the  Court  of  Chancery  will  entertain  a  suit  for  a  puted. 

receiver  to  protect  the  property  till  the  *  question  in  the  Ecclesias- 
tical Court  is  decided,  although  an  administration  pendente  Hie 
might  be  obtained  in  the  Ecclesiastical  Court  (k).    In  such  cases 

(h)  Lowe  v.  Farlie,  2  Mad.  101 ;  For  the  method  of  obtaining  limited 

vide  etiaxn,  Logan  v.  Fairlie,  2  S.  &  or  special  administration,  where  the 

S.  284.  executor  is  abroad,  vide  ante,  p.  253. 

(t)  Bond  v.  Graham,  1  H.  482;  (*)  Atkinson  v.  Henshaw,  2  V.  4, 

Tyler  «.  Bell,  2  M.  &  C.  89 ;  but  see  B.  85 ;  Ball  v.  Oliver,  ibid.  96. 
Anderson  v.  Cannter,  2  M.  K.  763. 

(1)  Story  Conf.  Laws,  §  513,  §  514,  514  a,  §  and  notes  and  numerous 
cases  both  English  and  American  there  cited ;  Story  Eq.  PL  §  179,  and  cases 
cited  in  notes. 

(2)  Some  of  the  American  Courts  have  gone  so  far  as  to  hold,  that  a 
foreign  executor  or  administrator,  coming  here,  having  received  assets  in 
the  foreign  country,  is  liable  to  be  sued  here,  and  to  account  for  such  assets, 
notwithstanding  he  has  taken  out  no  new  letters  of  administration  here,  nor 
has  the  estate  been  positively  settled  in  the  foreign  state.  Swearingen  v. 
Pendleton,  4  Serg.  &  R.  389,  392 ;  Evans  v.  Tatem,  9  Serg.  &,  R.  252, 259 ; 
Bryan  v.  McGee,  2  Wash.  C.  C.  337;  Campbell  v.  Tousey,  7  Cowen,  64. 
8ee  also  Dowdale's  case,  6  Coke,  47. 

This  doctrine,  however,  seems  not  to  receive  a  very  general  sanction.  See 
Story  Conf.  Laws,  §  514  b.  The  doctrine  of  the  text  is  best  supported  by 
authority.  See  Story  Confi.  Laws,  $  514  b,  and  notes ;  Boston  v.  Boylston, 
2  Mass.  384 ;  Goodwin  v.  Jones,  3  Mass.  514 ;  Davis  v.  Estey,  8  Pick.  475 ; 
Dawes  v.  Head,  3  Pick.  128 ;  Doolittle  v.  Lewis,  7  John.  Ch.  45, 47 ;  McRea 
v.  McRea,  11  Louis.  571 ;  Attorney-general  v.  Bouweng,4  Mees.  &  Welsby, 
171. 
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Of  necessary  Parties  to  a  8mt : 


Pergonal  Rep- 
resentatives. 

Party  entitled 
to  administer 
refilling. 


Generally  all 
executors  par- 
ties. 

Secusy  where 
abroad,  in  con- 
tempt, 

or  not  proving. 


the  rule  requiring  a  representative  to  be  before  the  Court,  most  be 
dispensed  with,  there  being  no  person  sustaining  that  character  in 
existence  (1).    And  where  a  party  entitled  to  administer  refuses 
to  take  out  administration  himself,  and  prevents  any  one  rise  from 
doing  so,  he  will  not  be  allowed  to  object  to  a  suit  being  proceed- 
ed with,  because  a  personal  representative  is  not  before  the  Court 
Thus  in  D*aranda  v.  Whittingham  (/),  where  the  heir  of  an  obli- 
gor demurred  to  a  bill  by  an  obligee,  because  the  administrator  of 
the  obligor  was  not  a  party,  the  demurrer  was  overruled,  because  it 
appeared  that  he  would  not  administer  himself,  and  had  opposed 
the  plaintiff  in  taking  out  administration  as  the  principal  creditor ; 
and  in  a  case  where  the  person  entitled  by  law  to  administration 
did  not  take  it  out,  but  acted  as  if  she  had,  receiving  and  paying 
away  the  intestate's  property,  an  objection  for  want  of  parties,  on 
die  ground  that  there  was  no  administrator  before  the  Court,  was 
overruled  (st). 

Where  there  are  several  executors  or  administrators,  they  must 
all  be  made  parties,  even  though  one  of  them  be  an  infant  (a) ; 
but  this  rale  may  be  dispensed  with,  if  any  of  them  are  not  amena- 
ble to  the  process  of  the  Court  (0),  or  if  they  have  stood  oat  pro- 
cess to  a  sequestration ;  and  if  an  executor  has  not  administered 
he  need  not  be  a  party  ( p)  (2).  Thus,  where  there  were  four  exe- 
cutors, one  of  whom  alone  proved  and  acted,  and  a  bill  was  brought 
against  that  one,  and  he  in  his  answer  confessed  that  he  had  alone 
proved  the  will  and  acted  in  die  executorship,  and  that  the  others 
never  intermeddled  therein,  it  was  said  to  be  good  (q)  (3).  In 
that  case,  however,  if  the  executor  who  had  proved  had  died,  it 
would  not  have  been  sufficient  to  have  brought  his  executor  before 
the  Court,  because  he  would  not  have  represented  the  original  tes- 
tator ;  the  other  executors  would  still  have  had  a  right  to  prove, 


(Q  Mo>.  64. 

(m)  Cleland  v.  Cleland,  Prec.  Ch. 


64. 


(»)  Scurry  e.  Mone,  9  Mod.  89; 
>ffey  it.  Jenny,  3  Ch.  Rep.  93. 
(o)  Cowalad  v.  Cely,  Preo.  Ch.  83. 


(p)  Went.  Off.  Ex.  95 ;  Strieklaaa 
«.  Btriekland,  12  Sim.  463. 

(a)  Brown  v.  Pitman,  Gilb.  £q.R. 
75;  16  Via.  Ah.  tit  Parties  B.  PL 
19. 


(1)  Story  Eq.  PI.  i  91. 

(2)  So  where  a  bill  seeks  discovery  and  relief  only  against  the  acta  of  one 
of  the  executory  of  an  estate,  it  ia  not  necessary  to  make  the  other  executor 
a  party  in  the  first  instance.  But  it  seems  a  co-executor  may  be  made  a 
party,  duringthe  progress  of  the  suit,  if  it  shall  prove  to  be  expedient  or 
necessary.    Footman  •.  Pray,  R.  M.  Chart.  291.    See  ante,  294, 995. 

(3)  Cramer  v  Morton,  2  Moll.  106,  Clifton  t.  Halg,4  Desmw.  330. 
ante.  271, 273. 
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even  though  they  had  renounced  probate  (r).  The  record,  there-  Pergonal  Rep- 
fare,  would  not  have  been  complete  without  a  new  representative  nmm  '*"' 
of  the  original  testator. 

Wherever  an  executor  has  actually  administered,  he  must  be  Where  execu- 
made  a  party  to  a  suit,  although  he  has  released  and  disclaimed  (s).  ^^m^T  or 
But  where  a  plaintiff  filed  a  kail  against  one  of  two  executors,  and  must  be  a  par- 
alleged  in  his  bill  that  he  knew  not  who  was  the  other  executor, ty* 
and  prayed  that  the  defendant  might  discover  who  he  was  and 
where  he  lived»  a  demurrer  far  want  of  parties  was  overruled  (<)  (1 ). 
And  in  the  case  before  referred  to,  where  one  of  two  joint  execu- 
tors was  abroad,  an  account  was  decreed  of  his  own  receipts  and 
payments  (u)  (%). 

The  oases  do  not  seem  to  afibrd  a  very  clear  answer  to  the  que**  Representa- 
tion, under  what  circumstances  in  a  suit  to  administer  the  assets  Uve  °*  de' 
of  a  deceased  testates  or  intortate,  the  plaintiff  ought  to  join  with  tor. 
the  existing  personal  repiesentatives  such  parties  as  fill  the  position 
of  administrators,; or  executors  of  a  farmer  representative  of  the 
original  estate.    In  the  ease  of  Phelps  o.  Sptoule  (s),  the  V.  C. 
of  England  seems  to  have  decided  that  a  bill  of  revivor  would  not  Where  charge 
lie  against  a  person  who  was  not  in  the  chain  of  representation  realty.***10-* 
from  the  original  testator,  but  who  was  the  executor  of  a  former 
personal   representative  (3).      la  Holland   v.  Prior  (jr),  Load 
Brougham  however  decided,  that  where  an  administratrix  has  re* 
ceived  assets  of  her  intestate,  her  executrix  may  and  ought  to  be 
made  a  defendant  to  a  suit  instituted  fay  a  creditor  of  the  intes- 
tate (4).    The  most  recent  ease  upon  the  subject  is  that  of  Mas- 
ters v.  Barnes  (x),  in  which  Sir  J.  L.  Knight  Bruce,  V.  C,  seems 
to  have  laid  it  down,  that  the  plaintiff  is  not  compelled  to  make 
assignees  or  personal  representatives  of  a  deceased  executor  par- 
ties.   The  feet  of  such  deceased  executor  having  died,  insolvent 
or  without  having  received,  would  in  aft  cases  probably  prevent 
his  executors  being  proper  parties. 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  executrix  Husband  of 

female  execu- 
trix or  admin- 
(r)  Arnold  v.  Bfeaeewe*  1  Cox,       (*)  4  Sim.  321.  istratrix. 

426.  (y)  1  M.  &  K,  237.     [S.  C.  1 

(#)  Smithly  v.  Shuton,  1  Vera.  31.    Coop.  Temp.  Brougham,  426.] 
(0  Boyer  v.  Covert,  1  Vera.  95.  (z)  2  Y.  &  C.  616;  and  see  Wil- 

(«)  Cowriad  v.  Cerj,  Free,  in  Ch.    liama  v.  Williams,  9  Mod.  299. 
83. 


(1)  Story  Eq.  PI*  §  92.    See  Willis  v.  Henderson,  4  Seam.  20. 

(2)  Clifton  v.  Hair,  4  Desan*.  3St>. 

(3)  See  Story  Eq.  PI.  382. 

(4)  See  Story  Eq.  PI.  §  170,  note ;  Quince  v.  Quince,  1  Murph.  160. 
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Co-executor 
not  party,  or- 
dered to  ac- 
count in  de- 
cree. 


Injunction 


tolled  on  ap- 
plication of 
one. 


Personal  B*r  or  administratrix,  her  husband  most  also  be  a  party,  unless  he  has 
raftntatire*.  afyured  the  realm  (a).  In  Taylor  o.  Allen  (6),  however,  Lord 
Hardwicke  granted  an  injunction  to  restrain  a  wife,  executrix,  from 
getting  in  the  assets,  her  husband  being  in  the  West  Indies,  and 
not  amenable  to  the  process  of  the  Court,  on  the  ground,  that  if 
she  wasted  the  assets,  or  refused  to  pay,  a  creditor  could  have  no 
remedy,  inasmuch  as  her  husband  must  be  joined  as  a  party  to  the 
suit  against  her. 

In  a  case  before  Lord  Thurlow,  where  a  bill  had  been  filed  for 
an  account  of  the  testator's  estate,  and  it  was  objected  that  one  of 
the  executors  was  not  a  party ;  he  was  ordered  to  be  introduced 
into  the  decree  then  made,  as  a  party,  and  decreed  to  account  be- 
fore the  Master,  without  putting  off  the  cause  to  add  parties  (c)  (1). 
In  Kilby  v.  Stanton  (d),  two  executors  were  appointed,  one 
againat  several  proved  and  the  other  declined  to  act,  an  action  was  commenced 
execa  ^  ^e  acting  executor  against  the  debtor  to  the  testator ;  and  the 

rule  of  law  requiring  all  the  executors  to  join,  the  action  was 
brought  in  the  name  of  both  executors.  On  a  bill  filed  by  the 
debtor,  he  obtained  the  common  injunction  for  want  of  answer, 
which  went  of  course  against  both  the  plaintifls  at  Law.  The 
acting  executor  subsequently  put  in  an  answer,  and  on  an  affidavit 
that  the  other  executor,  who  resided  abroad,  refused  to  act,  or  to 
put  in  any  answer,  the  Court  granted  an  order  nisi  to  dissolve  the 
injunction  (2). 

It  seems  that  where  a  power  of  sale  is  given,  by  a  will,  to  exe- 
cutors, and  they  renounce  probate,  they  will  not  be  considered 
necessary  parties  to  the  suit ;  thus,  where  a  testator  had  devised 
that  his  executors  should  sell  his  land,  and  be  possessed  of  the 
money  arising  from  the  sale  upon  certain  trusts  mentioned  in  his 
will,  and  made  B.  and  C.  his  executors,  who  renounced ;  whereup- 
on administration,  with  the  will  annexed,  was  granted  to  one  of 
the  plaintiffs,  upon  a  bill  brought  by  the  cestui  que  trust  of  the. 
purchase  money,  under  the  will,  against  the  heir  to  compel  him  to 
join  in  a  sale  of  the  lands ;  it  was  objected  that  there  wanted  par- 
ties, in  regard  that  the  executors  ought  to  have  been  made  defen- 
dants, for  notwithstanding  they  had  renounced,  yet  the  power  of 


Effect  of  exe- 
cutors re- 
nouncing 
where  power 
of  aale. 


(a)  Lord  Red.  37. 

(ft)  2Atk.2l3. 

(c)  Pitt  «.  Brewster,]  Dick.  37. 


It 


is  presumed  thai  he  appeared, 
consented  to  this  order, 
(d)  8  Young  <fc  J.  75. 


(1)  See  Footman  v.  Pray,  R.  M.  Charlt.  391,  cited  in  note,  ante,  896. 
(8)  Ante,  298.  ^ 
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sale  continued  in  them,  and  the  objection  was  overruled,  there  be*  Personal  Rep- 
lug only  a  power  and  no  estate  devised  to  them  (d)  (1).  resen^^ves. 

It  should  be  noticed,  that  a  query  has  been  added  to  the  deci- 
sion upon  this  point  by  the  reporter,  and  the  doubt  suggested  ap- 
pears to  be  justified  by  the  opinion  expressed  both  by  Sir  Edward 
Sugden  and  Mr.  Preston,  viz.,  that  where  a  power  is  given  to  ex- 
ecutors they  may  exercise  it,  although  they  renounce  probate  to 
the  will  (e).  It  is  to  be  observed,  however,  that  in  the  case  of 
Keates  9.  Burton  (/),  referred  to  by  Sir  Edward  Sugden  (which 
was  a  case  of  a  power  given  by  a  testator  to  his  trustees  and  exec- 
utors, one  of  whom  died,  and  the  other  renounced),  Sir  William 
Grant,  M.  R.  remarked,  "  that  the  power  is  given  to  the  execu- 
tors, but  they  have  not  exercised  it,  and  they  have  renounced  the 
only  character  in  which  it  was  competent  to  them  to  exercise 

it"  te)- 

It  is  right  in  this  place  to  recall  the  attention  of  the  reader  to  Where  per- 
the  rule  which  has  been  before  noticed,  that  the  executor  or  ad-  "°"*&to  v* 
ministrator  of  a  deceased  person,  is  the  person  constituted  by  law  recovered  or 
to  represent  the  personal  property  of  that  person,  and  to  answer  ohargsd- 
all  demands  upon  it,  and  that,  therefore,  where  the  object  of  a 
suit  is  to  charge  such  personal  estate  with  a  demand,  it  is  suffi- 
cient to  bring  the  executor  or  administrator  before  the  Court  (h) 
(2) ;  thus  it  has  been  held,  that  in  a  bill  to  be  relieved  touching  a  Residuary  leg- 
lease  for  years,  or  other  personal  duty  against  executors,  though  *teci  unnecee 
the  executors  be  executors  in  trust,  yet  it  is  not  necessary  to  make  ^^  *^ 
the  cestui  que  trusts  or  the  residuary  legatees  parties  (1 )  (3).    And 
so  where  a  bill  was  filed  against  an  executor,  to  compel  the  trans- 
fer of  a  sum  of  stock  belonging  to  his  testatrix,  and  the  executor, 
by  his  answer,  stated  that  the  residuary  legatees  claimed  the  stock, 
the  objection  for  want  of  parties  was  held  to  be  untenable  (£). 

Yates  v.  Compton,  2  P.  Wins.        (i)  Anon.  1  Vera.  261 ;  1  Eq.  Ca. 

Ab.  73,  PI.  13;  Lawson  v.  Barker,  1 

(«)  Sugden  on  Powers,  174,  4th    Bro.  303;    Love    v.  Jacomb,  ibid. 

ed. ;  2  Prest.  on  Abst.,  264,  [Story  Eq.  PI.  §  104  and  §  140,  in 

'  f )  14  Ves.  434.  notes. 


IS 


)  Vide  1  Williams  on  Exec.  156.        (k)  Brown  v.  Dowthwaite,  1  Mad. 
(&)  Lord  Red.  166.  447. 

(1)  See  4  Kent,  (5th  ed.)  220, 221,  and  notes ;  Ferebee  v.  Proctor,  2  Dev. 
&  Bat.  439;  S.  C.  2  Dev.  &  Bat.  Eq.  496;  Jackson  v.  Scauber,  7  Gowen, 
187;  Peck  v.  Henderson,  7  Terser,  18. 

(2)  See  Neale  v.  Hagthorpe,  3  Bland,  551 ;  Wilkinson  v.  Perrin,  7  Mon- 
roe, 217;  Galphin  v.  M' Kinney,  1  M'Cord,  Ch.  294;  Story,  Eq.  PI.  §  140, 
and  note ;  Pritchard  v.  Hicks.  1  Paige.  270;  Kinlock  v.  Meyer,  1  Speer,  S. 
C.  Eq,  428. 

(3)  Story  Eo.  PI.  §  140,  §  141 ;  Wiser  v.  Blackley,  1  John,  Ch.  437 
Dandridge  v.  Washington,  2  Peters,  377. 
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Personal  Rep- 
resentatives. 


ateei. 


Persons  hav- 
ing specific 
liens. 


In  like  manner,  where  a  testator  gave  different  legacies  to  three, 
and  they  were  to  abate  or  increase  according  as  the  personal  es~ 
Pecuniary  leg-  tate  fell  short  or  exceeded  ;  in  a  bill  against  the  executor  by  one 
legatee,  the  executor  pleaded  that  the  other  legatees  ought  to  be 
parties,  because  the  account  made  with  the  plaintiff  would  not 
conclude  them,  and  he  should  be  put  to  several  accounts  and 
double  proof  and  charge,  the  plea  was  overruled  (I).  It  seems, 
however,  that  where  a  person  has  a  specific  lien  upon  the  property 
in  dispute,  he  must  be  brought  before  the  Court ;  and  upon  this 
ground  it  was  held,  that  as  the  specific  devisee  of  a  mortgage 
could  not  be  bound  by  an  account  between  the  mortgagor  and  the 
representatives  of  the  mortgagee  his  testator,  he  must  be  a  party 
to  a  bill  to  redeem  by  mortgagor  (w).  And  so  where  a  husband 
had  specifically  disposed  of  his  wife's  paraphernalia  to  other  per- 
sons, on  a  bill  by  the  wife  against  the  executor  for  a  delivery  of 
them  to  her,  the  specific  legatees  were  considered  necessary  par- 
ties (n). 
The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  has 
insolvent,  rep-  been  before  stated,  the  proper  parties  to  represent  the  estates  vest- 
resent  their  es-  ed  in  them  under  the  bankruptcy  or  insolvency,  and  therefore,  in 
all  cases  where  claims  are  sought  to  be  established  against  the 
estates  of  a  bankrupt  or  an  insolvent  debtor,  it  is  necessary  to 
bring  only  the  assignees  before  the  Court,  and  the  bankrupts  or 
insolvents  themselves,  or  their  creditors,  are  unnecessary  parties 
(o).  Thus  it  has  been  held,  that  a  bankrupt  is  not  a  necessary 
party  to  a  bill  of  foreclosure  against  his  assignees  (p),  and  Sir 
John  Leach,  V.  C,  allowed  a  demurrer,  put  in  by  a  bankrupt  who 
was  made  a  party  to  a  bill  of  foreclosure  against  his  assignees, 
even  though  there  had  been  no  bargain  and  sale  executed  by  the 
commissioners  (q).  It  is  to  be  observed,  however,  that  where 
fraud  and  collusion  are  charged  between  the  bankrupt  and  his  as- 
signees, the  bankrupt  may  be  made  a  party,  and  he  cannot  demur, 
although  relief  be  prayed  against  him.  Thus,  where  a  creditor, 
having  obtained  execution  against  the  effects  of  his  debtor,  filed 
a  bill  against  the  debtor,  against  whom  a  commission  of  bankrupt 
had  issued,  and  the  persons  claiming  as  assignees  under  the  com- 
mission, charging  that  the  commission  was  a  contrivance  to  de- 
feat the  plaintiff's  execution,  and  that  the  debtor  having,  by  per- 
(0  Haycock  v.  Haycock,  2  Ch.Ca. 

(m)  Langiey  v.  Earl  of  Oxford, 
Amb.  17.  Sed  vide  Serjeant  Hill's 
note  of  this  case,  in  Blont's  edition 
of  Ambler,  Appendix  C. 

(»)  Northey  v.  Northey,2  Atk.  77. 


Assignees  of 
bankrupt  or 


totes; 


and  bankrupt 
or  insolvent 
mnnecessary ; 


unless  fraud 
or  colloson 
charged. 


(o)  Collet  v.  Wollaston,  3  Bro.  C. 

(p)  Adams  v.  Holberte,  Har.  Ch. 
P.  30 ;  Bainbridge  v.  Pinhorn,  1  Buck. 
135. 

(?)  Lloyd  v.  Lander,  5  Mad.  288. 
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mission  of  the  plaintiff,  possessed  part  of  the  goods  which  had  been 
taken  in  execution  for  the  purpose  of  sale,  instead  of  paying  the 
produce  to  the  plaintiff,  had  paid  it  to  his  assignees,  a  demurrer 
by  the  alleged  bankrupt,  because  he  had  no  interest  and  might  be 
examined  as  a  witness,  was  overruled  (r). 

Subject  to  the  above  exceptions,  and  to  the  rules  hereafter  re- 
ferred to  with  regard  to  real  estates,  the  rule  is,  that  all  cestui  que 
trusts  are  necessary  parties  to  suits  against  their  trustees,  by  which 
their  rights  are  likely  to  be  affected  (1).  Thus,  on  a  bill  for  re-  r??1°2Tiry  'm  * 
demption,  the  defendant  in  his  answer  set  forth  that  he  was  a  true-  dempdoIT 
tee  for  A.,  it  was  objected  to  the  plaintiff  at  the  hearing,  that  the  ces- 
tui que  trust  should  have  been  made  a  party,  and  because  it  was  dis- 
closed in  the  answer,  and  he  might  have  amended,  the  bill  was  dis- 
missed (*).  And  so  in  a  bill  against  the  heir  of  a  mortgagee  to  re- 
deem, the  personal  representative  must  be  a  party,  because  he  is 
the  person  entitled  to  the  mortgage  money,  and  the  heir  is  only  a 
trustee  of  the  legal  estate  for  him. 

In  some  cases,  however,  where  the  cestui  que  trusts  are  very  Where  numer 
numerous,  the  necessity  of  bringing  them  all  before  the  Court  has  ^"Mispensed 
been  dispensed  with  (2).  Thus,  where  upon  a  bill  brought  against 
an  assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  perform 
the  covenants,  it  appeared  that  the  assignment  was  upon  trust  for 
such  as  should  buy  the  shares,  the  whole  being  divided  into  900 
shares,  and  an  objection  was  taken  because  the  shareholders  were 
not  parties ;  the  objection  was  overruled,  as  the  assignees  by  di- 
viding the  shares,  had  made  it  impracticable  to  have  them  all  be- 
fore the  Court  (t)  (3).  Fomerly  the  general  rule,  in  cases  where 
real  estates  were  either  devised  or  settled  upon  trusts  for  payment 
of  debts  or  legacies,  was,  that  if  the  persons  to  be  benefited  by  the 
produce  of  the  estate  were  either  named  or  sufficiently  indicated* 
then  that  they  must  be  all  parties  to  any  suit  affecting  the  estate ; 
if,  however,  the  bill  alleged  their  great  number  as  a  reason  for  not 
making  them  all  parties,  and  if  the  Court  were  satisfied  that  the 
absentees  were  sufficiently  represented  by  those  who  were  made 
parties  to  the  record,  the  presence  of  all  the  persons  interested 

(r)  King  v.  Martin,  9  Vet.  J.  641,  Vern.  421.    N.  B.  In  that  case  the 

cited  Lord  Red.  162.  original    lessee    was    considered   a 

(*)  Whistler  ».  Webb,  Bnnb.  63.  necessary  party. 
(t)  City  of  London  v.Richmond,  2 

Story,  Eq.  Fl.  §  207,  §  192,  §  193 ;  Helm  9.  Hardin,  2  B.  Monroe, 

See  poet.  319. 
Story  Eq.  PI.  §  118. 
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Cestui  qui  would  be  dispensed  with  (u)  ;  and  upon  the  same  principle,  where 
K^r>>s^s  ^  trasts  were  ^or  ^  payment  of  debts  or  legacies  generally,  the 
trustees  alone  were  allowed  to  sustain  the  suit,  either  as  plaintiffs 
or  defendants,  without  bringing  before  the  Court  the  creditors  or 
legatees  for  whom  they  were  trustees  (x)  (1) ;  and  now  (as  it  has 
been  stated)  the  30th  Order,  of  August,  1841,  enables  such  trus- 
tees of  real  estate  by  devise,  as  hare  powers  of  selling  and  giving 
discharges,  to  represent  the  persons  beneficially  interested  (jr). 
In  cues  of  It  seems  doubtful,  however,  whether  this  Order  will  apply  to 

foreclosure.       cases  where  a  mortgagee  seeks  to  foreclose  the  equity  of  redemp- 
tion of  estates  which  are  subject  to  such  trusts  (z) ;  before  the 
Order,  where  the  equity  of  redemption  of  an  estate  mortgaged  in 
fee  had  been  conveyed  to  trustees,  upon  trust,  to  sell  and  pay  off 
incumbrances,  and  to  divide  the  surplus  amongst  persons  specifi- 
ed in  the  deed,  it  was  held  that  the  cestui  que  trusts  were  neces- 
sary parties  (a)  (2).     And  in  a  case  in  the  Court  of  Exchequer, 
Persom  inter-  where  there  was  a  devise  to  trustees  to  sell,  and  after  payment  of 
ested  in  sur-      debts  and  legacies,  to  divide  the  surplus  amongst  several  persons, 
ment  of  debts  m<*  a  °ul  was  *^e<*  by  a  person  interested  in  the  surplus,  to  have 
and  legacies,    his  share  paid  to  him,  it  was  held,  that  all  the  persons  interested 
in  the  fund  must  be  parties,  although  the  estates  had  been  sold 
In  suits  for       before  the  bill  was  filed  (b)  (3).    It  is,  however,  to  be  observed, 
surplus,  after    that  to  a  suit  for  the  execution  of  a  trust  by  or  against  those  claim- 
payment,  Ac.   mg  t|ie  ultimo  benefit  of  such  trust,  after  the  satisfaction  of  prior 
Creditors  and   charges, li  lB  not  necessary  to  bring  before  the  Court  the  persons 
legatees  not     claiming  the  benefit  of  such  prior  charges;  and,  therefore,  to  a 
necessary.        ^fll  £Qr  appiication  of  a  surplus,  after  payment  of  debts  and  lega- 
cies, or  other  incumbrances,  the  creditors,  legatees,  or  other  in- 
In  bill  by  per-  cumbrancers,  need  not  be  made  parties.     And  persons  having 
sons  having      demands  prior  to  the   creation  of  such  a  trust,  may    enforce 
to  trust  deed!'  tnese  demands  against  the  trustees,  without  bringing  before  the 
Court  the  persons  interested  under  the  trust,  if  the  absolute  dispo- 
In  what  cases  "tion  °f  the  property  is  vested  in  the  trustees.     But  if  the  trustees 
persom  inter-   have  no  such  power  of  disposition,  as  in  the  case  of  trustees  to 
convey  to  certain  uses,  the  persons  claiming  the  benefit  of  the 


eited  under 
trust 

ry- 


(u)  Holland  v.  Baker,  3  H.  68;  (a)  Vide  etiam,  Osboura  v.  Fal- 

Harrison  v.  Stewardson,  2  H.  530.  lows,  1R.&M.  741 ;  Calverfcr  w. 

(z)  Lord  Red.  174.  Phelp,  Mad.  <fe.  Geld.  231. 

(y)  See  page  268.  (ft)  Faithful  v.  Hunt.  3  Anst  751. 
(i)  Wilton*.  Jones,  2  Y.&C.  244. 


(1)  See  Stevenson  v.  Austin,  3  Metcalf,  474, 480 ;  cited  post,  267. 

(2)  Story  Eq.  PI.  §  207,  and  cases  cited  in  notes. 

(3)  Story  Eq.  PI.  §  206. 
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trust  must  also  be  parties.    Person*  haying  specific  charges  on     Ctum  fa* 
the  trust  property  are  also  necessary  parties;  bat  this  will  not  e*-  .^^  ^_r 
tend  to  a  general  trust  lor  creditors  or  others,  whose  demands  are  Alio  those 
not  specified  in  the  creation  of  the  trust,  as  their  number,  as  well  ^JJl*pecific 
as  the  difficulty  of  ascertaining  who  may  answer  a  general  des- 
cription, might  greatly  embarrass  a  prior  claim  against  a  trust 
property  (e)  (1). 

Where,  however,  the  demands  and  names  of  the  creditors,  al-  when  rabse- 
though  not  actually  specified  at  the  time  of  the  creation  of  the  trust,  quently  aieer 
are  subsequently  ascertained  by  their  signing  a  schedule  to  the  umcd* 
conveyance,  they  will  become  necessary  parties;  thus  where  a 
plaintiff  claiming  an  annuity  charged  upon  an  estate  which  had 
subsequently  been  demised  to  trustees  for  the  benefit  of  such  of 
the  grantee's  creditors  as  should  execute  the  conveyance,  filed  a 
bill,  against  the  grantor  and  the  trustees,  and  one  of  the  creditors 
who  had  executed  the  deed,  and  who  had  obtained  a  decree  in  an 
original  suit,  instituted  by  him  on  behalf  of  himself  and  all  other 
the  creditors  under  the  trust  deed,  praying  an  account  of  what  was 
due  to  him,  and  that  the  priorities  of  himself  and  the  other  cred- 
itors might  be  ascertained,  and  that  he  might  redeem  the  securi- 
ties which  were  prior  to  his  own,  and  have  the  benefit  of  the  de- 
cree as  to  that  part  of  the  demand  for  which  he  should  not  be  en- 
titled to  priority  over  the  trust  deed ;  it  was  held  by  the  V.  C.  of 
England,  that  all  the  creditors  who  had  executed  the  trust  deed 
were  necessary  parties ;  and  that,  as  it  was  stated  in  the  bill  that 
several  of  the  creditors  had  executed  the  deed,  and  only  one  was 
made  a  party,  the  defect  appeared  sufficiently  on  the  face  of  the 
bill  to  entitle  the  defendant  to  take  advantage  of  it  by  demur- 

rer  (d)(2). 

Where  the  money  secured  by  a  mortgage  is  subject  to  a  trust,  All  interested 
a  mortgagor,  or  any  person  claiming  under  him,  seeking  to  redeem  JJJJJJJ  bTmort 
the  mortgagee,  must  make  all  persons  claiming  an  interest  in  the  gage, 
mortgage  money  parties  to  the  suit.    Thus,  where  it  appeared  that 
the  parties  against  whom  the  redemption  was  prayed  were  trustees 
for  a  woman  and  her  children,  the  Lord  Chief  Baron  held,  that  the 
cestui  que  trusts  were  necessary  parties  to  the  suit;  although  un- 
der the  peculiar  circumstances  of  the  case,  and  to  avoid  delay  and 

(c)  Lord  Red.  174.  Sim.  574  ;  vide  etiam,  5  Sim.  130, 

(<*)  Newton  e.  Earl  of  Egmont,  4    8.  C.  S.  P. 

(1)  Story  Eq.  PI.  §  216. 

(2)  Story  Eq.  PI.  §  133,  §  149. 
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In  suits  to  re-  expense,  he  recommended  that  a  petition  should  be  presented  on 
y^J^^s  their  behalf,  praying  that  their  interests  might  be  protected,  and 
directed  the  cause  to  stand  over  for  that  purpose  (c)  (I).     And  in 
general  it  may  be  laid  down  as  a  rule,  that  there  can  be  no  fore- 
closure nor  redemption  unless  all  the  parties  entitled  to  the  mort- 
Assignment     gage  money  are  before  the  Court  (/)  (2).    Therefore,  where  a 
for  beifit^f5   morlgagee  n8W*  assigned  the  mortgage  upon  certain  trusts  for  the 
his  family.       benefit  of  his  family,  the  mortgagee,  the  trustees,  and  the  cestui 
que  trusts,  were  considered  necessary  parties  to  a  bill  to  re- 
deem (g).    And  so  where  a  mortgage  term  had  been  bequeathed 
to  trustees,  upon  trust,  to  sell  and  apply  the  produce  among  the 
testator's  twelve  children  and  a  grandchild  nommatim;  it  was 
held,  that  all  the  cestui  que  trusts,  interested  in  the  produce  of  the 
term,  were  necessary  parties,  although  they  were  numerous,  and 
the  property  small,  and  although  the  trustees  had  power  to  give  a 
discharge  to  purchasers  (A). 
Where  assign-      But  where  a  mortgagee,  who  has  a  plain  redeemable  interest, 
unffle'  wnien"  ma^es  severaJ  conveyances  upon  trust,  in  order  to  entangle  the 
affair,  and  to  render  it  difficult  for  a  mortgagor,  or  his  representa- 
tives, to  redem,  there  it  is  not  necessary  that  the  plaintiff  should 
trace  out  all  the  persons  who  have  an  interest  in  such  trust,  to 
make  them  parties  :  the  persons  having  the  legal  estate,  however, 
must  be  before  the  Court,  and  where  a  mortgagee  in  fee  has 
made  an  absolute  conveyance  with  several  limitations  and  remain- 
ders over,  the  decree  cannot  be  complete  without  bringing  before 
the  Court,  at  least  the  first  tenant  in  tail,  and  those  having  inter* 
mediate  estates  (•).     It  seems  that  where  a  mortgage  is  forfeited, 
.  and  the  mortgagee  exercises  the  legal  rights  he  has  acquired  by 
Costs  of  claim-  disposing  of,  or  encumbering  the  estate,  and  the  mortgagor  comes 
m^rUrsjree.       *°r  tne  redemption,  which  a  Court  of  Equity  gives  him,   it  must 
be  upon  the  terms  of  indemnifying  the  mortgagee  from  all  costs 
arising  out  of  his  legal  acts ;  upon  this  principle,  Sir  John  Leach, 
in  the  case  of  Wetherell  v.  Collins,  above  referred  to,  ordered 
the  mortgagor  to  pay  the  costs  of  the  trustees,  and  cestui  que  trust, 
who  were  necessarily  brought  before  the  Court  in  consequence  of 
the  assignment  of  the  mortgagee. 

(e)  Drew  v.  Harman,  5  Price,  319.  (h)  Osbonrn  r.  Fallows,  1R.&M. 

(/)  Palmer  t>.  Earl  of  Carlisle,  1  741. 

S  &  S.  423.  (i)  Yates  v.  Hambly,  2  Atk.  238. 

{£)  Wetherell  v.  Collins,  3  Mad.  [Story  Eq.  PI.  §  194,  §  198,  §  144- 

255T  [Story  Eq.  PI.  §  192].  146]. 


(1)  Story  Eq.  PI.  §  192, 

(2)  Story  Eq.  PI.  182,  et 
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It  seems  formerly  to  have  been  considered  necessary,  that  a  In  *uiu  to  re- 
mortgagee,  who  had  assigned  his  mortgage,  should  be  made  a  ^^^  J^^ 
party  to  a  bill  of  redemption  (£),  but  the  law  upon  the  point  ap-  Mortgagee  un- 

pears  now  to  be  otherwise ;  and  it  has  been  determined,  that  where  ne«eMar7 
iti  •  1^.  \        •  *         where  mort- 

there  has  been  an  assignment,  even  though  it  was  made  without  gage  assigned. 

the  previous  authority  of  the  mortgagor,  or  his  declaration,  that  so 
much  is  due,  the  assignee  is  the  necessary  party  (/)  (1) ;  for  what- 
soever the  assignee  pays  without  the  intervention  of  the  mortgagor, 
he  can  claim  nothing  under  the  assignment  but  what  is  actually 
due  between  the  mortgagor  and  mortgagee  (m)  (2).  Where  a 
mortgagor  is  a  party  to  an  assignment  of  a  mortgage  by  the  mort- 
gagee, then  it  is  in  fact  a  new  mortgage  between  the  mortgagor 
and  the  assignee,  and  of  course  the  original  mortgagee  is  not  a  ne- 
cessary party  to  a  bill  to  redeem ;  a  mortgagor,  however,  cannot 
be  bound  by  any  transaction  which  may  take  place  between  a 
mortgagee  and  his  assignee  without  his  privity ;  if,  therefore,  the 
mortgagee,  before  assignment,  has  been  in  possession,  and  has 
received  more  on  account  of  the  rents  and  profits  than  the  princi- 
pal and  interest  due  upon  the  mortgage,  and  a  bill  is  filed  by  the  May  be  party 
mortgagor  against  the  assignee  to  have  an  account  of  the  overplus,  to  a£coun* fo* 
he  may  make  the  mortgagee  a  party  to  the  bill,  because  he  is 
clearly  accountable  for  the  surplus  rents  and  profits  received  by 
himself.  But  upon  the  principles  laid  down  by  Lord  Eldon,  in 
the  preceding  case  (n),  it  would  seem,  that  even  in  that  case  the 
assignee  only  would  be  sufficient,  because,  having  contracted  to 
stand  in  the  place  of  the  original  mortgagee,  he  has  rendered  him- 
self liable  to  have  the  account  taken  from  beginning  to  end,  and 
must  be  answerable  for  the  result.  From  the  same  case  it  appears, 
that  although  there  may  have  been  twenty  mesne  assignments,  the 

(k)  Anon,  in  the  Duchy,  2  Ex.  Ca.        (m)  Ibid.  265. 
Ab.  594,  Fl.  3.  (n)  Chambers  v.  Goldwin,  9  Ves. 

O)  Chambers  v.  Goldwin,  9  Yes.    268,  269. 


(1)  Where  a  mortgage  has  been  absolutely  assigned,  it  is  not  necessary  to 
make  the  mortgagee  a  party  to  a  bill  brought  by  the  mortgagor  to  redeem. 
Whitney  v.  M'Kinney,  7  John,  Ch.  144.  So  where  there  has  been  more 
than  one  assignment  of  the  mortgage,  it  is  sufficient  to  make  the  last  assignee 
a  party  to  a  bill  to  redeem.    Story  Ea.  PI.  §  184. 

But  where  a  mortgage  was  assigned  to  secure  a  loan  made  to  the  assignor, 
the  assignor  was  held  to  be  a  necessary  party  in  a  suit  commenced  by  the 
assignee,  to  foreclose  the  mortgage,  although  the  assignment  was  absolute 
in  terms,  and  expressed  the  payment  of  a  full  consideration.  Kettle  v.  Van 
Dyck,  1  Sandford,  (N.  Yj  76. 

(2)  See  Matthews  v.  Wolwyn,  4  Sumner's  Vesey,  118,  note  (a). 
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Cestui  que 
trusts. 

Derivative 
mortgagees. 


Persons  enti- 
tled to  result- 
ing trusts. 


Heir  of  grant- 
or in  informa- 
tions for  char- 
ities. 


Owner  of  in- 
heritance ; 


necessary  in 
bills  by  spe- 
cialty credi- 
tors, 

but  not  to  re- 
cover arrears 
of  annuity. 


person  to  whom  the  last  haB  been  made  is  the  only  necessary  party 
to  the  redemption  (o)  (1). 

Where,  however,  there  are  several  derivative  mortgages,  if  the 
mortgagor  seeks  to  redeem  the  first,  he  must  make  all  the  sab- 
sequent  mortgagees  parties,  because  they  are  all  interested  in  the 
account  (p)  (2). 

The  rule  which  requires  that  all  cestui  que  trusts  should  be  be- 
fore the  Court  in  suits  relating  to  trust  property,  applies  to  result- 
ing trusts  as  well  as  others.  Thus,  where  there  is  a  grant  or  de- 
vise of  a  real  estate,  either  by  deed  or  will,  and  the  whole  equita- 
ble interest  is  not  thereby  granted  or  devised,  there  will  be  a  re- 
sulting trust  for  the  grantor  or  his  heir  (3) ;  and  in  such  case  it 
will  be  necessary,  in  a  suit  relating  to  that  estate,  to  bring  the 
grantor  or  his  heir  before  the  Court 

Upon  this  principle  it  has  been  held,  that  in  cases  of  chanties, 
where  a  private  founder  has  appointed  no  visitor,  his  heir  at  law 
is  considered  a  necessary  party  to  an  information  for  the  regulation 
of  the  charity,  because  in  such  case  the  heir  at  law  of  a  private 
founder  is  considered  as  the  visitor.  But  in  a  case  of  this  descrip- 
tion, the  Court  refused  to  dismiss  the  information  because  of  his 
absence,  and  directed  an  inquiry  for  him  to  be  made  by  the  Mas- 
ter (q) ;  and  so  in  the  case  of  a  charity,  wherever  it  is  doubtful 
whether  the  heir  is  disinherited  or  not,  he  must  be  a  party  (r)  (4). 

Wherever  a  real  estate  is  to  be  recovered,  or  a  right  is  sought 
to  be  established,  or  a  charge  raised  against  real  estate,  it  is  ne- 
cessary that  the  person  or  persons  entitled  to  the  inheritance 
should  be  before  the  Court.  Upon  this  principle-  it  is,  that  in  a 
bill  by  a  specialty  creditor,  to  obtain  payment  of  his  demand  out 
of  the  real  estate  of  his  debtor,  the  heir,  as  well  as  the  executor, 
is  a  necessary  party.  Where,  however,  the  arrears  of  an  annuity, 
charged  upon  real  estates,  are  sought  to  be  recovered,  if  the  ar- 
rears are  such  only  as  were  due  in  the  lifetime  of  the  ancestor, 


(o)  Chambers  v.  Goldwin,  9  Ves. 

( p)  Hobart  v.  Abbot,  2  P.  Wms. 
643,  ante,  p.  243. 


(q)  Attorney-general  o.  Gaunt,  3 
Swan.  148,  n. 

(r)  Attorney-general  v.  Green,  2 
Bro.  C.  C.  495;  see  ante,  p.  231; 
Order  XXXI,  August,  1841. 


Story  Eq.  PI.  §  189. 
v_,  Kettle  *.Van  Dyck,  1  Sandford,  (N.  T.)  76;  ante,  243.  214,  and 
notes;  Story  Eq.  PI.  §  191,  §  193,  §  199. 

(3)  See  Ripley  v.  Waterworth,  7  Sumner's  Vesey,  426,  Perkins**  note  (e) 
and  cases  cited;  2  Story  Eq.  Jur.  §  1196,  et  seq.,  and  notes ;  Scott  v.  Fen- 
houlett,  1  Bro.  C.  C.  (Perkins's  ed.)  70,  note  («). 

(4)  See  Story  Eq.  PI  §  180. 
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it  will  be  sufficient  to  make  his  personal  representative  a  party,  but  Owner  of  ln- 
for  any  arrears  after  his  death,  the  heir  must  be  a  party  (s)  (1).       ._^J   ^\ 
.    The  same  rule  applies  to  all  cases  where  the  jurisdiction  is  To  establish  a 
drawn  from  the  Courts  of  Common  Law,  in  order  to  establish  a  custom  > 
right  against  a  person  having  a  limited  estate  in  land  or  other  he- 
reditaments; and  it  is  in  such  cases  always  held  necessary  to  have 
the  owner  of  the  inheritance  before  the  Court.    Thus,  where  a  bill 
was  filed  to  establish  a  custom  whereby  the  owners  and  occupiers 
of  certain  lands  were  obliged  to  keep  a  bull  and  a  boar  for  the  use 
of  the  inhabitants  of  the  parish,  it  was  held  that  a  custom  which 
binds  the  inheritance  of  lands  can  never  be  established  in  a  Court 
of  Equity  unless  the  owners  of  the  inheritance  are  parties,  and 
that  the  master  and  fellows  of  Queen's  College,  who  were  the 
owners,  ought  to  have  been  there  (t).    And  so,  where  a  man  pre-  to  establish  a 
fers  a  bill  to  establish  a  modus  against  a  lessee  of  an  impropriator,  m    <M> 
he  must  make  the  owner  of  the  impropriation  a  party ;  for  this 
Court  will  not  bind  the  inheritance  of  any  person,  unless  such  per- 
son is  a  party  (u).     Upon  the  same  principle,  where  a  bill  is  filed 
to  establish  a  modus,  or  customary  payment,  against  an  ecclesias- 
tical rector,  the  patron  and  ordinary  are  necessary  parties  (z),  the  Ordinary, 
former  because  the  right  of  presentation  which  belongs  to  him  ^^ty 
would  be  affected  by  the  decree,  the  latter  because  his  presence 
in  the  suit  protects  the  right  of  the  church  against  collusion  (y). 
In  Hales  v.  Pomfret  (z),  Lord  Chief  Baron  Richards  said  that  he 
had  never  known  an  instance  of  a  bill  to  establish  a  modus, 
to  which  the  ordinary  was  not  a  party,  being  brought  to  a  hearing 
without  its  being  ordered  to  stand  over  for  the  purpose  of  making 
him  a  party  by  amendment  (a).     Upon  the  same  ground,  where  a 
bill  was  filed  to  establish  a  modus  against  a  dean  and  chapter,  as 
impropriators,  the  ordinary  and  patron  were  considered  necessary 
parties  (6). 

It  is  to  be  observed,  that  to  render  the  owner  of  the  inheritance  Owner  of  in- 
necessary,  the  object  of  the  suit  must  be  to  bind  the  inheritance;  heritance,  not 

•  necessary, 

if  that  is  not  the  case,  and  the  relief  sought  is  merely  against  the 

present  incumbent,  the  owner  of  the  inheritance,  if  made  a  party, 

(s)  Weston  v.  Bowes,  9  Mod.  309.  (z)  Daniell,  Ex.  Rep.  142. 

(i)  Spendler  v.  Potter,  Bunb.  181.  (a)  As  to  making  an  impropriator 

(«)  Glanvil  v.  Trelawney,  Bunb.  a  party  to  a  bill  for  tithes  by  a  vicar, 

70.  or  a  vicar  a  party  to  a  bill  by  an  im- 

(x)  Gordon  v.  Simpkinson,  11  Ves.  propriator,  vide  ante,  p.  279. 

509.  (b)  De  Whelpdale  v.  Milburn,  5 

(y)  Cook  v.  Butt,  Mad.  &  Geld.  53.  Price,  485. 


(1)  Story  Eq.  Fl.  §  181. 
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Owner  of     may  demur  (c) ;  and  so,  if  in  a  bill  for  an  account  of  tithes  against 

^^™j^  an  occupier,  the  owner  of  the  land  is  made  a  party  (d)9  he  is  en- 

Where  suit      titled  to  have  the  bill  dismissed  against  him,  though  if  he  mixes  in 

merely  posses-  tjje  defence,  &c,  the  dismissal  will  be  without  costs  (e). 

sory.  x  ' 

Bat  for  tithes       It  seems,  from  the  judgment  of  the  Court  of  Exchequer,  as  de- 

mav  *•  livered  by  Sir  William  Alexander,  C.  B.,  in  the  case  of  Day  v. 

fore  Court.  Drake  (/),  that  a  parson  suing  for  tithes  may,  if  he  please,  make 
the  owner  as  well  as  the  occupier  of  the  land  in  respect  of  which 
the  tithe  is  claimed,  a  party  to  the  suit,  although  the  occupier 
could  not  have  insisted  that,  of  necessity,  he  ought  to  have  been 
brought  before  the  Court.  It  must  depend,  however,  upon  a  great 
variety  of  circumstances  what  the  effect  of  making  him  a  party 
may  be  (g) ;  and  if  the  person  claiming  tithes  chooses  to  make 
the  landowner  a  party,  he  must  do  it  at  the  hazard  of  not  receiv- 
ing the  costs,  though  he  should  get  a  decree  against  the  occupier, 
or  of  paying  them,  according  to  the  circumstances  of  the  case. 
In  the  above  case  of  Day  v.  Drake,  the  owner  having  been  made 
a  party  to  the  suit,  on  the  allegation  that  he  had  got  certain  docu- 
ments into  his  possession,  from  his  tenants  and  other  persons,  for 
the  purpose  of  preventing  the  plaintiff  from  obtaining  evidence 
from  them  in  support  of  his  demand,  had  put  in  a  demurrer  to  the 
discovery  sought  by  the  bill,  and  the  demurrer  was  overruled,  on 
the  ground  that  the  owner  ought  to  have  denied  the  allegations  in 
the  bill.  The  owner  afterwards  put  in  a  less  extensive  demurrer 
to  that  part  of  the  bill  which  required  a  discovery  from  him  as  to 
his  title,  &c,  and  an  answer  denying  the  allegations  that  he  had 
taken  possession  of  the  documents,  &c,  for  the  purpose  of  pre- 
venting the  plaintiff  from  obtaining  evidence  in  support  of  his 
claim  against  the  occupiers ;  and  the  second  demurrer  was,  upon 
argument,  also  overruled,  principally  upon  the  ground  above  stated, 
viz.  that  a  person  suing  for  tithes  has  a  right,  if  he  choose  to  incur 
the  risk,  to  make  an  owner  a  party  to  the  suit,  although  the  de- 
fendant has  no  right  to  insist  upon  his  being  so. 

sued  for^thes      **  "  to  be  obscrvc<1»  &**«*«»  that  although,  in  a  bill  by  a  party 
by  a  lessee,      entitled  to  tithes,  he  may  make  the  owner  as  well  as  the  occupier  a 

cannot  make    party,  yet  if  the  party  entitled,  sue  only  in  the  character  of  lessee. 
lessor  a  de-         .,  ,  .  ,         „.  , .,,  ,     .  ^ 

fendant  to  a      "*e  occupier  has  no  right  to  file  a  cross  bill  against  the  lessor  for  a 

cross  bill. 

(t)  Williamson  v.  Lord  Lonsdale,  (/)  3  Sim.  64  82. 

Daniell's  Ex.  Rep.  171.  (g)  Vide  Peteh  v.  Dalton,  8  Pri.  9 ; 

J<Q  Ibid.  Leathes  v.  Newitt,  8  Pri.  562;  Ben- 

e)  Markhamv.  Smith,  11  Price,  nettt>.  Skeffington,4  Pri.143;  Mark- 

:-  ham  v.  Smith,  11  Price,  196. 
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discovery  and  production  of  documents,  and  that  a  demurrer  to  a  Tenants  and 
bill  of  this  nature  was  allowed  (A).  s^^Sl/ 

Where  the  object  of  a  bill  is  to  establish  a  right  to  the  payment  In  suits  to  es- 
of  a  certain  gross  sum  in  lieu  of  the  tithes  of  a  certain  portion  of uW,8ne  * 
land,  the  owner  as  well  as  the  occupier  is  necessary,  though  it  lieu  of  tithes 
seems  that  in  a  case  of  this  description,  where  the  object  of  the  of  a  particular 
bill  was  to  establish  a  right  to  the  payment  of  40/.  per  annum, 
which  had  been  decreed  in  the  time  of  Charles  the  First  (t)  out  of  Occupies  not 
particular  lands ;  it  was  held  not  necessary  to  make  the  occupiers  necewary- 
parties,  because  although  the  decree  in  such  case  could  only  be 
against  the  landowners  who  were  before  the  Court,  yet  that  would 
affect  lands.    And  it  was  decreed  that  a  commission  should  go  to 
inquire  into  and  ascertain  the  value  of  the  lands,  the  owners  and 
occupiers'  names,  and  what  proportion  of  the  40/.  per  annum  each 
tenement  ought  to  pay. 

In  the  case  of  Penn  v.  Lord  Baltimore  (&),  which  was  a  suit  for  1°  8uits  to  set* 
a  specific  performance  of  an  agreement  respecting  the  boundaries  accessary6*' 
q£  two  provinces  in  America,  it  was  considered  unnecessary  to 
make  the  planters,  tenants,  or  inhabitants  within  the  districts, 
parties  to  the  suit  The  objection  taken  was  upon  the  ground  that 
their  privileges,  and  the  tenure  and  law  by  which  they  held,  might 
not  be  altered  without  their  consent ;  but  Lord  Hardwicke  over- 
ruled the  objection,  saying,  "  Consider  to  what  this  objection  goes, 
in  lower  instances ;  in  the  case  of  manors  and  honors  in  England 
which  have  different  customs  and  bye-laws  frequently  ;  yet,  though 
different,  the  boundaries  of  these  manors  may  be  settled  in  suits 
between  the  lords  of  these  manors  without  making  the  tenants 
parties,  or  may  be  settled  by  agreement,  which  this  Court  will 
decree,  without  making  the  tenants  parties;  though  in  case  of 
fraud,  collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound." 

And,  in  general,  it  may  be  stated  as  a  rule,  that  occupying  ten-  Also  occupy  - 
ants  under  leases,  or  other  persons  claiming  under  the  possession  JjJjJti  forland! 
of  a  party  whose  title  to  real  property  is  disputed,  are  not  deemed 
necessary  parties ;  though  if  he  had  a  legal  title,  the  title  which 
they  may  have  gained  from  him  cannot  be  prejudiced  by  any  de- 
cision on  his  rights  in  a  Court  of  Equity  in  their  absence ;  and 
though,  if  his  title  was  equitable  merely,  they  may  be  affected  by 
a  decision  against  that  title.     Sometimes,  however,  if  the  existence  Decree  with- 

of  such  rights  is  suggested  at  the  hearing,  the  decree  is  expressly  out  prejudice 

to  their  rights. 

(a)  Tooth  r.  The  Dean  and  Chap-    Eq.  Rep.  390 ;  Vin.  Ab.  tit.  Party.  B. 
ter  of  Canterbury,  3  Sim.  49.  fid.  855,  PL  58. 

(t)  Cuthbert  r.  Westwood,  Gilb.        (ft)  1  Yes.  244-9. 
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Lord  of  the    made  without  prejudice  to  those  rights,  or  otherwise  qualified  ac- 
.^J*°l^.  cording  to  circumstances.     If,  therefore,  it  is  intended  to  conclude 
such  rights  by  the  same  suit,  the  persons  claiming  them  must  be 
made  parties  to  it ;  and  where  the  right  is  of  a  higher  nature,  as  a 
mortgage,  the  person  claiming,  as  we  have  seen,  is  usually  made  a 
Seeus,  in  cases  party  (/).     And  where  a  tenant  in  common  had  demised  his  un- 
of  partition,      divided  share  for  a  long  term  of  years,  the  lessee  was  held  a  nec- 
essary party  to  a  bill  for  a  partition,  because  he  must  join  in  the 
conveyance,  and  his  lessor  was  ordered  to  pay  his  costs  («•). 
Lord  of  manor      The  same  principle  which  renders  it  necessary  that  the  owner 
queatiw  of*    of  tDe  in^ritance  should  be  before  the  Court  in  all  cases  in  which 
copyhold.         a  right  is  to  be  established  against  the  inheritance,  requires  that  in 
cases  where  there  is  a  dispute  as  to  whether  land  in  the  occupation 
of  a  defendant  is  freehold  or  copyhold,  the  lord  of  the  manor 
should  be  a  party.     Thus,  where  a  plaintiff,  by  his  bill,  pretended 
a  title  to  certain  lands  as  freehold,  which  lands  the  defendant 
claimed  to  hold  by  copy  of  court  roll  to  him  and  his  heirs,  and 
prayed  in  aid  the  lord  of  the  manor ;  but  nevertheless,  the  plain- 
tiff served  the  defendant  with  process  to  rejoin,  without  making 
the  lord  of  the  manor  a  party ;  it  was  ordered  that  the  plaintiff 
should  proceed  no  more  against  the  defendant  before  he  should 
have  called  the  lord  in  process  (n). 
Necessary  in         p»or  a  simjiar  reason  it  is  held,  that  where  a  bill  is  brought  for 
render  of  cop-  the  surrender  of  a  copyhold  for  lives,  the  lord  must  be  made  a  par- 
vholds  for        ty ;  because,  when  the  surrender  is  made,  the  estate  is  in  the  lord, 
and  he  is  under  no  obligation  to  regrant  it ;  but  it  is  otherwise  in 
the  case  of  copyholders  of  inheritance,  there  the  lord  need  not  be 
a  party. 
Seats  of  copy-     **  may  oe  0Dserve^  m  tms  placet  that  the  same  rule  which  has 
holds  of  inner-  been  before  laid  down  (0),  with  regard  to  the  persons  to  be  made 
itance.  parties  as  being  interested  in  the  inheritance  of  an  estate,  prevails 

equally  in  the  case  of  adverse  interests,  as  in  that  of  concurrent 
interests  with  the  plaintiffs  :  this  rule  is,  that  wherever  the  inheri- 
tance to  a  real  estate  is  the  subject-matter  of  the  suit,  the  first  per- 
son in  being  who  is  entitled  to  an  estate  of  inheritance  in  the  pro- 
perty, and  all  others  having  intermediate  interests,  must  be  defen- 
dants. Thus  it  is  held  necessary,  in  order  to  obtain  a  complete 
decree  of  foreclosure,  in  cases  where  the  equity  of  redemption  is 

(0  Lord  Red.  175.  ry.  Rep.  81 ;  Vin.  Ab.  tit  Party,  B. 

(m)  Cornish  v.  Gest,  2  Cox.  27.        254.  PI.  46. 
(*)  Cited  in  Lucas  v.  Arnold,  Ca-        (o)  Ante,  p.  273,  [874,  and 

cited]. 
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the  subject  of  an  entail,  that  the  first  tenant  in  tail  of  the  equity   Lord  of  the 

of  redemption  should  be  before  the  Court  (p)  (1).  s^^I^Lx 

It  appears  to  have  been  held  formerly,  that  a  decree  of  foreclosure  First  tenant  in 

against  a  tenant  for  life  would  bar  a  remainder-man  (a),  but  it  is  **"' m  *Qlt* 
°  x,/  concerning 

now  settled,  that  not  only  the  tenant  for  life,  but  the  person  hav-  realty. 

ing  the  next  vested  estate  of  inheritance,  must  be  parties  (r) ;  and either  to 

the  same  rule  applies  to  all  cases  where  a  right  is  to  be  established,  orec  °*e  -: 
or  a  charge  raised  against  real  estates  which  are  the  subject  of  or  to  charge. 
settlement. 

A  plaintiff,  however,  has  no  right  to  bring  persons  in  the  situa-  Not  in  ques- 
tion of  remainder-men  before  the  Court  in  order  to  bind  their  JJJJJjJfJJa^ 
rights,  upon  a  discussion  whether  a  prior  remainder-man,  under  purchaser. 
whom  he  claims,  had  a  title  or  not,  merely  to  clear  his  own  title  as 
between  him  and  a  purchaser.  This  was  decided  in  Pelham  v. 
Gregory  (s),  before  Lord  Northiogton ;  in  which  case  the  question 
arose  on  the  title  to  certain  leasehold  estates,  which  were  limited 
in  remainder,  after  limitations  to  the  Duke  of  Newcastle  and  his 
sons,  to  the  first  and  other  sons  of  Mr.  Henry  Pelham  in  tail,  and 
to  which  the  plaintiff,  Lady  Catherine  Pelham,  claimed  to  be  abso- 
lutely entitled  on  the  death  of  the  Duke,  as  administratrix,  to 
Thomas  Pelham,  the  son  of  Mr.  Henry  Pelham,  the  first  tenant  in 
tail  who  had  come  into  being.  The  plaintiff,  in  order  to  have  this 
question  decided  against  Lord  Vane  and  Lord  Darlingtoo,  who 
were  subsequent  remainder-men  in  tail,  contracted  to  sell  the  es- 
tate, subject  to  the  Duke's  life  estate,  and  to  the  contingency  of 
his  having  sons,  to  the  defendant  Gregory,  and  brought  a  bill 
against  him  for  a  specific  performance,  to  which  she  made  Lord 
Vane  and  Lord  Darlington  parties;  but  Lord  Northington  dis- 
missed the  bill  with  respect  to  Lord  Vane  and  Lord  Darlington, 
and  the  reason  his  Lordship  gave  for  dismissing  the  bill  against  the 
two  latter,  as  expressed  in  his  decree,  was,  "  that  they  being  re- 
mainder-men after  the  death  of  the  Duke  of  Newcastle,  if  he 
should  die  without  issue,  their  claims  were  not  within  his  cogni- 
zance to  determine,  and  the  plaintiff  had  no  right  to  bring  them 
into  discussion  in  a  Court  of  Equity."  From  this  decree  there 
was  an  appeal  to  the  House  of  Lords,  and  although  they  decreed 


-#> 


Reynoldson  v.  Perkins,  Amb.  •     (r)  Sutton  v.  Stone,  2  Atk.JOl. 
(q)  Roftcarrick  v.  Barton,  1  Ch.    S. 


Ca.  217. 


(r)  Sutton  v.  Stone,  2  Atk.  101. 
(s)  1  Eden,  516 ;  5  Bro.  P.  C  435, 


(1)  Story  Eq.  PI.  §144,  §196. 
▼OL.  1.  27 
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Under  Limita- 
tions in  Settle- 
ment. 


Persons  in  re- 
mainder after 
first  estate  of 
inheritance, 
unnecessary. 


Unless  nature 
of  estate 
doubtful. 


Intermediate 
tenants  for 
life 

Contingent  re- 
mainder-men. 


Trustees  to 
preserve,  &c. 

Executory  de- 


Gregory  to  perform  his  contract,  they  affirmed  the  dismissal  against 
Lord  Vane  and  Lord  Darlington.  In  Devonsher  r.  Newenham  (r), 
Lord  Redesdale,  after  stating  the  above  case  and  decision,  says, 
"  I  take  this  to  be  a  decisive  authority,  and  if  the  books  were 
searched,  I  have  no  doubt  many  other  cases  might  be  found  where 
bills  have  been  dismissed  on  this  ground." 

The  owner  of  the  first  estate  of  inheritance,  however,  is  suffi- 
cient to  support  the  estate,  not  only  of  himself,  but  of  every  body  in 
remainder  behind  him  (u)  ;  therefore,  where  a  tenant  in  tail  is  be- 
fore the  Court,  all  subsequent  remainder-men  are  considered  un- 
necessary parties.  This  is  by  analogy  to  the  rule  at  Law,  accord- 
ing to  which  there  is  no  doubt  that  a  recovery  in  which  a  remain- 
der-man in  tail  was  vouched,  might  bar  all  remainders  be- 
hind (x)(l). 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is  no 
occasion  for  a  subsequent  remainder-man  being  a  party  to  a  bill  of 
foreclosure,  yet  where  it  is  doubtful  whether  a  particular  party  has 
an  estate  tail  or  not,  the  person  who  has  the  first  undoubted  vested 
estate  of  inheritance  ought  to  be  a  party  (y). 

It  is  necessary,  however  in  cases  of  this  sort,  not  only  that  he 
who  has  the  first  estate  of  inheritance  should  be  before  the  Court, 
but  that  the  intermediate  remainder-men  for  life  should  be  parties (i). 
The  same  rule  will,  as  we  have  seen  before,  apply,  where  the  inter- 
mediate estate  is  contingent  or  executory,  provided  the  person  to  take 
is  ascertained ;  although  where  the  person  to  take  is  not  ascertained, 
it  is  sufficient  to  have  before  the  Court  the  trustees  to  support  the 
contingent  remainders,  and  the  person  in  esse  entitled  to  the  first 
vested  estate  of  inheritance  (a).  Executory  devises  to  persons  not 
in  being  may  in  like  manner  be  bound  by  a  decree  against  a  rested 
estate  of  inheritance,  but  a  person  claiming  under  limitations  by 
way  of  executory  devise,  not  subject  to  any  preceding  vested  es- 
tate of  inheritance  by  which  it  may  be  defeated,  must  be  a  party 
to  a  bill  affecting  his  right  (b) ;  and  in  general,  where  a  person  is 
seised  in  fee  of  an  estate,  having  that  seisin  liable  to  be  defeated 
by  a  shifting  use,  conditional  limitation,  or  executory  devise,  the 


564 


(0  2  Sch  &  Lef.  210. 
it)  Reynoldson  v.  Perkins,  Amb. 


(z)  Per  Lord  Eldon,  in  Lloyd  t>. 
Johnes,  9  Ves.  64  ;  vide  etiam,  Gif- 
ford  v .  Hort,  1  Sch.  &  Lef  386. 

(y)  Powell  on  Mortgages,  1054. 


(z)  Per  Lord  Eldon,  in  Gower  e. 
Stacpoole,  1  Dow.  18,  32. 

(a)  Lord  Cholmondeley  s.  Lord 
Clinton,  2  Jac.  &  W.  7,  and  133 ; 
Hopkins  v.  Hopkins,  1  Atk.  590. 

(b)  Lord  Red.  174. 


(1)  Story  Eq.  PI  §  144,  §  145. 
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inheritance  is  not  represented  in  Equity  merely  by  the  person  who  Under  ^Ha- 
has  the  fee  liable  to  be  defeated,  but  the  persons  claiming  in  con-  ment 
tingency  upon  the  defeat  of  the  estate  in  fee  are  necessary  par- 
ties (c).  The  importance  of  this  rule  may  hereafter  be  increased 
by  the  operation  of  the  stat  7  &  8  Vict.  c.  76,  the  recent  Act  "  to 
simplify  the  Transfer  of  Property;"  the  8th  section  of  which 
abolishes  contingent  remainders,  and  enacts  that  estates  of  that 
description  shall  take  effect  as  executory  devises. 

If  after  a  cause  has  proceeded  a  certain  length,  an  intermedi-  Intermediate 
ate  remainder-man  comes  into  esse,  he  must  be  brought  before  the  men  com;ng 
Court  by  supplemental  bill  (d) ;  and  so,  if  first  tenant  in  tail,  who  into  esse  after 
is  made  a  party  to  a  suit,  dies  without  issue  before  the  termination   ' 
of  the  suit,  according  to  the  constant  practice  of  the  Court,  the 
suit  is  proceeded  in  against  the  next  tenant  in  tail,  as  if  he  had 
been  originally  a  party ;  and  this  is  done  by  means  of  a  supple- 
mental bill.     It  seems  also  clear,  that  if  a  tenant  in  tail  is  plaintiff  Effect  of  ten- 
in  a  suit,  and  dies  without  issue,  the  next  remainder-man  in  tail,  ant  in  tail  dy- 
although  he  claim  by  new  limitation,  and  not  through  the  first  jjJJ£  without 
plaintiff  as  his  issue,  is  entitled  to  continue  the  suit  of  the  former  issue, 
tenant  in  tail  by  supplemental  bill,  and  to  have  the  benefit  of  the 
evidence  and  proceedings  in  the  former  suit  (c)  (1). 

The  general  rule  requiring  all  persons  interested  in  resisting  All  person*  li- 
the plaintiff's  demands  to  be  brought  before  the  Court  as  defend-  Jnte  to  p^'- 
ants,  in  order  to  give  them  an  opportunity  of  litigating  the  claim  tiff's  demand, 
set  up,  formerly  rendered  it  imperative,  wherever  more  than  one 
person  was  liable  to  contribute  to  the  satisfaction  of  the  plaintiff's 
claim,  that  they  should  all  have  been  made  parties  to  the  suit  (f). 
This  application,  however,  of  the  general  rule  has  been  materially 
modified  by  the  92nd  Order  of  August,  1841,  which  is,  that  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  Principals  and 
necessary  to  bring  before  the  Court  as  parties  to  a  suit  concern-  8 
ing  such  demand  all  the  persons  liable  thereto ;  but  the  plaintiff 
may  proceed  against  one  or  more  of  the  persons  severally  liable. 

It  will,  however,  be  necessary  shortly  to  state  what  was  the 
practice  previous  to  this  Order,  inasmuch  as  it  will  still  apply  to 
all  cases  not  brought  precisely  within  its  terms. 

(e)  Goodess  v.  Williams,  2  Y.  &  (e)  Lloyd  v.  Jobnes,  9  Ves.  59. 

C.  596.  (/)  Jackson  v.  Rawlins,  2  Vera. 

(4)  Per  Lord  Eldon,  in  Lloyd  v.  195. 
Johnes,  9  Ves.  59. 

(1)  Story  Eq.  PI.  §  144,  §  146,  and  notes. 
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Persons  joint-      In  the  case  of  Madox  v.  Jackson  (g),  Lord  Hardwicke  said, 
aDdliableral,y  "  The  general  rule  of  the  Court  to  be  sure  is,  where  a  debt  is  joint 
and  several,  the  plaintiff  must  bring  each  of  the  debtors  before 
the  Court,  because  they  are  entitled  to  the  assistance  of  each  other 
in  taking  the  account.     Another  reason  is,  that  the  debtors  are 
entitled  to  a  contribution,  where  one  pays  more  than  his  share  of 
the  debt ;  a  further  reason  is,  if  there  are  different  funds,  as  where 
the  debt  is  a  specialty,  and  he  might  at  Law  sue  either  the  heir  or 
executor  for  satisfaction,  he  must  make  both  parties,  as  he  may 
come  in  the  last  place  upon  the  real  assets  (1) ;  but  there  are  ex- 
ceptions to  this,  and  the  exception  to  the  first  rule  is,  that  if  some 
of  the  obligors  are  only  sureties,  there  is  no  pretence  for  the  prin- 
cipal in  the  bond  to  say,  that  the  creditor  ought  to  bring  the  surety 
before  the  Court,  unless  he  has  paid  the  debt  (2).    It  may  here 
be  observed,  that  by  the  terms  of  the  Order,  no  distinction  is  made 
between  principals  and  sureties,  so  that  it  would  appear  as  if  the 
plaintiff  might  file  his  bill  against  one  or  more  of  the  sureties,  with- 
out making  the  principal  a  party  to  the  suit.     In  Allen  t>.  Houlden 
(A),  however,  where  one  of  two  sureties  who  had  joined  the  prin- 
cipal debtor  in  a  bond,  filed  a  bill  to  set  aside  the  transaction  on 
the  ground  of  fraud,  and  praying  an  account  of  the  payments  made 
in  respect  of  the  bond ;  Lord  Langdale,  M.  R.,  held,  that  not- 
withstanding the  order,  the  principal  debtor  and  co-surety  were 
necessary  parties.      And  so  in  Pinkus  v.  Peters  (t),  where  the 
plaintiff  alleged  that  he  had  accepted  bills  of  exchange  without 
consideration,  and  that  he  had  been  sued  upon  them,  and  by  his 
bill,  prayed  relief  against  the  drawer  and  the  holder,  without  mak- 
ing a  person  to  whom  the  drawer  had  indorsed  the  bill  a  party, 
Lord  Langdale  held,  that  as  there  was  an  allegation  that  the  hold- 
er of  the  bills  was  a  trustee  as  well  for  the  drawer  as  also  for 
the  indorsee,  such  intervening  indorsee  was  a  necessary  party  to 
the  suit. 

The  rule,  moreover,  does  not  apply  to  any  case  where  the  de- 
mand is  not  joint  and  several;  and  therefore,  where  there  is  only 
a  joint  demand,  the  old  practice  continues,  and  all  the  persons 
liable  must  be  made  parties.  Thus,  if  there  be  a  demand  against 
a  partnership  firm,  all  the  persons  constituting  that  firm  most  be 
before  the  Court ;  and  if  any  of  them  are  dead,  the  representa- 

(g)  3  Atk.  106.  (i)  5  Beav.  253. 

(X)  6  Beav.  148. 

(1)  Story  Eq.  PI.  §  169. 

(2)  Story  Eq.  PI.  §  109. 


Persons  immediately  interested  in  resisting,  etc.  317 

tives  of  the  deceased  partners  must  be  likewise  made  parties  (1).  Pei]Jon,^fjr 

Thus,  where  a  bill  was  filed  bj  the  captain  of  a  ship,  against  liable. 
the  personal  representative  of  the  survivor  of  two  partners,  who  v^^v^^' 
were  joint  owners  of  the  ship,  for  an  account  and  satisfaction  of 
his  demand,  it  was  held  that  the  suit  was  defective,  because  the 
representatives  of  the  other  partner,  who  might  be  interested  in 
the  account,  were  not  before  the  Court ;  although,  as  the  demand 
would  have  survived  at  Law,  the  case  there  might  have  been  dif- 
ferent (k)  (2), 

Although,  even  before  the  32nd  Order,  of  August,  1841,  it  was 
not  generally  necessary,  in  a  suit  against  the  principal,  to  make 
the  surety  a  party  ;  yet  where  a  person  had  executed  a  conveyance, 
or  created  a  charge  upon  his  own  estate,  as  a  collateral  security  for 
another,  he  became  a  necessary  party  to  a  suit  against  the  princi- 
pal.    This  appears  to  have  been  the  result  of  the  determination  In  bills  of 
in  Stokes  v.  Clendon  (J),  which  was  the  case  of  a  mortgage  by  a  o^e^of'es- 
principal  of  one  estate,  and  by  the  surety  of  another,  as  a  collateral  tate  mortgaged 
security ;  and  the  Master  of  the  Rolls  determined,  that  a  bill  of  £c^te    t 
foreclosure  against  the  principal  could  not  be  sustained,  without  to  bill  against 
making  the  other  mortgagor  a  party,  because  the  other   had  a  principal, 
right  to  redeem  and  be  present  at  the  account,  to  prevent  the  bur- 
then ultimately  falling  upon  his  own  estate,  or  at  least  falling  upon 
it  to  a  larger  amount  than  the  other  estate  might  be  deficient  to 
satisfy.     There  has  been  no  decision  on  the  point,  but  it  does  not 
appear  that  the  32nd  Order  has  made  any  alteration  in  this  res- 
pect ;  so  that  it  may  be  considered  still  necessary  to  make  the 
owner  of  an  estate  mortgaged  as  collateral  security  a  party  to  a  bill 
against  the  principal. 

In  Stokes  v.  Clendon,  it  is  to  be  observed,  that  the  surety  had  secus,  person 
conveyed  his  own  estate  by  way  of  security  to  the  mortgagee,  executing  se- 
Where,  however,  he  merely  enters  into  a  personal  covenant  as  gJJJf  j^me^. 
surety  for  the  principal,  but  does  not  convey  any  estate  or  interest  ly  personal, 
to  the  mortgagee,  there  he  will  not  be  considered  as  a  necessary 
party :  and  where  A.  having  a  general  power  of  appointment  over 
an  estate,  in  the  event  of  his  surviving  his  father,  joined  with  two 

(k)  Fierson  v.  Robinson,  3  Swan.  (0  Cited  2  Bro.  C.  C.  275,  notis, 
139,  n.  Edit.  Belt. 

(1)  Story  Eq.  PI.  §  166,  §  167,  §  168 ;  Moffat  v.  Farquharson,  2  Bro.  C. 
C.  (Perkins's  ed.)  338  and  notes;  Story,  Partnership,  §449;  1  Story  Eq. 
Jar.  §  466. 

In  case  of  a  dormant  partner,  the  plaintiff  has  his  election  to  make  him 
defendant  or  not.    Hawfey  v.  Warner,  4  Cowen,  717. 

(2)  Story  Eq.  PI.  §  194. 
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rsotts  as  bis  sureties  in  a  covenant,  to  pay  an  annuity  to 

Penonajojfijb       foaufT;  and  also  covenanted,  that  he  would  create  a  term  in 
uible.      fc  estate  if  be  survived  bis  father  :  and  upon  the  death  of  his 
sms~^m~/    tbef  a  j^jj  Was  filed  by  the  plaintiff  against  A.,  and  other  parties 
interested  in  the  estate,  to  have  the  arrears  of  his  annuity  raised 
tad  paid ;  it  was.held  upon  demurrer,  that  the  sureties  were  not 
necessary  parties  (m). 
In  a  bill  by  one  surety  against  another,  to  make  him  contribute, 
contribution    it  was  held,  that  the  executor  of  a  third  surety  who  was  dead  ought 
principal  and  to  be  a  party,  though  he  died  insolvent  (it)  (1).    In  that  case  the 
co-sure tie«,  or  principal  had  given  a  counter-bond  of  indemnity  to  the  plaintiff, 
represent*-      who  h*d  taken  him  in  execution  upon  it,  and  he  had  been  dis» 
tires,  though    charged  by  an  Insolvent  Act ;  and  though  he  appears  not  to  have 
'um0  ve   '       been  made  a  party,  yet  no  objection  was  taken  (o) ;  and  it  seems 
that  from  this  circumstance,  and  also  from  the  case  of  Lawson  v. 
Wright  (p)t  that  if  the  principal  is  clearly  insolvent,  and  can  be 
proved  to  be  so  (as  by  his  having  taken  advantage  of  an  Act  for 
Unless  insol-    the  Relief  of  Insolvent  Debtors),  he  need  not  be  a  party  to  the 
rency  proved   sujt  (%y    jt  wj]]9  however,  be  necessary,  if  the  principal  be  not  a 
01  *  party,  that  the  fact  of  his  insolvency  should  be  proved ;  whereas, 

if  he  be  a  party  to  the  suit,  such  proof  will  be  unnecessary.  In  the 
case  above  cited  from  Finch,  the  insolvency  of  the  principal  was 
apparent  from  the  fact  of  his  having  taken  advantage  of  the  Insol- 
vent Act ;  but  it  is  presumed  that  the  insolvency  of  the  co-securi- 
ty was  not  so  capable  of  proof,  and  that  it  was  upon  that  ground 
held  necessary  to  have  his  personal  representative  before  the  Court, 
in  order  to  take  an  account  of  his  estate.  Where  the  fact  of  the 
insolvency  of  one  of  the  sureties  was  clear,  and  admitted  by  the 
answers,  Lord  Hardwicke  held,  that  there  was  no  necessity  to 
Plaintiff  may   bring  his  representatives  before  the  Court  (r).    It  seems,  however, 

elect  Whether   ^^  tne  plaintiff  has  his  election,  whether  he  will  bring  the  insol- 
or  not  to  bring  ° 

insolvent  co-    vent  co-obligor  or  his  representative  before  the  Court  or  not  ($). 

obligor  before   And  in  all  cases  coming  under  the  32nd  Order,  the  plaintiff  has  the 
f  h   d    s  de-  °Pt'OD  *°  8ue  *U  the  persons  jointly  and  severally  liable,  if  he  shall 
fendant  enti-    think  fit.     Independently  of  this  Order,  a  plaintiff  is  allowed,  k  a 
.tied  to  costs. 

(m)  Newton   v.  Earl  of  Egmont,        (p)  1  Cox,  276. 
4  Si      """  


im.  574.  (r)  Modaz  v.  Jackson, 3  Atk.  406. 

(n)  Hole  v.  Harrison,  Finch.  15.  (s)  Haywood   v.  Orey,  Mad.  & 

(o)  Ibid.  Geld.  113. 


(1)  So  the  principal  debtor  must  be  made  a  party.   Trescott  v.  Smith,  1 
M'Cord,  Ch.  301. 

(2)  Story  Eq.  PI.  §  169.    See  1  Story  Eq.  Jar.  §  494,  §  496;  Long  «• 
Dupuy,  1  Dana,  104. 
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case  where  there  are  several  persons  who  are  each  liable  to  ac-  Persons  jointly 
count  for  his  own  receipts,  to  file  a  bill  against  one  or  more  of       nMt%   7 
them  for  an  account  of  their  own  receipts  and  payments,  without  v^-\^-^^ 
bringing  the  other  parties  to  the  suit.     Thus,  where  a  residuary  J^j^*^^ 
legatee  brought  his  bill  against  one  of  two  executors,  without  his  to  account  bill 
co-executor,  who  was  abroad,  to  hare  an  account  of  his  own  re-  may  **  filed 
ceipts  and  payments,  the  Lord  Chancellor  said,  "  The  cause  shall  without  other. 
go  on,  and  if  upon  the  account  anything  appear  difficult,  the  Court 
will  take  care  of  it ;  the  reason  is  the  same  here  as  in  the  case  of 
joint  factors,  and  the  issuing  out  of  process  in  this  case  is  purely 
matter  of  form"  (r). 

The  same  rule  will,  it  appears,  be  adopted,  where  there  are  Co-executors, 
joint  factors,  and  one  of  them  is  out  of  the  jurisdiction.     And  in  Joint  factors. 
the  case  of  Lady  Selyard  v.  The  Executors  of  Harris  (*),  above  Co-trustee*. 
referred  to,  where  it  did  not  appear  that  the  parties  were  out  of 
the  jurisdiction,  the  Court  permitted  the  representatives  of  one  of 
several  trustees,  who  were  dead,  to  be  sued  for  an  account  of  the 
receipts  and  disbursements  of  his  testator,  who  alone  managed  the 
trust,  without  bringing  the  representatives  of  the  other  trustees  be- 
fore the  Court ;  and  now,  under  the  32nd  Order  of  August,  1841,  Seau,  in  joint 
it  is  not  necessary  to  make  all  the  persons  committing  a  breach  br*ach  of  trust. 
of  trust  parties  to  a  suit  instituted  for  redress  of  the  wrong  (x). 

The  rule  that  all  the  parties  liable  to  a  demand  should  be  be-  Where  co-obli- 
fore  the  Court  was  a  rule  of  convenience,  to  prevent  further  suits  £ora  numer* 
for  a  contribution,  and  not  a  rule  of  necessity,  and  therefore  might 
be  dispensed  with,  especially  where  the  parties  were  many,  and 
the  delays  might  be  multiplied  and  continued  (y)  (1)  ;  therefore, 
where  there  were  a  great  number  of  obligors,  and  many  of  them 
were  dead,  and  some  leaving  assets  and  others  leaving  none,  the 
Court  proceeded  to  a  decree,  though  all  of  them  were  not  be- 
fore it  (a). 

The  general  rule  requiring  the  presence  of  all  parties  interested  Exceptions  to 
in  resisting  the  demand,  has  also  been  dispensed  with  in  a  variety  rule. wherc 
of  cases  where  the  parties  were  numerous,  and  the  ends  of  jus-  Sub.16-  num*r" 
tice  could  be  sufficiently  answered  by  a  sufficient  number  being 

(0  Cowslad  «.  Gely,  Pree.  in  Ch.        (y)  Darwent   v.  Walton,  2  Atk 

83 ;  1  Eq.  Ca.  Ab.  73,  PL  18;  2  Eq.  610;  Anon.  2  Eq.  Ca.  Ab.  166.  PL 

Ca.Ab.  165,PL3,S.C.  27. 
(«)  Page  293,  294.  (a)  Lady  Cranbourne   v.  Crispe, 

(*)  Kellaway  v.  Johnson,  5  Beav.  Finch,  106 ;  1  Eq.  Ca.  Ab.  70. 
31$;  Perry  v.  Knott,  5  Beav.  293. 


(1)  Story  Eq.  Jar.  §  78,  §  82. 
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before  the  Court  to  represent  the  rights  of  all  (1).  Thus,  where 
A.  agreed  with  B.  and  C.  to  pave  the  streets  of  a  parish,  and  B. 
and  C.  on  behalf  of  themselves  and  the  rest  of  the  parish,  agreed 
to  pay  A.,  and  the  agreement  was  lodged  in  the  hands  of  B.,  it 
was  held,  that  A.  should  have  his  remedy  against  B.  and  C,  and 
that  they  must  resort  to  the  rest  of  the  parish  (6).  And  bo  in  Col- 
len  v.  The  Duke  of  Queensberry,  where  a  bill  was  filed  by  a 
tradesman  against  the  committee  of  a  voluntary  society  called 
"  The  Ladies1  Club,"  for  money  expended  and  work  done  under 
a  contract  entered  into  by  the  defendant,  on  behalf  of  themselves 
and  the  other  subscribers,  and  it  was  objected  that  all  the  mem- 
bers who  had  subscribed  should  be  parties,  the  objection  was 
overruled,  and  a  decree  made  for  the  plaintiff  (c). 

The  same  rule  was  acted  upon  by  Sir  Thomas  Plumer,  M.  R., 
in  a  bill  for  the  specific  performance  of  an  agreement  for  a  lease, 
against  the  treasurer  and  directors  of  a  Joint-Stock  Company  es- 
tablished by  Act  of  Parliament,  who  had  purchased  the  fee  of  the 
premises  from  the  party  who  had  entered  into  the  agreement,  al- 
though the  rest  of  the  proprietors,  whose  concurrence  in  the  con- 
veyance would  be  necessary,  were  not  before  the  Court  (d).  The 
Master  of  the  Rolls  on  that  occasion  came  to  the  conclusion,  that 
although  the  bill  required  an  act  to  be  done  by  parties  who  were 
absent,  yet,  as  they  were  so  numerous  that  they  could  not  be 
brought  before  the  Court,  he  would  go  as  far  as  he  could  to  bind 
their  right,  and  made  a  decree  declaring  the  plaintiffs  entitled  to 
a  specific  performance,  and  restraining  the  treasurer  of  the  com- 
pany from  bringing  any  action  to  disturb  the  plaintiffs  in  their  pos- 
siou  (e). 

From  the  case  of  Horsley  v.  Bell  (/),  cited  in  the  above 


«P 


Meriel  v.  Wymondsold,  Hard. 

(c)  Cullen  v.  Duke  of  Queenber- 
ry,  1  Bro.  C.  C.  101  [Perkins's  ed. 
and  notes] ;  1  Bro.  P.  C.  396,  S.  C. 
on  appeal. 

(d)  Meuz  v.  Maltby,2  Swans.  277. 
The  following  cases  illustrate  the 
mode  of  pleading  in  actions  by  and 
against  Joint-Stock  Companies,  and 
will  be  useful  in  framing  suits  in 


Equity.  Steward  v.  Dunn,  12  M. 
&  W .  655 ;  Davidson  v.  Cooper  and 
Brassington,  11  M.  &  W .  778 ;  Smith 
v.  Goldsworthy,  4  Q.  B.  430. 

(«)  2  Swans.  286;  and  vide  ibid. 
287,  and  the  cases  there  cited. 

(/)  Vide  Ambler,  770,  and  1  Bro. 


C.  C.  101,  n.,  where  the  case  is  i 
fully  reported;    and  see  Attorney- 
general  v.  Brown,  1  Swan.  265. 


(1)  The  like  doctrine  applies,  to  cases  where  there  are  many  persons  de- 
fendants, belonging  to  voluntary  associations,  against  whom  the  suit  is 
brought,  as  to  cases  where  the  bill  is  brought  by  some  proprietors  as  plain- 
tiffs on  behalf  of  all.  Story  Eq  PI.  116,  et  seq. ;  ante,  286, 287,  and  notes. 
Wood  v.  Dummer,  3  Mason,  315-319,  321,  322. 

So  where  the  creditors  of  an  insolvent  debtor,  who  has  assigned  his  prop- 
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of  the  Ladies1  Club,  it  appears  that  in  cases  of  this  description  the  Penom  jointly 
acting  members  of  the  committee  are  all  liable,  though  some  of  *"  ^\e  y 
them  may  not  hare  been  present  at  all  the  meetings  which  have 
taken  place  respecting  the  contract.  In  that  case  the  defendants 
were  all  the  acting  commissioners,  under  a  Navigation  Act,  and 
the  plaintiff  had  been  employed  on  their  behalf,  and  it  appeared 
that  the  orders  had  been  given  at  different  meetings  by  such  of 
the  defendants  as  were  present  at  these  meetings ;  but  none  of 
the  defendants  were  present  at  all  the  meetings,  or  joined  in  all 
the  orders,  bat  every  one  of  them  were  present  at  some  of  the 
meetings,  and  joined  in  making  some  of  the  orders :  and  one  of 
the  questions  in  the  cause  was,  whether  all  the  acting  commission- 
ers were  liable  on  account  of  all  the  orders,  or  only  as  to  those 
which  they  had  respectively  signed.  Upon  this  point  the  Court, 
was  of  opinion  that  all  the  acting  commissioners  were  liable  in  toto. 
Every  one  who  comes  in  afterwards  approves  the  former  acts ;  and 
if  any  one  of  the  commissioners  who  had  acted  before,  disapproved 
the  subsequent  acts,  he  might  have  gone  to  a  future  meeting  and 
protested  against  them. 

In  the  preceding  cases  the  decision  was  made  upon  the  ground  Rule  dispensed 
that  if  the  plaintiff  succeeded  in  his  demands  against  the  individ-  ™te  ^^^  ' 
uals  sued,  they  would  not  be  injured,  as  they  had  a  remedy  over  ous  ; 
against  the  others  for  a  contribution,  which,  under  their  own  reg- 
ulations, they  might  enforce,  although  the  enforcement  of  it,  on  although  their 
the  part  of  the  plaintiffs  against  so  numerous  a  body,  would  be  ^^l^7 
nearly  impossible.     There  are,  however,  other  cases  in  which  suits 
are  permitted  to  proceed  against  a  few,  of  many  individuals  of  a 
certain  class,  without  bringing  the  rest  before  the  Court,  although 
their  interests  may  in  some  degree  be  ejected  by  the  decision,  as 
in  the  case  of  bills  of  peace  brought  to  establish  a  general  legal  Bills  of  peace. 
right  against  a  great  many  distinct  individuals :  Thus,  for  instance, 
a  bill  may  be  brought  by  a  person  having  a  right  at  Law  to  de- 
mand service  from  the  individuals  of  a  large  district  to  his  mill, 
for  the  purpose  of  establishing  that  right.     And  the  Corporation by  City 

of  London  has  been  allowed  to  exhibit  a  bill  for  the  purpose  of  o£^ion.  *? 
.  i.  . .        ,    •      ,  ,  ■  ,    .  .         -  establish  right 

establishing  their  right  to  a  duty,  and  to  bring  only  a  few  persons  to  duties. 

before  the  Court,  who  dealt  in  those  things  on  which  the  duty  was 

erty  for  the  payment  of  his  debts,  are  numerous,  and  some  of  them  not  with- 
in the  Commonwealth,  it  is  not  necessary  that  they  should  be  made  parties 
to  a  bill  in  equity,  which  concerns  his  assets ;  he  and  his  assignees  only 
need  be  made  parties.  Stevenson  v.  Austin,  3  Metcalf,  474 j  Wakeman  v. 
Grover,  4  Paige,  23. 
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Persons  jointly  claimed  (g).     And  so  bills  are  freqoently  entertained  by  lords  of 

*"  liable.    y  manors  against  some  of  the  tenants,  on  a  question  of  common 

^^^ss-'^-s  affecting  them  all ;  and  a  parson  may  maintain  a  bill  for  tithes 

—-by  lords     agamst  a  few  of  the  occupiers  within  the  parish,  although  they  set 
of  manors  ss     ^°  *  ...  . 

to  rights  of       np  a  modus  to  which  the  whole  are  jointly  liable  (A).     The  prin- 

common.  ciple  upon  which  the  Courts  have  acted  in  those  cases,  has  been 

sons  for  tithes,  verv  clearty  **"*  down  by  Lord  Eldon  in  Adair  v.  The  New  River 
although  joint  Company  (t)  (1). 
modus  set  up.       In  ^  case  a  ^  wag  fy^  by  a  j^gon  entitled,  under  the 

Crown,  to  a  rent  reserved  out  of  a  moiety  of  the  profits  of  the  New 

affaingt     R>ver  Company,  to  which  moiety  the  Crown  was  entitled  under 

some  of  many  the  original  charter  of  that  company,  but  had  subsequently  granted 
shareholders.  jt  to  gjr  jonn  Jfyddleton,  the  original  projector,  reserving  the 
rent  in  question.  By  a  variety  of  mesne  assignments,  the  Ring's 
moiety  of  the  profits  had  become  vested  in  a  great  number  of  per- 
sons, amounting  to  100,  and  the  bill  was  filed  against  the  com- 
pany and  eight  of  those  persons  for  an  account,  and  it  charged 
that  there  was  not  any  tangible  or  corporeal  property  upon  which 
the  plaintiff  could  distrain,  and  that  the  parties  were  so  numerous, 
and  thus  liable  to  so  many  fluctuations,  that  it  was  impossible,  if 
the  plaintiff  could  discover  them,  to  bring  them  all  before  the 
Court,  and  that  these  impediments  were  not  occasioned  by  the 
plaintiff  or  those  under  whom  he  claimed,  but  by  the  defendants, 
&c.  To  this  bill  an  objection  was  taken  for  want  of  parties,  be- 
cause all  the  persons  interested  in  the  King's  share  were  not 
before  the  Court:  but  Lord  Eldon  said  that  there  was  no 
doubt  that  it  is  generally  the  rule  that  wherever  a  rent-charge  is 
granted,  all  persons  who  have  to  litigate  any  title  with  regard  to 
that  rent  charge,  or  with  each  other,  as  being  liable  to  pay  the 
whole  or  to  contribute  amongst  themselves,  must  be  brought  be- 
fore the  Court  (k) ;  but  that  it  was  a  very  different  consideration 
whether  it  was  possible  to  hold  that  the  rule  should  be  applied  to 
an  extent  destroying  the  very  purpose  for  which  it  was  established, 
viz.,  that  it  should  prevail  where  it  is  actually  impracticable  to 
bring  all  the  parties,  or  where  it  is  attended  with  inconvenience 
almost  amounting  to  that,  as  well  as  where  it  can  be  brought  with- 
out inconvenience.  It  must  depend  upon  the  circumstances  of 
each   case.     His    Lordship   said,    that   there  were   authorities 

(g)  City  of  London  «.  Perkins,  4        (t)  11  Ves.  439. 
Bro.  P.  C.  158.  (*)  Vide  1  Eq.  C.  Ab.  72. 

(A)  Hardcastle  v.  Bmithson,  3  Atk. 


(1)  See  Story  Eq.  PI.  §  116,  et  seq. ;  ante,  330,  note. 
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to  show  that  where  it  is  impracticable  the  rule  shall  not  be  Persona  jointly 
,.  ,  .  ,/.».         i_vi     an«  ■©verally 

pressed ;  and  in  such  a  case  as  the  one  before  him,  the  King  s        liable. 

share  being  split  into  such  a  number  that  it  is  impracticable  to  go  ^^"*v-w 

on  with  a  record  attempting  to  bring  all  parties  having  interest 

in  the  subject  to  be  charged,  he  should  hesitate  to  determine,  that 

a  person  haying  a  demand  upon  the  whole  or  every  part  of  the 

moiety,  does  not  enough  if  he  brings  all  whom  he  can  bring. 

His  Lordship  then  goes  on  to  say,  "  There  is  one  class  of  cases 
very  important  upon  this  subject,  viz.  where  a  person  having  at 
Law  a  general  right  to  demand  service  from  the  individuals  of  a 
large  district  to  his  mill  for  instance,  may  sue  thus  in  Equity :  his 
demand  is  upon  every  individual  not  to  grind  corn  for  their  own 
subsistence  except  at  his  mill ;  to  bring  actions  against  any  indi- 
vidual for  subtracting  that  service  is  regarded  as  perfectly  imprac- 
ticable, therefore,  a  bill  is  tiled  to  establish  that  right,  and  it  is  not 
necessary  to  bring  all  the  individuals.  Why  t  Not  that  it  is  in- 
expedient, but  that  it  is  impracticable  to  bring  them  all.  The 
Court,  therefore,  has  required  so  many  that  it  can  be  justly  said 
they  will  fairly  and  honestly  try  the  legal  right  between  themselves, 
all  other  persons  interested,  and  the  plaintiff;  and  when  the  legal 
right  is  so  established  at  Law,  the  remedy  in  Equity  is  very  sim- 
ple :  merely  a  bill  stating  that  the  right  has  been  established  in 
such  a  proceeding,  and  upon  that  ground  a  Court  of  Equity  will 
give  the  plaintiff  relief  against  the  defendants  in  the  second  suit 
only  represented  by  those  in  the  first,  I  feel  a  strong  inclination 
that  a  decree  of  the  same  nature  may  be  made  in  this  case  (/)  (1). 

In  the  above  case  of  Adair  v.  The  New  River  Company,  Lord  Rule  as  to 

Eldon  laid  down  as  a  rule,  that  wherever  a  rent-charge  is  granted,  bringing  all 
11  i  i«*i  i      i  i     «    <•         «     terrc-teiuifits 

all  persons  whose  estates  are  liable  must  be  brought  before  the  before  Court 

Court.  This  rule,  however,  is  liable  to  an  exception  in  the  case  dispensed  with 
of  charities,  which  are  considered  entitled  to  greater  indulgence  in 
matters  of  pleading  and  practice  than  ordinary  parties  (m.)  Thus, 
in  Attorney-general  v.  Shelly  (n),  it  was  held,  that  in  the  case  of 
a  charity  it  is  not  necessary  that  all  the  terre-tenants  should  be 
brought  before  the  Court,  because  every  part  of  the  land  was  lia- 
ble, and  the  charity  ought  not  to  be  put  to  this  difficulty.     The 

(0  Vide  ace.  Biacoe  v.  The  Under-  (m)  Attorney-general  v.  Jackson, 

takers  of  the  Land  Bank,  cited  in  11  Yes.  967. 

Cuthbert  v.  Westwood,  Vin.  Ab.  tit.  (n)  1  Salk.  163. 
Party,  B.  256,  PI.  68. 

(1)  Bee  Story,  Eq.  PL  §  116,  et  seq. 


324 


Of  necessary  Parties  to  a  Smt  : 


Rule  as  to  In- 
cumbrancer!. 

Secus,  unless 
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claim. 


same  exception  to  the  general  rule  was  admitted  in  the  case  of 
Attorney-general  v.  Wyburgh  (o)  (1). 

It  is  to  be  observed,  that  the  role  laid  down  by  Lord  Eldon,  in 
Adair  v.  The  New  River  Company,  applies  only  to  cases  where 
there  is  one  general  right  in  all  the  parties  concerned  (2) ;  that 
is,  where  the  character  of  all  the  parties,  so  far  as  the  right  is  con- 
cerned, is  homogeneous,  as  in  the  case  in  suits  to  establish  a 
modus,  or  a  right  of  suit  to  a  mill ;  and  that  notwithstanding  the 
inconvenience  arising  from  numerous  parties,  there  are  some 
cases  in  which  they  cannot  be  dispensed  with,  as  in  the  ease  of  a 
bill  filed  to  have  the  benefit  of  a  charge  on  an  estate,  in  which 
case  all  persons  must  be  made  parties  who  claim  an  interest  in 
such  estate.  Thus,  where  estates  had  been  conveyed  to  trustees, 
in  trust  for  such  creditors  of  the  grantor  as  should  execute  the 
conveyance,  and  one  incumbrancer,  some  of  whose  incumbran- 
ces were  prior  and  some  subsequent  to  the  trust-deed,  filed  a  bill 
praying  that  his  rights  and  interests  under  his  securities  might  be 
established,  and  the  priorities  of  himself  and  the  other  incum- 
brancers declared ;  and  alleging  that  the  deed  was  executed  by 
thirty  creditors  of  the  grantor,  and  amongst  others  by  two  indi- 
viduals who  were  named  as  defendants,  and  charging  that  such 
creditors  were  too  numerous  to  be  all  made  parties  to  the  suit, 
and  that  he  was  ignorant  of  the  priorities  and  interests  of  such 
parties  and  of  their  residences,  and  whether  they  were  living  or 
dead,  save  as  to  the  two  who  were  named ;  a  plea  by  some  of  the 
defendants,  setting  out  the  names  and  residences  of  the  persons 
who  had  executed  the  deed,  and  alleging  that  they  were  living 
and  necessary  parties  to  the  suit,  was  allowed  ( p )  (3). 

With  reference  to  this  decision  it  may  be  observed,  that  it  is 
the  general  and  most  universal  practice  of  the  Court,  in  suits  for 
establishing  charges  upon  estates,  to  make  all  persons  entitled  to 
incumbrances  subsequent  to  the  plaintiff's  charge,  parties  to  the 
suit  Thus,  in  the  case  of  a  bill  to  foreclose  a  mortgage,  all  per- 
sons, who  have  encumbrances  upon  the  estate  which  are  posterior 
in  point  of  time  to  the  plaintiff's  mortgage,  must  be  made  defto- 


(o)  1  P.  Wms.  599;  and  see  At- 
torney-general  v.  Jackson,  11  Ves. 
365. 

(p)  Newton  v.  Earl  Egmont,   5 


Sim.  130 ;  and  see  Harrison  v.  Stew- 
ardson,  2  H. 530 ;  ante,  p.  285-6,  and 
Holland  v.  Baker,  3  H.  68. 


(1)  Story  Eq.  PL  §  93. 

(3)  See  Story  Eq.  PI.  §  120§  130,  et  seq. 

(3)  Story  Eq.  PI.  §  130,  et  seq. 
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dants  (1) ;  for  although,  if  there  are  many  incumbrancers,  some  Rnle  ••  to  In- 
of  whom  are  not  made  parties  to  a  bill  of.  foreclosure,  the  plain-  s^-*^^^/ 

tiff  may,  notwithstanding,  foreclose  such  of  the  defendants  as  he in  suit*  to 

has  brought  before  the  Court  (q) ;  yet  such  decree  will  not  bind  ^322325? 
the  other  incumbrancers  who  are  not  parties,  even  though  the 
mortgagee  at  the  time  of  foreclosure  had  no  notice  of  the  exist- 
ance  of  such  incumbrancers  (r)  (2).  This  rule  may  at  first  appear 
inconsistent  with  the  usual  principles  of  a  Court  of  Equity,  but 
the  justice  of  it  is  very  clearly  shown  in  the  report  of  the  Lord 
Keeper  Finch's  judgment  in  Sherman  o.  Cox  (s).  His  Lordship 
says,  "  Although  there  be  a  great  mischief  on  one  hand  that  a 
mortgagee,  after  a  decree  against  the  mortgagor  to  foreclose  him 
of  his  equity  of  redemption,  shall  never  know  when  to  be  at  rest, 
for  if  there  be  any  other  incumbrances,  he  k  still  liable  to  an 
account,  yet  the  inconvenience  is  far  greater  on  the  other  aide ; 
for  if  a  mortgagee  that  is  a  stranger  to  this  decree  should  be  con- 
cluded, he  would  be  absolutely  without  remedy,  and  lose  his 
whole  money,  when,  perhaps,  a  decree  may  be  huddled  up  pur- 
posely to  cheat  him,  and  in  the  mean  time  (he  being  paid  his 
interest)  may  be  lulled  asleep  and  think  nothing  of  it ;  whereas, 
on  the  other  hand,  there  is  no  prejudice  but  being  liable  to  the 
trouble  of  an  account,  and  if  so  be  that  were  stated  bona  fide  be- 
tween the  mortgagor  and  mortgagee  in  the  suit  wherein  the  decree 
was  obtained,  that  shall  be  no  more  ravelled  into,  but  for  so  long 
shall  stand  untouched  "  (*). 

Upon  the  same  ground  it  was  that  Lord  Alvanley,  M.  R., 
in  the  Bishop  of  Winchester  v.  Beavor  («),  ordered  a  bill  of  fore- 
closure to  stand  over  for  the  purpose  of  making  a  judgment  cred- 
itor a  party.    From  the  marginal  note  to  that  case,  a  doubt 

(q)   Draper  v.  Lord  Clarendon,  2  Monet  v.  Westerne,  supra.  It  seems 

Vera.'  518.  to  be   in  consequence  of  the  rule 

(r)  Lomax  «.  Hide,  2  Vera.  185;  above  laid  down,  that  the  practice 

Godfrey  v.  Chadwell,  ib.  601 ;  1  Eq.  prevails  of  introducing  an  interroga- 

Ca.  Ab.  318,  Fl.  7,  S.  C. ;  Morret  9.  tory  into  «  bill  ot  foreclosure,  inquii- 

Westerne,  2  Vera.  603;  1  Eq.  Ca.  ing  whether  there  are  any  and  what 

Ab.  164,  PI.  7,  S.  C.  incumbrances  affecting  the  estate  be- 

Ut)  2  Freem.  14.  sides  that  of  the  plaintiff;  in  order 

(t)  What  is  here  said  by  the  Lord  that,  if  the  answer  states  any,  the 

Chancellor  on  the  subject  of  the  ac-  owners    of  such  incumbrances    be 

count,  as  well  as  the  case  of  Needier  made  parties.  [Story  Eq.  PI.  §  193, 

v.  Deeble,  1  Cha.  Ca.  299,  appears  to  note.] 

be  at  variance  with  the  decision  in  (it)  3  Ves.  313. 

— — — i  — . —  n 

(1)  But  see  Smith  v.  Chapman,  4  Conn.  344. 

(2)  4  Kent.  (5th  ed.)  184, 185;  Haines  v.  Beach,  3  John.  Ch.  459;  Lyon 
v.Sandford,  5  Conn.  544 ;  Ren  wick  v.  Macomb,  1  Hopk.  277;  Story  Eq.  PI. 
§  193,  and  notes ;  ante,  244,  note. 

tol.  I.  28 
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Rule  as  to  In-  appears  to  arise  as  to  whether  the  Master  of  the  Rolls  intended 
cum  rancen.  ^  a^0pt  the  general  rule,  that  all  incumbrancers  must  be  parties 
to  a  bill  of  foreclosure ;  but  the  decision  rests  upon  the  rule  of 
practice,  which  has  been  stated,  and  it  cannot  after  that  decision 
be  doubted  that  all  incumbrancers  whose  liens  appear  upon  the 
answer,  must  be  made  parties,  and  if  that  answer  be  a  sufficient 
one  and  true,  it  must,  according  to  the  practice  in  drawing  bills 
before  stated  (x)  appear  upon  the  answer  who  such  incumbran- 
cers are.     At  all  events,  it  is  evident,  from  the  cases  of  Lomax  r. 
Hide,  Godfrey  v.  Chad  well,  Morrett  v.  Westerne,  just  referred  to, 
that  if  a  mortgagee  wishes  to  obtain  an  undisputed  right  to  an 
estate  by  foreclosure,  he  must  make  all  incumbrancers  upon  the 
estate,  of  whose  liens  he  has  notice,  (whether  appearing  upon  the 
answer  or  not,)  parties  to  his  suit  (y). 
Extends  to  all       ^he  rule  which  requires  all  incumbrancers  upon  the  equity  of  re- 
cases  where      demption  to  be  brought  before  the  Court  in  cases  of  foreclosure,  ex- 
sale  or  charge  ^nds  to  cases  in  which  the  subject  of  the  litigation  has  been  sold,  or 
subsequent  to  « 

plaintiff's         charged  subsequently  to  the  date  of  the  plaintiff's  claim,  whether 

claim.  8UCh  sale  or  charge  has  been  by  legal  instrument,  or  only  by  agree- 

ment, or  whether  it  extends  to  the  whole  or  only  partial  interests. 
Thus,  where  a  bill  was  filed  by  a  lessee  to  compel  a  landlord  to 
give  his  license  to  the  assignment  of  a  lease  to  a  purchaser,  on 
the  ground  that  he  had  by  certain  acts  waived  the  right  to  withhold 
it,  which  had  been  reserved  to  him  by  the  original  lease,  the  pur- 
Rule  in  cases  chaser  was  held  to  be  a  necessary  party  (z).  And  so  if  a  man 
toicu  for  sale  contracte  ***"  another  fo*  the  purchase  of  an  estate,  and  after- 
wards, before  conveyance,  enters  into  a  covenant  with  a  third 
person  that  the  vendor  shall  convey  the  estate  to  such  third  person, 
the  vendor,  if  he  have  notice  of  the  subsequent  contract,  cannot 
with  safety  convey  the  estate  to  the  vendee  without  the  concur- 
rence of  the  third  person,  who  in  that  case  will  be  a  necessary 
party  to  a  bill  by  the  purchaser  against  the  vendor  for  a  specific 
performance ;  but  if  A.  contracts  with  B.  to  convey  to  him  an 
estate,  and  B.  enters  into  a  sub-contract  with  C,  that  he,  B,  will 
convey  to  him  the  same  estate,  then  if  B.  files  a  bill  against  A.,  C. 
will  not  be  a  necessary  party,  because  A.  is  in  that  case  in  no 
manner  affected  by  the  sub-contract,  which  his  conveyance  to  B. 
would  rather  protect  than  injure  (a).  And  where  a  bill  was  filed 
by  creditors  to  set  aside  a  purchase  on  the  ground  of  fraud,  and 
it  appeared  that  the  purchaser  had,  since  his  purchase,  executed  a 

(x)  See  note  («)  last  page.                     (z)  Maule  v.  Duke  of  Beaufort,  1 
(y)  RoUeaton  v.  Morton,  1  Dr.  &    Rnss.  349. 
W.  171.  (•)  v.  Walford,  4  Rosa.  37*. 
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mortgage  of  the  estate,  the  mortgagee  was  considered  a  necessary  Rale  as  to  In- 

P«*y  (&).  3-C^^ 

The  rule  which  requires  all  subsequent  incumbrancers  to  be 
parties,  extends  only  to  cases  in  which  the  subsequent  charges  or 
incumbrances  are  specific ;  and  we  hare  before  seen,  that  in  most 
cases  where  estates  have  been  conveyed  to  trustees  to  pay  debts  or 
legacies,  the  trustees  may  sustain  suits  respecting  the  trust  prop- 
erty, without  those  claiming  under  the  trust  being  parties  to  it, 
although  in  a  bill  to  foreclose  them  the  cestui  que  trusts  must  all 
be  before  the  Court  (c).  It  is  also  unnecessary  that  persons  hav-  Pertong  hav- 
ing prior  mortgages  or  incumbrances  Bhould  be  parties,  because  j"J  JJJJJjJj^ 
they  will  have  the  same  lien  upon  the  estate  after  a  decree  as  they  ry. 
had  before  (d) ;  for  this  reason  it  has  been  held,  that  in  a  bill  for 
a  partition,  a  mortgagee  upon  the  whole  estate  is  not  a  necessary 
party,  though  a  mortgagee  of  one  of  the  undivided  portions  would 
be  (e).  And  so  where  a  bill  was  brought  by  a  mortgagor  against 
a  mortgagee,  praying  a  sale  of  the  mortgaged  estate,  persons  who 
had  annuities  prior  to  the  mortgage  were  held  unnecessary  parties, 
and  notwithstanding  they  appeared  at  the  hearing  and  consented 
to  a  sale,  Lord  Kenyon,  M.  R.,  dismissed  the  bill  as  to  them  with 
costs,  and  said  that  the  estate  must  be  sold  subject  to  their  annu- 
ities (/).  It  must  have  been  upon  the  same  principle,  that  the 
case  of  Lord  Hollis,  cited  in  3  Cha.  Rep.  86,  wherein  it  was  held 
that  a  third  mortgagee  buying  in  the  first,  need  not  make  a  second  ' 

mortgagee  a  party,  was  decided,  otherwise,  it  is  not  easy  to  recon- 
cile that  case  with  the  other  principles  which  have  been  laid  down. 
It  cannot  be  supposed  that  it  was  meant  to  be  decided  that  a  third 
mortgagee  buying  in  the  first  mortgage,  could  by  that  process 
acquire  the  right  to  foreclose  the  second,  without  bringing  him 
before  the  Court,  and  giving  him  an  opportunity  to  redeem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee  Mortgagee 
is  made  a  party  to  a  suit  by  the  mortgagor  or  those  claiming  under  when  a  party 
him,  he  is  entitled  to  be  redeemed  (g) ;  and  that  therefore,  unless  ^  redeemed, 
a  second  mortgagee  or  other  incumbrancer  is  prepared  to  redeem 
him,  he  will  be  an  improper  party  to  a  suit  by  such  mortgagee  or 
incumbrancer,  where  the  object  is  merely  to  forclose  the  equity  of 
redemption  (1). 

(b)  Copis   v.  Middleton,  2  Mad.        (f)  Delabere  v.  Norwood,  3  Swan. 

(e)  Lord  Red.  175.  (g)  Drew   v.  O'Hara,  2  Ball.  & 

(d)  Rose  v.  Page,  2  Sim.  471.  Beat.  562,  n. ;  Cholmley  v.  Connt- 

(e)  Swan  v.  Swan,  8  Pri.  518.  era  of  Oxford,  2  Atk.  267. 

(1)  See  Story  Eq.  PI.  §  186,  et  seq. 
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Rule  a*  to  In-  It  is  also  to  be  observed,  that  a  second  incumbrancer  may  file 
v^^^^^J  a  bill  to  redeem  the  first,  without  making  a  subsequent  incum- 
Second  mort-  brancer  a  party ;  and  that  if  he  brings  him  before  the  Court  for 
5eem  fiwf  ^  tne  mere  pu^P086  °^  having  his  incumbrance  postponed,  and  not 
without  subie-  to  foreclose  him,  the  bill  will  be  dismissed  against  him  with 
goenHncum-    M  (k)  {1). 

But  a  bill  for  redemption  cannot  be  sustained  by  a  party  having 
a  partial  interest  in  the  equity  of  redemption,  in  the  absence  of  the 
other  parties  interested  in  it  (t)  (2). 
Becoming  With  respect  to  incumbrancers  or  purchasers  becoming  such  af- 

filed. l     ter  a  bill  has  been  filed  they  will  be  bound  by  the  decree,  and  need 

not  be  made  parties  to  the  suit,  whether  the  plaintiff  hare  notice  of 
them  or  not,  for  an  alienation  pending  a  suit  is  void,  or  rather  void- 
able (&)•    If,  therefore,  after  a  bill  filed  by  the  first  mortgagee  to 
foreclose,  the  mortgagor  confesses  a  judgment,  executes  a  second 
mortgage,  or  assigns  the  equity  of  redemption,  the  plaintiff  need 
not  make  the  incumbrancer,  mortgagee,  or  assignee  parties,  for 
they  will  be  bound  by  the  suit ;  and  where  a  purchaser  took  an  ex- 
ception to  a  title,  because  two  mortgagees,  who  became  such  after 
the  bill  was  filed,  were  no  parties  to  the  foreclosure,  the  exception 
was  overruled  with  costs  (/) ;  and  it  is  immaterial  in  the  application 
of  this  principle,  whether  the  party  making  the  assignment  pen- 
dente Kte,  occupies  the  position  of  plaintiff  or  defendant,  provided 
his  interest  is  equitable  (m)  (3).    But  in  cases  where  a  change  in 
the  ownership  of  the  legal  estate  takes  place  pending  the  suit,  by 
alienation  or  otherwise,  the  new  owner  must  be  brought  before  the 
Court  in  some  shape  or  other,  in  order  that  he  may  execute  a  con- 
veyance of  the  legal  estate  (»)  (4). 
*<^muUt  If  a  Per8on>  PtMkrte  Ktei  takes  an  assignment  of  the  interest  of 

one  of  the  parties  to  the  suit,  he  may  if  he  pleases  make  himself  a 
party  to  the  suit  by  supplemental  bill,  but  he  cannot  by  petition 
pray  to  be  admitted  to  take  a  part  as  a  party  defendant;  all  that  the 

(h)  Shepherd  t>.  Gwinnet,  3  Swan.  (I)  BUhop  Winchesters.  Paine,  11 

151,  n.  Vee.199. 

;t)  Henley  *.  Stone,  3  Beav.  355.  (w)  Eades  ».  Harris,  1   Y.  &  C. 

[k)  Walker   t>.  Smalwood,   Amb.  230. 

>;  Gaakill  v.  Durdin,2  fia.  A  Be.  (n)  Daly  v.  Kelly,  4  Dow,  435; 

167;  Moore  v.  M'Namara,  1  Ba.  &,  Bishop  of  Winchester  «.  Paine,  aa- 

Be.  309;    Gentle  v.  Ward,  2  Atk.  pra.                                      ^^ 
175;  Metcalfe  t>.  Pulvertoft,  2  V.  & 
B.207. 


(1)  See  Story  Eq.  PL  §  193  and  notes. 

(2)  Story  Eq.  PL  §  185. 

(3)  Story  Eq.  Jur.  §  156 ;  ante,  248,  and  note  and  casea  cited  to  thia  point 
of  assignment*  pendente  lite;  2  Story  Eq.  Jur.  $  908. 

(4)  Story  Eq.  PI  §351 
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Gourt  will  do  is  to  make  an  order  that  the  assignor  shall  not  take       Persons 
the  property  out  of  Court  without  notice  (o)  (1).  fieftndant  ha* 

a  remedy  over. 

We  now  come  to  the  consideration  of  those  cases  in  which  it  is  T^onM**^' 

necessary  to  make  persons  defendants  to  a  suit,  not  because  their  against  whom 

rights  may  be  directly  affected  by  the  decree,  if  obtained,  but  be-  defendant  ha. 
•      i_  »i«..«  •••«•■•  a  remedy  over 

cause,  m  the  event  of  the  plaintiff  succeeding  in  his  object  against  must  be  par- 

the  principal  defendant,  that  defendant  will  thereby  acquire  aright  ties. 
to  call  upon  him  either  to  reimburse  him  the  whole  or  part  of  his 
demand,  or  to  do  some  act  towards  reinstating  him  in  the  situation 
he  would  have  been  in  but  for  the  success  of  the  plaintiff's  claim. 
In  such  cases  the  Gourt,  in  order  to  avoid  a  multiplicity  of  suits, 
requires  that  the  parties  so  consequentially  liable  to  be  affected  by 
the  decree,  shall  be  before  the  Gourt  in  the  first  instance,  in  order 
that  their  liabilities  may  be  adjudicated  upon  and  settled  by  one 
proceeding  (2).    Thus,  where  a  defendant  in  his  answer  insisted 
that  he  was  entitled  to  be  reimbursed  by  A.  what  he  might  be  de- 
creed to  pay  to  the  plaintiff,  and  therefore  that  A.  was  a  necessary 
party,  the  Gourt,  at  the  hearing,  directed  the  cause  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend  by  making  A.  a  defendant  (p). 
And  so  where  an  heir  at  law  brought  a  bill  against  a  widow  to  *"»onal  rep- 
compel  her  to  abide  by  her  election,  and  to  take  a  legacy  in  lieu  of  a  8uit  by  neir 
dower,  it  was  held  that  the  personal  representative  was  a  necessary  to  compel  wid- 
party,  because  in  the  event  of  the  plaintiff's  succeeding  she  was  en-  ow 
titled  to  satisfaction  for  her  legacy  out  of  her  personal  estate ;  and 
the  plaintiff  had  leave  to  amend,  by  making  the  executor  a  par- 

ty  (?)• 

.Upon  the  same  principle  it  is,  that  in  suits  by  specialty  creditors,  In  raits  by 
for  satisfaction  of  their  demands  out  of  the  real  estate  of  a  person  JJJJJjjJJJ 
deceased,  it  is  required  that  the  personal  as  well  as  the  real  repre- 
sentative should  be  brought  before  the  Court  (r),  because  the  per- 
sonal estate,  being  the  primary  fund  for  payment  of  debts,  ought 
to  go  in  ease  of  the  land  (5),  and  the  heir  has  a  right  to  insist  that 
it  shall  be  exhausted  for  that  purpose  before  the  realty  is  charged; 
so  that  if  a  decree  were  to  be  made  in  the  first  instance  against  the 

(0)  Foster   v.  Deacon,  Mad.    &        (q)  Lesquire  v.  Lesquire,  Rep.  t. 
Geld.  59.  Finch,  134. 

(p)    Greenwood  v.  Atkinson,  5        (r)  3  Atk.  406. 
Sim.  419;  see  also  the  case  of  Green        (*)    Galton  v.  Hancock,  2  Atk. 
t>.  Poole,  5  Bro.  P.  C.  504.  434. 

(1)  Story  Eq.  PI.  §  342  and  notes,  §  348 ;  Sedgwick  v.  Cleveland,  7 
Paige,  290 j  Deas  0.  Thome,  3  John,  544. 

(2)  Story  Eq.  PI.  §  173  et  seq.,  §  180 ;  Wiser  v.  Blackley,  1  John.  Ch.  437. 
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Pewona      heir>  he  would  be  entitled  to  file  a  bill  against  the  personal  repre* 
Defemlant  hu  sentative  to  reimburse  himself!    The  Court,  therefore,  in  order  to 
a  remedy  over,  avoid  multiplicity  of  suits,  requires  both  the  executor  and  heir  to 
v-^*v^^^/  be  before  them,  in  order  that  it  may,  in  the  first  instance,  do  com- 
plete justioe,  by  decreeing  the  executor  to  pay  the  debt,  as  tar  aa 
the  personal  assets  will  extend,  the  rest  to  be  made  good  by  the  hen 
out  of  the  real  assets  (f)  (1).    Upon  this  principle  it  was,  that 
where  a  man  covenanted  for  himself  and  his  heirs  thai  a  jointure 
house  should  remain  to  the  uses  in  a  settlement,  and  the  jointress 
brought  a  bill  against  the  heir  to  compel  him  to  rebuild  and  finish 
the  jointure  house,  and  to  make  satisfaction  for  the  damage  which 
she  has  sustained  for  want  of  the  use  thereof,  Lord  Talbot  allowed 
a  demurrer,  on  the  ground  that  the  executor  ought  to  be  a  party, 
because  the  Court  would  not  in  the  first  instance  decree  against  die 
heir  to  perform  his  covenant,  and  then  put  the  heir  upon  another 
bill  against  the  personal  representative  to  reimburse  himself  out  of 
the  personal  assets  (te). 
Where  repre-       A  bill  of  discovery  of  real  assets  may,  however,  be  brought 
teitedln  °°n    against  the  heir,  in  order  to  preserve  a  debt,  without  making  the 
Ecclesiastical   administrator  a  party,  where  it  is  suggested  that  the  representation 
Court-  is  contested  in  the  Ecclesiastical  Court  (z)  (2)  ;  and  where  the 

heir  of  an  obligor  would  not  administer  himself  and  had  opposed 
the  plaintiff,  who  was  a  principal,  creditor,  in  taking  out  adsuaia- 
tration,  a  demurrer  by  him,  because  the  administrator  was  not  a 
party,  was  overruled  (y)  (3). 
**  ^ith^f  Where  Ae  nature  °f  the  relief  prayed  is  such  that  the  heir  at 
n^^agor*  °  ,aw  nas  no  remedy  over  against  the  personal  estate,  the  personal 
representative  is  an  unnecessary  party ;  thus,  in  the  case  oC  a  bill 
filed  by  a  mortgagee  against  the  heir  of  a  mortgagor  to  foreclose, 
the  executor  of  the  mortgagor  is  an  Unnecessary  party,  because  in 
such  a  case  the  mortgagee  has  a  right  to  the  land  pledged,  and  if 
not  in  any  ways  bound  to  intermeddle  with  the  personal  estate,  or 
to  run  into  an  account  thereof;  and  if  the  heir  would  have  the 
benefit  of  any  payment  made  by  the  mortgagor  or  his  executor,  ha 
must  prove  it  (z)  (4).    And  it  makes  no  difference  if  the  mort- 

(t)  Knight  v.  Knight,  3  P.  Wma.  (y)  D* Aranda  v.WMttingham,!** 

833.  84. 

(«)  Knight  v.  Knight,  3  P.  Wms.  (x)  Duncombe  v.  Hanaley,  S  P. 

333;    and  see  Breaaenden    v.  De-  Wma.  333,  notia;  Fell  9.  Bwws,  2 

creeta,  2  Ch.  Ca.  197.  Bro.  C.  C.  279. 

(x)  Plonket  v.  Penaon,  2  Atk.  51. 

(1)  Story  Eq.  PI.  §  173  et  aeq. 

(2)  Story  Eq.  PL  §  91. 

3)  Story  Eq.  PL  f  175,  §  186,  §  196.    See  4  Kent,  (5th  ed.)  165,  Iff. 
(4)  Story  Eq.  PL  §  196,  &0Q. 
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gage  be  by  demise  lor  a  term  of  yean,  provided  the  mortgagor  was      P«*m» 
seized  in  fee ;  in  such  case  the  executor  is  an  unnecessary  party,  cSfendaat  has 
and  if  made  one,  the  bill  against  him  will  be  dismissed  with  a  remedy  over* 
coats  (a)  (1).    And  where  a  term  of  1000  years  had  been  granted,  whenheiT^ 
but  conditioned  to  sink  and  be  extinguished  upon  payment  of  an  B<*ks  eurren- 
annuity  for  forty-two  years,  and  at  the  expiration  of  the  time  a  bill  der  of  term- 
was  brought  by  the  heir  of  the  grantor  for  a  surrender  of  the  resi- 
due of  the  term,  it  was  held  that  the  persona]  representative  of  the 
grantor  need  not  be  a  party  (ft). 

Where  however  the  mortgagee  mixes  together  his  character  of 
mortgagee  and  general  creditor,  and  seeks  relief  beyond  that  to 
which  his  position  of  mortgagee  by  itself  would  strictly  entitle  him, 
then  it  would  appear  that  the  personal  representative  of  the  mort- 
gagor must  be  a  party  to  the  bill,  and  there  must  be  an  account  of 
the  personal  estate.  It  may  here  be  observed,  that  it  does  not 
seem  to  be  definitely  settled  whether,  when  the  mortgaged  estate 
is  insufficient  to  satisfy  the  amount  charged  upon  it,  and  the  per- 
sonalty is  also  inadequate  to  pay  all  the  debts,  the  mortgagee  is 
entitled  to  prove  against  the  personalty  for  the  whole  of  his  debt, 
or  only  for  the  residue,  after  deducting  what  he  has  received  from  When  sale 
his  security  (e)  (2).    In  suite  of  this  description,  the  Court  will  of%m\otu£ 

(a)  Bradshaw  v.  Outrun,  13  Ves.  (ft)  Bsmpfield  v.  Vanghan,  Rep.  t. 

234.     If  the  mortgage  was  of  a  chat-  Finch,  104. 

tel  interest,  of  course  the  executor,  (e)  Mason  v.  B°g£t  2  M.  AC. 

and  not  the  heir,  would  be  the  proper  443 ;  Greenwood  v.  Taylor,  1  R.  & 

party  ;  and  if  freehold  and  leasehold  M.  185 ;  Greenwood  v.  Firth,  2  Hare, 

estates  are  both  comprised   in  the  241,  n. ;  Tipping  v.  Power,  1  Hare, 


same  mortgage,  both  the  heir  and  ex-    405 ;  Marshall  v.  Macartney,  3  Dr. 
ecutor  will  be  necessary  parties  to  a    &  W.  232. 
bill  of  foreclosure.    Robins  v.  Hodg- 
son, Rolls,  15  Feb.  1794. 


(1)  A  mortgagee,  who  has  entered  for  condition  broken,  may  have  an  ac- 
tion on  the  bond,  and  he  will  recover  the  difference  between  the  value  of 
the  bond  and  the  amount  of  the  principal  and  interest  on  the  bond.  Amory 
v.  Fairbanks,  3  Mass.  562;  Newall  v.  Wright,  3  Mass.  150 ;  4' Kent,  (5th  ed.) 
182, 183 ;  Tooke  v.  Hartley,  2  Bro.  C.  C.  JTerkins's  ed.)  126, 127  and  notes ; 
Perry  v.  Barker,  8  Sumner's  Vesey,  527,  Perkins's  note  (a)  and  cases  cited ; 
Hatch  v.  White,  2  Gallis.  152;  Globe  Ins.  Co.  v.  Lansing,  5  Cowen,  380 ; 
Omaly  9,  Owen,  3  Mason,  474;  Lansing  v.  Goelet,  9  Cowen,  346 ;  Lowell  v. 
Leland,  3  Vermont,  581 ;  Callum  v.  Emanuel,  1  Ala.  N.  8.  23. 

The  value  of  the  land  may  be  ascertained  either  by  a  sale,  or  by  estimate, 
and  proof  of  the  value  of  the  property  mortgaged.  See  4  Kent  (5th  ed.)182,183; 
m  it    .«  _  ««.      ~  ~.  .-    . .  ,v-       *  .  Hodge  v. 

Newall*. 


Tooke  v.  Hartley,  2  Bro.  C.  C.  (Perkins's  ed.)  126, 127  and  notes ;  Hodge  v. 
Holmes,  10  Pick.  880,  381 ;  Amory  v.  Fairbanks,  3  Mass.  562 ;  f" 
Wright,  3  Mass.  150 ;  Briggs  v.  Richmond,  10  Pick.  396 ;  West  v.  ( 
lain,  8  Pick.  336;  Hart  v.  Ten  Eyck,  2  John.  Ch.  62 ;  Wiley  t>.  Angel,  1 


Clarke,  217;  Sufifern  v.  Johnson,  1  Paige,  460 ;  Downing  v.  Palmateer,  1 
Monroe,  66;  M'Gee  v.  Davie,  4  J.  J.  Marsh.  70 ;  Bank  of  Ogdensburg  v. 
Arnold,  5  Paige,  38. 
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Persons      decree  not  a  foreclosure  but  a  sale  of  the  estate  (d)  (I),  to  which 
against   whom  ,.       ..  ...  ,  .„  *    '\  ' \ . 

Defendant  has  a  mortgagee  is  not  ordinarily  entitled  upon  a  bill  filed  bj  himwith- 

a  remedy  ovei.  out  reference  to  his  rights  as  a  general  creditor  (e ).     Where  the 

v,^^v^^ta^  bill  is  filed  to  redeem  a  mortgage  against  the  heir  of  a  mortgagee, 

the  personal  representative  must  also,  as  the  party  entitled  to  the 

money,  be  made  a  party  to  the  suit  (2),  because,  although  the 

mortgagee  upon  paying  the  principal  money  and  interest  has  a 

right  to  a  reconveyance  from  the  heir,  yet  the  heir  is  not  entitled 

to  receive  the  money ;  and,  if  it  were  paid  to  him,  the  personal 

representative  would  have  a  right  to  sue  him  for  it 

Heir  at  law  of      Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies 

purchaser  in     intestate  as  to  the  estate  contracted  for  before  the  completion  of 

suits  for  spe- 

cine  perfor-      the  contract,  the  vendor  has  a  right  to  file  a  bill  against  his  person- 

mance.  aj  representative  for  payment  of  the  purchase-money,  but  if  he  does, 

he  must  make  the  heir  at  law  a  party,  because  the  heir  is  the  per- 
Where  vendee  son  entitled  to  the  estate.     And  for  the  same  reason  where  the 
lite8: P         *    vendee,  after  the  cause  was  at  issue,  died,  having  devised  the  es- 
tate which  was  the  subject  of  the  suit  to  infant  children,  and  the 
plaintiff  revived  against  the  personal  representatives  only  ;  it  was 
held  that  the  infant  devisees  were  necessary  parties,  and  the  suit 
was  ordered  to  stand  over,  in  order  that  they  might  be  brought  be- 
fore the  Court  (/)  (3). 
Personal  rep-        Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill  against 
resentative  of  tne  neir>  the  heir  would  have  a  right  to  insist  upon  the  personal 
representative  being  brought  before  the  Court,  because  the  pur- 
chase-money is  in  the  first  instance  payable  out  of  the  personal  es- 

(d)  Daniell  v.  Skipwith,  2  Bro.  C.  scends  upon  an  infant ;  4,  where  the 
C.  155  ;  see  also  Christopher  v.  mortgage  is  of  an  adrowson ;  5,  where 
Sparke,  2  J.  &  W.  229.  the  mortgagor  becomes  a  bankrupt; 

(e)  The  cases  in  which  a  mortga-  and  6,  where  a  mortgage  is  of  an  es- 
gee  may  have  a  sale  instead  of  a  fore-  tate  in  Ireland.  Vide  2  Powell  on 
closure,  are — 1,  where  the  estate  is  Mortgages,  by  Coventry,  1016,  n.  T. 
deficient  to  pay  the  incumbrance;  2,  [2  Story  Eq.  Jur.  §  1026]. 

where  the  mortgage  is  of  a  dry  rever-         (/)  Townsend  v.  Champernowne, 
sion ;  3,  where  the  mortgagee  dies    9  rri.  130. 
and  the  equity  of  redemption    de- 

(1)  See  2  Story  Eq  Jur.  §  1025, 1026,  1027;  4  Kent,  (5th  ed.)  146, 147, 
182,  183.  It  is  not  a  matter  of  course,  on  a  bill  for  foreclosure  and  sale,  to 
order  the  whole  of  the  mortgaged  premises  to  be  sold.  Under  certain  cir- 
cumstances no  more  will  be  sold  than  enough  to  pay  the  debt  and  costs. 
Delabigarre  v.  Bush,  2  John.  490 ;  Suffern  v.  Johnson,  1  Paige,  450 ;  Brink- 
erhoff  v.  Thalhimer,  2  John,  Ch.  486. 

The  mortgaged  premises  may  be  sold  either  together  or  in  parcels,  as  will 
be  best  calculated  to  produce  the  highest  sum.  Suffern  v.  Johnson,  1  Paige, 
450 ;  Campbell  v.  Macomb,  4  John.  Ch.  534. 

(2)  Dexter  v.  Arnold,  1  Sumner,  108. 

(3)  See  Cox  v.  Sprode,  2  Bibb,  276 ;  Fisher  v.  Kay,  2  Bibb,  434 ;  Huston 
v.  M'Clarty,  3  Litt.  274  ;  Morgan  v.  Morgan,  2  Wheat.  90;  Story  Eq.  PI. 
§  160,  §  177 ;  Champion  v.  Brown,  6  John.  Ch.  402. 
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tate  (1).    But  where  a  bill  stated  that  an  estate,  purchased  in  the      .p*r,onf 
defendant's  name,  was  so  purchased  in  trust  for  the  plaintiff's  an-  ifefendant  has 
oestora  who  paid  the  purchase-money,  and  prayed  a  reconveyance,  a  remedy  over. 
a  demurrer  on  the  ground  that  the  executor  of  the  ancestor  was 
not  a  party,  was  overruled ;  because  the  purchase  money  having 
been  paid,  it  was  quite  clear  that  no  decree  could  have  been  made 
against  the  personal  representative  (g). 

Upon  the  same  principle  formerly  the  Courts  in  the  ease  of 
sureties,  and  of  joint  obligors  in  a  bend,  compelled  all  who  were 
bound  or  their  representatives  to  be  before  the  Court,  in  order  to 
avoid  the  multiplicity  of  suits  which  would  be  occasioned  if  one 
or  more  were  to  be  sued  without  the  others,  and  left  to  seek  con- 
tribution from  their  co-sureties,  or  co-obligors  in  other  proceedings ; 
but  we  have  seen  that  in  this  respect  the  82nd  Order  of  August, 
1841,  has  altered  the  practice  (A). 


Section  UL 


Of  Objections  for  want  of  Parties. 

Hating  endeavored  in  the  preceding  sections  of  this  Chapter  toflow  taken, 
point  out  the  parties  who  ought  to  be  brought  before  the  Court  by 
the  plaintiff,  hi  order  that  complete  justice  may  be  done  in  the  suit, 
the  next  step  is  to  show  in  what  manner  an  objection,  arising  from 
the  omission  of  any  of  these  parties  in  a  bill,  is  to  be  taken  advan- 
tage of  by  the  defendant,  and  how  the  defect  arising  from  such 
omission  is  to  be  obviated  or  remedied  by  the  plaintiff 

And  here  it  is  necessary  to  remark,  in  the  first  instance,  that  no  ^no  ■*•  con* 
.,       ,  -  .A  ,       ,  .     .—       j  sidered  parties 

persons  are  considered  as  parties  to  a  suit,  except  the  plaintiffs  and  to  a  suit. 

persons  against  whom  the  bill  prays  either  the  writ  of  subpoena,  or 

that  upon  being  served  with  a  copy  of  the  bill,  they  may  be  bound 

(g)  Astley   v.  Fountain,  Rep.  t.        (A)  Set  into,  page  316. 
Finch,  4. 

(1)  See  Story  Eq.  PI.  S  177.  Upon  a  bill  for  the  recision  of  a  contract 
for  land,  for  defect  of  title  in  the  vendor,  the  heirs  of  the  vendee  must  be 
made  parties.  Huston  v.  Noble,  4  J.  J.  Marsh.  136.  See  Harding  v.  Han- 
dy, 11  Wheat.  104. 
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By  Demurrer,  by  the  proceedings  in  the  cause  (1) ;  but  the  mere  naming  a  per- 
v-^~v'-^■''  son  as  a  defendant,  does  not  make  him  a  party  ( *).(£) • 

A  defect  of  parties  in  a  suit  may  be  taken  advantage  of  either 
by  demurrer,  plea,  or  answer  (3). 
Demurrer  for       Whenever  the  deficiency  of  parties  appears  on  the  face  of  a  bill, 
want  of  parties,  the  want  of  proper  parties  is  a  cause  of  demurrer  (4).     There  ap- 
pears to  be  some  doubt  whether  a  demurrer  of  this  nature  can  be 
partial,  and  whether  it  must  not  extend  to  the  whole  bill.     And  in 
the  case  of  The  East  India  Company  v.  Coles  (&),  Lord  Lough- 
borough was  inclined  to  think,  that  there  could  not  be  a  partial  de- 
murrer for  want  of  parties  ;  but  upon  Mr.  Mitford  mentioning  some 
cases  (/),  wherein  such  partial  demurrers  had  been  allowed,  the 
case  was  ordered  to  stand  over  to  the  next  day  of  demurrers  (5)  ; 
in  the  mean  time,  however,  the  plaintiff's  counsel,  thinking  it  bet- 
ter for  his  client,  amended  the  bill. 
Obviated  by         It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  bringing  a 
fOTo^Mion"6  necessary  PartJ  be^e  the  Court  is  suggested  by  the  bill,  as,  if  a 
personal   representative  is  required,   and   the  representation    is 
charged  to  be  in  litigation  in  the  Ecclesiastical  Court,  or  if  the  bill 
seeks  a  discovery  of  the  persons  interested  in  the  matter  in  ques- 
tion, for  the  purpose  of  making  them  parties,  and  charges  that 

(t)  Windsor  v.  Windsor,  2  Dick.  (J)  Astley  v.  Fountain,  Finch,  4  ; 

707.  Attwood  v.  Hawkins,    Finch,  113  ; 

(k)  3  Swan,  142,  n.  Bressenden  v.  Decreets,  2  Cna.  Ca. 

•  197. 

(1)  Story  Eq.  PI.  §  44,  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  86;  Walker  «. 
Hallett,  1  Ala.  (N.  S.)  379 ;  Lucas  v.  Bank  of  Darien,  2  Stewart,  280  ;  Lyle 
v.  Bradford,  7  Monroe,  113;  Huston  v.  M'Clarty,  3  Litt.  274. 

In  New  York  parties  may  be  treated  as  defendants,  by  a  clear  statement 
in  the  bill  to  that  effect,  without  praying  the  svbpcena.  The  reason  given  is 
that  in  that  state,  the  subpctna  is  issued  of  course,  and  that  a  formal  prayer  is 
unnecessary  to  entitle  the  plaintiff  to  process.  Brasher  v.  Cortlandt,  2 
John.  Ch.  245;  Elmendorf  «.  Delancy,  1  Hopk.  555;  Verplanck  v.  Mer- 
cant.  Ins.  Co.  2  Paige,  438. 

(2)  To  make  him  such,  process  must  be  issued  and  served  upon  him. 
Bond  v.  Hendricks,  1  A.  K.  Marsh.  594. 

(3)  See  Clark  v.  Long,  4  Rand.  451 ;  Story  Eq.  PI.  236. 

(4)  Mitchell  t>.  Lenox,  2  Paige,  281 ;  Robinson  v.  Smith,  3  lb.  222; 
Crane  v.  Deming,  7  Conn.  387 ;  Story  Sq.  PI.  §  541. 

Courts  will  take  notice  of  the  omission  of  the  proper  defendants  in  the  bill, 
though  no  demurrer  be  interposed,  when  it  is  manifest  that  the  decree  will 
have  the  effect  of  depriving  them  of  their  legal  rights.  Herrington  v.  Hub- 
bard, 1  Scam.  569 ;  Clark  v.  Long,  4  Rand.  451. 

(5)  It  is  good  ground  of  demurrer  to  the  whole  bill,  that  a  person,  who  has 
no  interest  in  the  controversy,  and  has  no  equity  as  against  the  defendant,  ta 
improperly  found  as  a  party  plaintiff.     Clarkson  v.  DePeyater,  3  Paige, 

The  proper  course,  where  there  is  a  want  of  necessary  parties,  is  to  order 
the  cause  to  stand  over,  to  enable  the  plaintiff  to  bring  the  necessary 
parties  before  the  Court ;  or  to  dismiss  the  bill  without  prejudice,  so  that  his 
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they  are  unknown  to  the  plaintiff,  a  demurrer  for  want  of  the  By  Demurrer, 
necessary  parties  will  not  hold  (m)  (1).  ^^■"v*^^ 

Upon  the  same  principle,  where  it  was  stated  in  a  bill  that  the 
defendant,  who  was  the  next  of  kin  of  an  intestate,  had  refused  to 
take  out  letters  of  administration,  and  that  the  plaintiff  had  ap- 
plied to  the  Prerogative  Court  for  administration,  but  having  been 
opposed  by  the  defendant,  was  denied  administration,  because  he 
could  not  prove  that  the  intestate  had  left  bona  notabilia ;  and  that 
he  had  afterwards  applied  to  the  Consistory  Court  of  Bath  and 
Wells,  where  he  likewise  failed,  because  he  could  not  prove  that 
the  intestate  had  died  in  the  diocese ;  and  that  the  defendant  had 
refused  to  discover  where  the  intestate  had  died ;  a  demurrer  for 
want  of  proper  parties,  because  the  personal  representative  of  the 
intestate  was  not  before  the  Court,  was  overruled  (n). 

It  is  said  that  a  demurrer  for  want  of  parties  must  show  who  are  Demurrer 
the  proper  parties;  not  indeed  by  name,  for  that  might  be  impossi-  J^orerpartief. 
ble  (o)  ;  but  in  such  a  manner  as  to  point  out  to  the  plaintiff  the 
objection  to  his  bill,  so  as  to  enable  him  to  amend  by  adding  the 
necessary  persons  (p)  (2).  Some  doubt  has  been  thrown  upon 
the  correctness  of  this  rule,  in  consequence  of  an  observation  by 
Lord  Eldon  in  Pyle  v.  Price  (q).  His  Lordship  is  there  reported 
to  have  said, "  that  beside  the  objection  which  had  been  mentioned 
at  the  bar,  to  the  rule  which  required  the  party  to  be  stated,  it  might 
appear  that  the  plaintiff  knows  the  party,1'  and  then  to  have  ob- 
served, "  perhaps  there  is  not  a  general  rule  either  way."  It  is 
submitted,  however,  that  this  observation  of  Lord  Eldon  does  not 
at  all  shake  the  rule  which  has  been  laid  down,  as  to  the  necessity 

(m)  Lord  Red.  180.  (?)  Lord  Red.  181 ;  Attorney-ge- 

(n)  D 'Anuria     v.    Whittingham,  neral  v.  Jackson,  11  Ves.  369. 

Mo*.  84.  (?)  6  Ves.  781 ;  and  see  Attorney- 

(o)  Tourton  *.  Flower,  3  P.  Wins,  general  v.  Corporation  of  Poole,  4  M. 


right  to  bring  a  new  suit,  making  all  proper  persons  parties  thereto,  will  not 
be  barred  by  the  decree.    Miller  v.  ArCan,  7  Paige,  452. 

Where  the  proper  parties  are  not  made  defendants,  and  the  bill  is  dismiss- 
ed, it  should  be  without  prejudice.  Huston  v.  M'Clarty,  3  Litt.  274 ;  Steele 
v.  Lewis,  1  Monroe,  49;  Royse  v.  Tarrant,  6  J.  J.  Marsh.  567;  post  341, 
note  ;  Mims  v.  Mims,  3  J.  J.  Marsh.  105,  Lewis  v.  Forbes,  4  ib.  189 ;  Cald- 
well v.  Hawkins,  1  Litt.  212 ;  Hackwith  v.  Dararon,  1  Monroe,  239 ;  Row- 
land v.  Garman,  1  J.  J.  Marsh.  77 ;  Van  Epps  v.  Van  Deusen,  4  Paige,  64 ; 
Stall  v.  Baskerville,  6  Munf.  20;  Payne  v.  Richardson,  7  J.  J.  Marsh.  240; 
Griffing  v.  Huddleston,  6  ib.  443;  Churchill  v.  Trippett,  ib.  517;  Beau- 
champ  v.  Handley,  1  B.  Monroe,  135, 139. 

(1)  See  Gilman  v.  Cairnes,  1  Breese.  124. 

(2)  Story  Eq.  PL  §  543  and  note,  in  which  is  a  form  of  demurrer  for  want 
of  necessary  parties. 
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By  Demurrer.  0f  pointing  out  who  the  necessary  party  is,  but  merely  refers  to  the 
K*^~>>/~^'  observation  made  at  the  bar,  that  there  was  no  rule  requiring  a  de- 
murrer to  state  the  parties,  that  is,  by  name,  as  it  might  be  out 
of  the  power  of  the  defendant  to  do  so ;  and  that  it  does  not  refer 
to  the  necessity  of  calling  the  plaintiff's  attention  to  the  descrip- 
tion or  character  of  the  party  required,  in  order  to  enable  him  to 
amend  his  bill,  without  putting  him  to  the  expense  of  bringing  his 
demurrer  on  for  argument,  which  he  might  otherwise  be  obliged  to 
do,  in  order  to  ascertain  who  the  party  required  by  the  defendant 
is. 
Amendment  Where  a  demurrer  for  want  of  parties  is  allowed,  the  cause  is 
*  not  considered  so  much  out  of  Court  but  that  the  plaintiff  may  a£ 
terwards  have  leave  to  amend,  by  bringing  the  necessary  parties 
before  the  Court  (r)  (1).  And  where  the  demurrer  has  been  ere 
tenus,  such  leave  will  be  granted  to  him  without  his  paying  the 
costs  of  the  demurrer ;  though  if  he  seeks,  under  such  circum- 
stances, to  amend  more  extensively,  than  by  merely  adding  parties, 
he  must  pay  the  defendant  the  costs  of  the  demurrer  (*). 

Upon  the  allowance,  however,  of  a  demurrer  for  want  of  parties, 
the  plaintiff  is  not  entitled  as  of  course  to  an  order  for  leave  to 
amend ;  where  it  is  said  that  a  bill  is  never  dismissed  for  want  of 
parties  (2),  nothing  more  is  meant  than  that  a  plaintiff,  who  would 
be  entitled  to  relief  if  proper  parties  were  before  the  Court,  shall 
not  have  his  bill  dismissed  for  want  of  them,  but  shall  have  an  op- 
portunity afforded  of  bringing  them  before  the  Court;  but  if  at 
the  hearing  the  Court  sees  that  the  plaintiff  can  have  no  relief  un- 
der any  circumstances,  it  is  not  bound  to  let  the  cause  stand  over 
that  the  plaintiff  may  add  parties  to  such  a  record  (/)  (3). 
If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the  bill, 

(r)   Bressenden   v.  Decreets,  ubi        (#)   Newton   v.  Lord  Egmont,  4 
supra ;  vide  etiam,  Lloyd  v.  Louring,    Sim.  585. 
6  Ves.  773.  (<)  Tyler  v.  Bell,  2  M.  &  C.  110. 

(1)  Story  Eq.  PI.  j  541  and  notes;  McElwain  v.  Willis,  3  Paige,  516; 
Lindley  v.  Cravens,  2  Blackf.  426. 

See  Harrison  v.  Rowan,  4  Wash.  C.  C.  202 ;  Arundel  v.  BlackwelL  Dev. 
Eq.354. 

(2)  Bnt  see  ante,  334,  note,  this  point,  and  Nash  t>.  Smith,  6  Conn.  428L 
The  bill  is  sometimes  dismissed  for  want  of  proper  parties,  bnt  without 

n'udice  to  the  plaintiff's  right  to  bring  a  new  suit.  Miller  e.  M'Crea, 
aige,  452;  Huston  v.  M'Clarty,  3  Litt.  274;  Steele  v.  Lewis,  1  Mon- 
roe, 49 ;  Royse  v.  Tenant,  6  J.  J.  Marsh.  567 ;  Story  Eq.  PL  §  541 ;  post, 
341,  342,  note. 

(3)  See  Story  Eq.  Pi.  §  641  and  note;  Russell  v.  Clarke,  7  Crtaeh,©, 
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the  defect  may  be  brought  before  the  Court  by  plea,  which  most      B7  **•»• 
aver  the  matter  necessary  to  show  it  (u)  (I). 

A  plea  for  want  of  proper  parties  is  a  plea  in  bar,  and  goes  to  p]eaa  0f  want 
the  whole  bill,  as  well  to  the  discovery  as  to  the  relief,  where  re-  of  partiei. 
lief  is  prayed  (z),  though  the  want  of  parties  is  no  objection  to  a 
bill  for  discovery  merely  (y). 

Where  a  sufficient  reason  to  execuse  the  defect  is  suggested  by  Not  allowed  if 
the  bill  (2),  where  a  personal  representative  is  a  necessary  party,  J^0^^" 
and  the  bill  states  that  the  representation  is  in  contest  in  the  Ec- 
clesiastical Court  (z) ;  or  where  the  party  is  resident  out  of  the 
jurisdiction  of  the  Court,  and  the  bill  charges  that  fact  (a) ;  or 
where  the  bill  seeks  a  discovery  of  the  necessary  parties  (6),  a  plea 
for  want  of  parties  will  not,  any  more  than  a  demurrer  for  the 
same  cause,  be  allowed,  unless  the  defendant  controverts  the  excuse  Most  contro- 
made  by  the  bill,  by  pleading  matter  to  show  it  false  (c).    Thus,  ^Ja^b^bUl 
in  the  first  instance  above  put,  if  before  the  filing  of  the  bill  the 
contest  in  the  Ecclesiastical  Court  had  been  determined,  and  ad- 
ministration granted,  and  the  defendant  had  showed  this  by  his 
plea,  the  objection  for  want  of  parties  would  not  in  strictness  have 
been  good. 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  allowing  Leave  to 
it,  generally  gives  the  plaintiff  leave  to  amend  the  bill,  upon  pay-  ^*nd  after 
ment  of  costs ;  a  liberty  which  he  may  also  obtain  after  allowance 
of  the  plea,  according  to  the  common  course  of  the  Coutt,  for  the 
suit  is  not  determined  by  the  allowance  of  a  plea  (d)  (3). 

The  defendant  may  also  by  his  answer  object  that  the  bill  is  de-  Objection  bjr 
fective  for  want  of  parties,  in  which  case  the  plaintiff  is  now,  un-  answer- 
der  the  99th  Order,  of  August,  1841,  within  fourteen  days  after 
answer  filed,  at  liberty  to  set  down  the  cause  for  argument  upon 
that  objection  alone.  If  he  does  so,  the  objection  is  argued,  the 
plaintiff  commencing.  After  the  argument,  the  Court  makes  an 
order,  declaring  its  opinion  upon  the  record  as  it  then  stands ;  but 

(u)  Lord  Red.  280;  1  Vera.  110 ;  (z)  Plunkett  t>.  Penson,  2  Atk.  51. 

2  Atk.  51.  (a)  Cowslad  ».  Cely,  Prec.  Ch. 

(z)  Plunkett  v.  Penson, 2  Atk.  51 ;  83  ;  Darwent  v.  Walton,  2  Atk.  510. 

Hamm  v.  Stevens,  1  Vera.  110.  (b)  Bowyer  v.  Covert,  1  Vern.  95. 

(y)  Sangosa  v.  East  India  Compa~  (c)  Lord  Red.  281. 

ny,  2  Eq.  Ca.  Ab.  170,  PI.  28  (<*)  Ibid. 


I 

andi 


1)  Robinson  v.JSmith,  3J>aige,  222;  Story  Eq.  PI.  §  236. 


Gilman  v.  Cairnes,  Breese,  124. 
3)  Harrison  v.  Rowan,  4  Wash.  C.  C.  202;  Story  Eq.  PI.  §  885,886, 
I  note  in  which  is  inserted  the  roles  of  the  Supreme  Court  of  the  United 

States  on  the  subject  of  amendments,  adopted  January  Term,  1842.    See 

also  17  Peters,  App.  66;  1  Howard  Introd.  50,  51. 
TOL.  I.  29 
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At  the  hearing,  the  objection  cannot  finally  be  disposed  of  until  the  hearing,  be* 
cause  it  is  impossible  at  the  beginning  of  a  cause  to  declare  who 
will  be  necessary  parties  at  the  end  (e).  If,  on  the  other  hand,  the 
plaintiff  does  not  set  down  the  cause  upon  the  objection  for  want 
of  parties,  he  subjects  himself  to  the  penalty  t that  he  will  not  it 
the  hearing  be  entitled,  as  of  course,  to  an  order  to  amend  by  add* 
ing  parties :  he  would  still,  however,  be  at  liberty  to  make  out  a 
special  case  for  the  exercise  of  the  discretion  of  the  Court,  in  hb 
favor,  and  the  Court  would  then  have  to  decide  whether  his  bill 
should  be  dismissed  for  want  of  parties*  or  retained  with  liberty 
either  to  amend  (/),  or  to  file  a  supplemental  bill  for  the  purpose 
of  bringing  the  proper  parties  before  the  Court  It  is  to  be  ob- 
served, that  the  order  only  allows  fourteen  days  after  answer  for 
the  plaintiff  to  set  down  his  cause  upon  the  objection  for  want  of 
parties,  but  the  V.  C.  of  England  has  decidedf  that  this  only  means 
that  the  cause  may  be  set  down  within  this  period  as  a  matter  of 
course,  but  that  afterwards  the  leave  of  the  Court  may  be  obtain- 
ed (g).  Previously  to  the  Orders  of  1841,  when  an  objection  for 
want  of  parties  was  taken  at  the  hearing,  the  rule  with  respect  to 
costs  was,  that  if  the  objection  for  want  of  parties  had  been  taken 
by  the  defendant's  answer ;  or  if  it  arose  upon  a  statement  of  the 
bill,  then  the  liberty  to  amend  or  file  a  supplemental  bill,  was  not 
given  to  the  plaintiff,  except  upon  the  terms  of  his  paying  to  the 
defendant  the  costs  of  the  day ;  but  if  the  objection  depended  up- 
on a  fact  within  the  defendant's  knowledge,  and  was  not  raised  by 
his  answer,  the  order  would  be  made  without  payment  of  costs  of 
the  day  (A)  (1). 
_  The  recent  Orders  do  not  appear  directly  to  have  affected  this 

rule  concerning  costs  in  such  cases,  but  the  40th  Order,  of  August, 
1841,  provides,  that  if  the  defendant  shall  at  the  hearing  of  a  cause 
object  that  a  suit  is  defective  for  want  of  parties,  not  having  by 
plea  or  answer  taken  the  objection,  and  therein  specified  by  name 
or  description  the  parties  to  whom  the  objection  applies,  the  Court, 

(«)  Bradstock  t>.  Whatley,  6  Beav.  Attorney-general  v.  Hill,  3M.&C. 

451.  247;   Mason  v.  Franklin,  T.  &  C. 

(/)  39th  Order,  Aug.  1841, &  B.C.  242;  Perkins  t>.  Bradley,  1  H.  819, 

(g)  Cockburn   v.  Thompson,   13  where  notice  of  disclaimer  had  been 

Sim.  188.  given  to  the  objecting  defendant;  a* 

(A)  Mitchell  v.  Bailey,  3  Mad.  61 ;  to  the  amount  of  costs,  see  35th  Ord. 

Furze  v.  Sharwood,  5  M.  &  C.  96;  1828. 

(1)  See  Colt  v.  Lasnier,  3  Cowen,  320;  Story  Eq.  PI.  §  541.  When 
the  objection  is  taken  by  demurrer,  and  sustained,  the  defendant  will  be  en- 
titled to  his  costs ;  but  when  it  is  taken  at  the  hearing  only,  the 
is  usually  not  entitled  to  his  costs.    Story  Eq.  Fl.  541. 
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if  it  shall  think  fit,  may  make  a  decree  saving  the  rights  of  the  ah*  At  the  hearing, 
sent  parties  (1).  v^"v^w 

The  discretion  given  to  the  Court  by  this  Order  will  only  be 
exercised  in  cases  where  the  rights  of  the  absent  party  can  be  pro- 
tected by  the  decree  as  if  he  were  present ;  or  at  all  events  where 
the  rights  cannot  be  prejudiced  by  a  decree  made  in  their  ab- 
sence. Consequently,  in  a  suit  for  the  execution  of  a  trust  crea- 
ted for  the  benefit  of  creditors  against  the  trustees,  Sir  James 
Wigram,  V.  C,  refused  to  make  a  decree  in  the  absence  of 
the  person  who  created  the  trust  or  his  personal  representa- 
tive (t). 

The  Court  will  not  at  the  hearing  give  leave  to  the  plaintiff  Co 
amend  by  adding  parties,  if  by  so  doing  the  nature  of  the  ease 
made  by  the  bill  will  be  changed  (k) ;  an  order  was  however  made 
at  the  hearing,  that  the  plaintiffs  should  be  at  liberty  to  amend 
their  bill  by  adding  parties,  as  they  should  be  advised,  or  by  show- 
ing why  they  were  unable  to  bring  the  proper  parties  before  the 
Court  (/). 

The  proper  time  for  taking  an  objection  for  want  of  parties  is  objection 
upon  opening  the  pleadings,  and    before  the  merits  are  dis-  ought  to  be 
cussed  (m);    but  it  frequently  happens  that  after  a  cause  h**^*1^*1116 
been  heard,  the  Court  has  felt  itself  compelled  to  let  it  stand  over 
for  the  purpose  of  amendment  (*)  (2).     • 

The  objection  for  want  of  parties  ought  to  proceed  from  a  de-  Objection 

fendant,  for  it  has  been  decided  that  the  plaintiff  bringing  his  oaffht  to  pro- 
■       ••i  •  ceed  from  de* 

cause  to  a  hearing  without  proper  parties,  cannot  put  it  off  with-  fendant. 

out  the  consent  of  the  defendant  (o).     Cases  of  exception  may 

(t)  Kimber  v.  Ensworth,  1  H.  293 ;  (»)  Ibid. 

see  alio  May  v.  Selby,  1  Y.  &  C.  (o)  Innea  v.  Jackson,  16  Vei.  356; 

237;  and  Faulkner  v.  Daniel],  3  H.  for  the  circumstances  under  which 

199.  the  defendant  most  aupport  hia  ob- 

fc)  Deniaton  t>.  Little,  8  Seh.  A  faction  by  evidence,  aee  Campbell  v. 


«* 


'.  11  a.  Dickens,  4  Y.  &  C.  17,  Exch.  K 

(ft  Milligan  v.  Mitchell,  1  M.  &  Barker  v.  Railton,  11  Law  Journ.  N. 

C.  511,  [Story  Eq.  PI.  S  541,  note].  8.,  372. 
(m)  Jonea  v.  Jonee,  3  Atk.  111. 

(1)  Story  Eq.  PI.  &  236,  note,  in  which  it  ia  aaid  that  the  same  rale  haa 
been  adopted  by  the  Supreme  Comrt  of  the  U.  States,  53d  rale  of  the  Rnleain 
Equity  of  S.  C.  of  U.  States,  January  Term,  1842.  See  Clymer  ».  James, 
Halat.  Dig.  168;  port,  342,  note;  Story  Ea.  PI.  §  332. 

(2)  See  Felch  v.  Hooper,  20  Maine,  163, 164 ;  Clark  v.  Lone,  4  Rand. 
451;  Miller  v.  M'Can,  7  Paige,  452;  Cabeen  v.  Gordon,  1  Hill,  Ch.  53; 
R.Owing's  case,  1  Bland.  292 ;  Story  Eq.  PI  §  541 ;  Robinaon  «.  Smith, 
3  Paige,  222;  Mitchell  v.  Lenox,  9  Paige,  261;  Evan*  v.  Chiam,  10 
Maine,  223 ;  Clifton  v.  Haig,  4  Detain.  331 ;  ante,  334, 335,  note. 

The  ordinary  course  in  Chancery,  where  a  want  of  proper  parties  appears 
at  the  hearing,  ia  for  the  cause  to  stand  oyer  in  order  that  they  may  be  add- 
ed.   Colt  v.  Laanier,  3  Cowen,  320. 
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Plaintiff  may 
waive  relief 
against  absent 
parties. 


or  under- 
take to  give 
effect  to  their 
rights. 


At  the  hearing,  occur,  where,  for  instance,  the  plaintiff  was  not  aware  of  the  ex- 
istence of  persons  wljose  claims  could  touch  the  interests  of  those 
who  were  upon  the  record ;  but  that  ought  to  be  clearly  estab- 
lished ;  and  the  plaintiff  ought  to  apply  as  soon  as  he  has  obtained 
that  knowledge  (p)  (1). 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  of 
a  particular  party,  by  waiving  the  relief  he  is  entitled  to  against 
such  party  (q) ;  and  where  the  evident  consequence  of  the  estab- 
lishment of  the  rights  asserted  by  the  bill,  might  be  the  giving  to 
the  plaintiff  a  claim  against  persons  who  are  not  parties,  the  plain- 
tiff by  waiving  that  claim  may  avoid  the  necessity  of  making  those 
persons  parties  (r)  (2).  This,  however,  cannot  be  done  to  the 
prejudice  of  others  (5). 

In  some  cases  the  defect  of  parties  has  been  cured  at  the  hear- 
ing by  the  undertaking  of  the  plaintiff  to  give  full  effect  to  the  ut- 
most rights  which  the  absent  party  could  have  claimed,  those 
rights  being  such  as  could  not  affect  the  interest  of  the  defendants. 
Thus,  where  a  bill  was  filed  to  set  aside  a  release  which  had  been 
executed  in  pursuance  of  a  family  arrangement,  in  consequence 
of  which  a  sum  of  stock  was  invested  in  the  names  of  trustees  for 
the  benefit  of  the  plaintiff's  wife  and  unborn  children,  which  ben- 
efit would  be  lost  if  the  release  was  set  aside,  the  Master  of  the 
Rolls  held,  that  the  trustees  of  the  settlement  were  necessary  par- 
ties, in  order  to  assert  the  right  of  the  children,  but  upon  the 
plaintiff's  counsel  undertaking  that  all  the  monies  to  be  recovered 
by  the  suit  should  be  settled  upon  the  same  trusts  for  the  benefit 
of  the  plaintiffs  wife  and  children,  his  Honor  permitted  the  cause 
to  proceed  without  the  trustees,  and  ultimately,  upon  the  under- 
taking of  the  plaintiff,  declared  that  the  plaintiffs  were  not  bound 
by  the  release  (0  (3). 

As  a  decree  made  in  the  absence  of  proper  parties  may  be  re- 
versed, and  at  all  events  will  not  bind  those  who  are  absent,  or 
those  claiming  under  them  (u)  (4) ;  great  care  should  be  taken 


Decree  will 
not  bind 
absentees. 


(p)  Ibid. 

(q)  Pawlet  v.  The  Bishop  of  Lin- 
coln, 2  Atk.  296. 
(r)  Lord  Red.  180. 
(*)  Ibid. 


(I)  Harvey  v.  Cooke,  4  Ross.  35; 
and  Bee  Walker  v.  Jeffreys.  1  Hare. 
296,  and  341. 

(II)  Prac.  Reg.  299. 


(1)  See  Thompson  v.  Feeble,  6  Dana,  392. 

(2)  Story  Eq.  PI.  §  228, 127, 129,  213,  214. 

So  in  some  cases,  when  all  the  parties  are  not  before  the  Court,  the  merits, 
as  between  those  parties  who  are  before  the  Court,  may  be  decided  at  their 
request.    See  Wicklifle  v.  Clay,  1  Dana.  103. 

(3)  Story  Eq.  PI.  §  220. 

(4)  Storv  Eq.  PI.  §  236 ;  Whiting  t>.  Bank  of  U.  S.,  13  Peters,  14  i 
Spring  ».  Jenkins,  1  Ired.  Eq.  128. 
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to  have  the  necessary  parties  before  the  Court  at  the  hew-  Attfcehwifaf. 
ing  (x)  (1),  because,  as  we  hare  seen  before,  he  cannot  then  ap»  s^s"*"^' 
ply  for  leave  to  add  parties  without  the  consent  of  the  defendant 

The  most  usual  way  of  adding  parties  »  by  amendment  of  the  of  amending 
original  bill,  though  sometimes  it  is  dose  by  supplemental  bill,  bill  by  adding 
and  the  Court  will  suffer  the  plaintiff  to  amend  his  bill  by  adding  Part>M> 
parties  at  any  time  before  the  examination  of  witnesses  has  takes 
place  (8). 

An  order  to  amend  by  adding  parties  allows  of  the  introduction  As  co-plain- 
of  apt  words  to  charge  them ;  but  it  seems  that  the  plaintiff,  if  it  is 
necessary,  should  apply  for  liberty  to  add  allegations  applicable  to 
the  case  of  the  proposed  new  parties,  as  this  is  not  included  in 

(z)  For  cases  in  which  the  defect  voluntary  appearance  of  the  hearing, 
of  parties  has  been  remedied  by  the    Tide  ante,  p.  237. 

(1}  Joy  *.  WirU,  1  Wash.  C.  C.517. 

(2)  Where  new  parties  are  added  in  a  case  after  the  testimony  is  taken, 
the  cause  should  be  heard  on  bill  and  answer  as  to  each  new  defendants. 
Smith  «.  Baldwin,  4  Hal.  A  John.  331. 

In  respect  to  amendments  as  to  parties,  the  Courts  are  more  liberal  than 
as  to  other  amendments.  Courts  of  Equity  will  not  dismiss  bills  absorate- 
iy,  for  want  of  proper  parties,  where  the  plaintiff  unows  enough  to  give  color 
to  hie  claim  for  relief  against  the  parties  not  before  the  Court.  Allen  v. 
Smith,  1  Leigh,  331 ;  Story  Eq.  PI.  §  236 ;  Hutchinson  ©.  Reed;  1  Hoff. 
Ch.  R.3I& 

If  the  objection  of  the  want  of  the  proper  parties  is  taken  by  plea  or  demur- 
rer, it  is  a  matter  of  course  to  dismiss  the  plaintiff's  bOl  upon  the  allow- 
ance of  the  plea  or  demuner,  unless  the  plaintiff  takes  issue  on  the  plea, 
or  obtains  leave  to  amend  on  the  usual  terms.  Van  Epps  e.  Van  Deusen,  4 
Paige,  64, 76. 

If  the  defendant  makes  no  objection  for  want  of  proper  parties,  either  by 
plea,  answer  or  demurrer,  and  raises  that  objection  for  the  first  time  at  the 
hearing,  the  bill  should  not  be  dismissed,  where  the  defect  can  be  remedied 
by  an  amendment  or  a  supplemental  bill,  provided  the  nlaintiff  electa  to 
bring  the  proper  parties  before  the  Court  within  a  reasonable  time ;  lb.  p.  78. 
The  onlv  exception  to  the  rule  arises  where  it  appears  that  the  necessary 
parties  nave  been  left  out  of  the  bill  by  the  fraud  or  bad  faith  of  the 
plaintiff,  ib.  See  Rowland  ».  German,  1  J.  J.  Marsh,  76;  Parberry  v.  Go- 
ram,  3  Bibb,  108 ;  Cabeen  v.  Gordon,  1  Hill,  (S.  C.)  Ch.  53 ;  Hutchinson  v. 
Reed,  1  Hoff.  Ch.  R.  390 ;  Clifton  v.  Haig,  4  Desaus,  331 ;  New  London 
Bank  v.  Lee,  11  Conn.  112;  Malin  v.  Malin,  2  John.  Ch.  338;  Nash  v. 
Smith,  6  Conn.  422 ;  Rogers  v.  Rogers,  1  Hopkins,  515 ;  S.  C.  I  Paige,  168 ; 
S.  C.  2  Paige,  467;  Bland  v.  Wyatt,  1  Hen.  &  Munf.  43;  Sears  *.  Powell, 
5  John.  Ch.  259;  Bowen  o.  Idley,  6  Paige,  46;  Ensworth  v.  Lambert,  4 
John.  Ch.  605. 

If  the  bill  is  dismissed  for  want  of  the  proper  parties,  it  should  not  be  dis- 
missed absolutely,  but  without  prejudice  to  the  right  of  the  plaintiff  In 
any  future  litigation.  See  Craig  e.  Barbour,  2  J.J.  Marsh.  220 ;  Thomp- 
son v.  Clay,  3  Monroe,  361 ;  Van  Epps  v.  Van  Deusen,  4  Paige,  76;  Miller 
v.  M'Can,  7  Paige,  452 ;  Huston  v.  M'Clerty,  3  Litt.  274 ;  Steele  *.  Lewis, 
1  Monroe,  49;  ftovse  v.  Tarrant,  6  J.  J.  Marsh.  567;  Story  Eq.  PI.  J  236; 
West  v.  Randall,  2  Mason,  181 ;  Mechanics  Bank  of  Alexandria  v.  Setoni, 
1  Peters,  306;  Hunt  v.  Wickliffe,  8  Peters,  215. 
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be  hearing  the  liberty  to  amend  by  adding  parties  (y)  (1).  A  plaintiff  is  not 
obliged,  in  adding  parties  by  amendment,  to  make  them  defend- 
ants, he  may,  if  he  pleases,  apply  for  leave  to  make  them  co-plain- 
tiffs, and  he  has  been  permitted  to  do  so  by  special  motion  after 
the  defendants  have  answered  the  original  bill  (z)  (2).  It  is  to  be 
observed,  however,  that  after  answer,  the  addition  of  a  co-plaintiff 
is  not  a  matter  of  course ;  and  that  in  such  case  the  granting  or 
refusing  of  an  order  to  amend  by  adding  parties  as  plaintiffs,  is 
discretionary  in  the  Court  (a). 


Section  IV. 

Of  the  Joinder  of  Parties  who   have  no   Interest  in  the  Suit. 

An  defendant*.  It  has  been  before  stated,  that  no  one  should  be  made  a  party 
to  a  suit  against  whom,  if  brought  to  a  hearing,  there  can  be  no 
decree  (6)  (3) ;  thus  an  agent,  for  the  purchase  of  an  estate,  is  not 
a  necessary  party  to  a  bill  (4)  against  his  employer  for  a  specific 
performance,  although  he  signed  the  memorandum  for  the  pnr- 
Rcaiduary  chase  in  his  own  name  (c),  and  so  a  residuary  legatee  need  not 
be  made  a  party  to  a  bill  against  an  executor  for  a  debt  or  legacy, 
and  for  the  same  reason  in  a  bill  brought  by  or  against  the  assign- 
Bankrupts  and  ees  of  a  bankrupt  or  insolvent  in  respect  of  the  property  vested  in 
them,  under  the  bankruptcy  or  insolvency,  the  bankrupt  or  in- 
solvent should  not  be  parties  (d) ;  and  in  a  suit  to  ascertain  the 
property  in  a  certain  share  litigated  between  two  claimants,  the 

(y)  Hand  77.    Palk  v.  Lord  Clin-  Section  concerning  "  The  Amending 

ton,  12  Ves.  48;  Mason  v.  Franklin,  of  Bills." 

1  Y.  &  C.  242.  (6)  3  P.  Wins.  311,  n.  1. 

(x)  Hichens  v.  Congreve,  1   Sim.  (c)  Kingley  v.  Young,  Coop.  Tr. 

(a)  The  practice  relating  to  the  ad.        (<*)  Vide  ante,  Bankrupt  Defend- 
dition  of  parties  by  amendment  is    ants  Parties, 
treated  of  in  the  next  Chapter,  in  the 


(1)  When  the  plaintiff  is  allowed  to  amend  on  account  of  the  want  of  pro- 
per  parties,  he  possesses  the  incidental  right  to  amend  by  charging  all  such 
matters,  as  constitute  the  Equity  of  his  case,  against  the  new  parties.    Ste- 
phens J.  Frost,  2  Younge  &  Coll.  297;  StoryEq.  PI.  §  541  and  note. 
M'CaJ ^7Pai  ^451*'  Mitchell»  X  MJlne  &  Craig,  433,  442,  443;  Miller  r. 

(3)  Todd  v.  Sterrett,  6  J.  J.  Marah.  432;  Story  Eq.  PI.  §  231  and  notes 
and  cases  cited.  '  J      n         ' 

(4)  Story  Eq.  PL  §  231. 

Jnn      A1«  Z'  Vnlnjt'JF'  Mmh'  527  '>  Orkey  v.  Bend,  3  Edw.  482; 
iJT  •'  Hart' l  Hen'  &  Munf-  «*>;   Davis  *.  Simpson,  5  Har.  &  John. 

*?£&£&*?&*%  ^SSf  ****»*.*  -hould  beaparty 
«««*  «  Alexander  t>.  Lee,  3  A.  K.  Marah.  484. 
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banking  company  is  not  a  necessary  party  (e).    Upon  the  same  As  Defendant* 
principle,  persons  who  are  mere  witnesses,  and  may  be  examined  Mere  wjtoei. 
as  such,  ought  not  to  be  made  defendants  (/)  (1) ;  even  though  ses. 
the  object  of  the  bill  is  to  obtain  a  discovery  in  aid  of  an  action 
at  Law  in  which  their  discovery  would  be  more  effectual  than  their 
examination  (g)  (2). 

This  rule  is,  however,  liable  to  exceptions ;  thus  in  cases  where  Members  and 
under  certain  circumstances  a  discovery  upon  oath  is  desirable  jJjJJJJ^  cor" 
from  individual  members  of  a  corporation  aggregate,  or  from  the 
officers  of  a  corporation,  such  members  or  officers  may  be  made 
defendants  (h)  (3) ;  with  respect  to  the  latter  case,  it  has  been  ob- 
served by  Lord  Eldon,  that  "  the  principle  upon  which  the  rule 
has  been  adopted  is  very  singular :  it  originated  with  Lord  Tal- 
bot (i),  who  reasoned  thus  upon  it,  that  you  cannot  have  a  satis- 
factory answer  from  a  corporation,  therefore  you  make  the  secre- 
tary a  party,  and  get  from  him  the  discovery  you  cannot  be  sure 
of  having  from  them,  and  it  is  added,  that  the  answer  of  the  sec- 
retary may  enable  you  to  get  better  information."  "  The  first  of 
these  principles,"  continues  his  Lordship,  "  is  extremely  question- 
able, if  it  were  now  to  be  considered  for  the  first  time ;  and  as  to 
the  latter,  it  is  very  singular  to  make  a  person  a  defendant  in  or- 
der to  enable  yourself  to  deal  better,  and  with  more  success,  with 
those  whom  you  have  a  right  to  put  upon  the  record ;  but  this 
practice  has  so  universally  obtained  without  objection,  that  it 
must  be  considered  established  (£)." 

Other  persons  are  mentioned  by  Lord  Eldon  as  affording  ex-  Agenti  to  sell, 
ceptions  to  the  rule  before  laid  down,  that  mere  witnesses  cannot  auctioneers, 
be  made  parties  to  a  suit,  viz.  agents  to  sell,  auctioneers,  &c,  who 
have  been  made  defendants  without  objection  (I) ;  his  Lordship, 
however,  appears  to  have  thought  that  the  practice  of  making  such 
persons  parties  arose  originally  from  their  having  some  interest, 
such  as  holding  deposits,  which  might  entitle  the  plaintiff  to  relief 
against  them,  and  it  has  been  since  held  that  an  agent  who  bids 

(e)  Scawin  v.  Sea  win,  1  Y.  &  C.  (A)  Vide  ante,  Corporations,  180. 

68.  (i)  Wych  v.  Meal,  3  P.  Wms.  210. 

(/)  Plummer  v.  May,  1  Ves.  426;  (k)  7  Ves.  289. 

How  v.  Best,  5  Mad.  19.  (Q  Ibid. 

(g)  Fenton  t>.  Hughes,  7  Yes.  286. 

(1)  Footman  v.  Pray,  R.  M.  Charlt.  291 ;  Story  Eq.  PI.  §  234,734  ;  Fen- 
ton v.  Hughes,  7  Sumner's  Vesey,  287,  Perkins's  note  (a)  and  cases  cited ; 
Newman  v.  Godfrey,  2  Bro.  C.  C.  (Perkins's  ed.)  332 ;  2  Story  Eq.  Jur.  § 
1499;  Wigram  Discovery,  (Am.  ed.)  p.  165,  §  235;  Hare,  65, 68, 73,  76. 

(2)  See  next  preceding  note,  and  ante,  180,  note. 

(3)  See  Fenton  v.  Hughes,  7  Sumner's  Vesey,  387,  Perkins's  note  (a)  and 
cases  cited  to  this  point ;  ante,  180  and  note. 
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Arbitrator!. 


As  Defendant*  at  an  auction  for  an  estate,  and  signs  the  memorandum  in  his  own 
name  for  the  purchase,  need  not  he  made  a  co-defendant  with  his 
employer  to  a  bill  for  the  specific  performance  of  such  agree- 
ment (m).  In  Dummer  v.  The  Corporation  of  Chippenham  (a), 
Lord  Eldon  also  mentions  as  cases  of  exception  to  the  general  rale 
above  referred  to,  those  of  arbitrators  and  attornies.  With  respect 
to  arbitrators,  however,  it  is  a  rule,  that  in  general  an  arbitrator 
cannot  be  made  a  party  to  a  bill  for  the  purpose  of  impeaching 
an  award,  and  that  if  he  is,  he  may  demur  to  the  bill,  aa  well  to 
the  discovery  as  to  the  relief  (0)  (1).  In  some  oases,  nevertheless, 
where  an  award  has  been  impeached  on  the  ground  of  gross  mis- 
conduct in  the  arbitrators,  and  they  have  been  made  parties  to  the 
suit,  the  Court  has  gone  so  far  as  to  order  them  to  pay  the 
costs  (p)  (2).  In  such  cases  Lord  Redesdale  considers  it  proba- 
ble that  a  demurrer  to  the  bill  would  not  have  been  allowed  (9), 
and  in  Lord  Lonsdale  0.  LitUedale  (r)  a  demurrer,  by  an  arbitra- 
tor, to  a  bill  of  this  nature  was  in  fact  overruled,  though  not  ex- 
pressly upon  the  ground  of  the  impropriety  of  making  an  arbitra- 
tor a  party,  but  because  the  bill  charged  certain  specific  acts 
which  showed  combination  or  collusion  between  him  and  one  of 
the  parties,  and  made  him  the  agent  for  such  party,  and  which  the 
Court  therefore  thought  required  an  answer  (3). 

But  although  arbitrators  may  be  made  parties  to  a  bill  to  set 
aside  their  award,  they  are  not  bound  to  answer  as  to  their  motives 
in  making  the  award,  and  they  may  plead  to  that  part  of  the  bill 
in  bar  of  such  discovery  (5) ;  but  it  is  incumbent  upon  them,  if 
they  are  charged  with  corruption  and  partiality  to  support  their 
plea  by  showing  themselves  incorrupt  and  impartial,  or  otherwise 
the  Court  will  give  a  remedy  against  them  by  making  them  pay 
costs  (t). 

From  the  preceding  cases  it  may  be  collected  that  arbitrators 
can  only  be  made  parties  to  a  suit  where  it  is  intended  to  fix  them 
with  the  payment  of  costs,  in  consequence  of  their  corrupt  or 
fraudulent  behavior,  and  in  such  cases  it  is  apprehended  that  the 
bill  ought  specifically  to  pray  that  relief  against  them.    The  same 


May  plead  to 
discovery, 


but  must  an- 
swer charges 
of  corruption. 


May  be  made 
to  pay  cost*. 


(in)  Coop.  Tr.  P.  42. 
(n)  14  Yea.  252. 

(0)  Steward  t>.  E.  I.  Company,  2 
Vera.  380;  Lord  Red.  162. 
(p)  Chicot  9.  Leqneane,  2  Ves. 


315 ;  Lingood  v.  Crouehcr.  9  Atk. 
395,950. 

(0)  Lord  Red.  162. 

(r)  Vea.  J.  451. 

(#)  Anon.  3  Atk.  644. 

(<)  lingood  v.  Croucher,  anpra. 


(1)  Story  Eq.  PI.  §  231. 

(2)  Story  Eq.  PI.  §  232  and  motet. 

(3)  2  Story  Eq.  Jar.  §  1500,  and  01 


1  cited. 
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rule  also  applies  to  the  other  case  of  exception  before  alluded  to,  Ai  Defendant 
as  having  been  mentioned  by  Lord  Eldon,  namely,  that  of  attor-  Attonii^T^' 
nies,  who  can  only  be  made  parties  to  a  suit  in  cases  where  they 
have  so  involved  themselves  in  fraud,  that  a  Court  of  Equity,  al- 
though it  can  give  no  other  relief  against  them,  will  order  them  to 
pay  the  costs  (1).    Thus,  where  a  solicitor  assisted  his  client  in 
obtaining  a  fraudulent  release  from  another,  he  was  held  to  be 
properly  made  a  party,  and  liable  to  costs  if  his  principal  was  not 
solvent  (u).     The  same  rule  applies  to  any  other  person  acting  in  £pnt* in 
the  capacity  of  agent  in  a  fraudulent  transaction,  as  well  as  to  an  transaction!, 
attorney  or  solicitor  (x)  (2).    It  is  to  be  observed,  that  in  such 
cases,  if  an  attorney  or  agent  is  made  a  party,  the  bill  must  pray 
that  he  may  pay  the  costs,  otherwise  a  demurrer  will  lie.     In  Le 
Texier  o.  The  Margravine  of  Anspach  (y),  one  of  the  questions  Married 
before  the  Court  was,  whether  a  married  woman  could  be  made  a  women 
party  to  a  suit  on  the  allegation,  that  in  certain  contracts  which 
were  the  subject  of  litigation,  she  had  acted  as  the  agent  of  her 
husband,  and  that  she  had  in  her  possession  Touchers,  &c,  the 
discovery  of  which  might  assist  the  plaintiff  in  his  case;  the  bill, 
which  did  not  pray  any  relief  against  the  wife,  had  been  demurred 
to,  and  Lord  Eldon  allowed  the  demurrer  on  the  ground  that  she 
was  merely  made  a  defendant  for  the  purpose  of  discovery,  and 
that  no  relief  was  prayed  against  her.     His  Lordship  said,  "  I 
give  no  judgment  as  to  what  would  have  been  the  effect  if  the  bill 
had  prayed  a  delivery  to  the  plaintiff  of  the  Touchers,  which  are 
charged  to  be  in  the  hands  of  the  wife ;  it  is,  however,  simply  as 
far  as  relief  goes,  a  bill  against  the  husband  only,  and  against  the 
wife  a  bill  for  discovery  only.    The  consequence  is,  that  independ- 
ent of  her  character  as  wife,  the  case  must  be  considered  as  one 
of  those  in  which  the  Court  does  sometimes  allow  persons  to  be 
made  parties,  against  whom  no  relief  is  prayed,  and  the  only  case 
of  that  kind  is  that  of  the  agent  of  a  corporation."     With  respect  Attorniea  or 
to  the  propriety  of  making  an  attorney  or  agent  a  party,  merely  a*e"*J  ha*in* 
because  he  has  deeds  or  other  documents  in  his  possession,  Lord  deeds,  Ac. 
Eldon,  in  Fenwick  ».  Reed  (z),  observed,  that  generally  speak- 
ing, and  prima  facie,  it  is  certainly  not  necessary  to  make  an  at* 
torney  a  party  to  a  bill  seeking  a  discovery  and  production  of  title- 

(«)  Bowie*  v.  Stewart,  1  Sch.  &        (y)  15  Vet.  164. 
Lef.  227.  (z)  1  Mer.  123. 

(x)  Bulkeley  o.  Dunbar,  1  Anat. 
37. 

(1)  Story  Eq.  PI. 

(2)  Story  Eq.  PL 
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Ai  Defendant* 


When  a  de- 
fendant, not 
interested, 
may  demur. 


Or  protect 
himself  from 
discovery  by 
answer. 


deeds,  merely  because  he  has  them  in  his  custody,  because  the 
possession  of  the  attorney  is  the  possession  of  his  client,  hot  cases 
may  arise  to  render  such  a  proceeding  advisable,  as  if  he  with- 
holds the  deeds  in  his  possession,  and  will  not  deliver  them  to  his 
client  on  his  applying  for  them  (1). 

Where  a  person  who  has  no  interest  in  the  subject-matter  of 
the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a  party  to 
a  suit  for  the  mere  purpose  of  discovery ;  the  proper  course  for 
him  to  adopt,  if  he  wishes  to  avoid  the  discovery,  is  to  dimmr  («). 
If,  however,  the  bill  states  that  the  defendant  has  or  claims  an  in- 
terest, a  demurrer  which  admits  the  bill  to  be  true,  will  not  of 
course  hold,  though  the  defendant  has  no  interest,  and  he  can  then 
only  avoid  answering  the  bill  by  plea  or  disclaimer  (s). 

The  question  whether  a  party  who  is  a  mere  witness  can  by  <m- 
swer  protect  himself  from  the  discovery  required,  appears  to  have 
given  rise  to  some  difference  of  opinion.  In  Cookson  v.  Elli- 
son (t),  the  plaintiff  made  a  person  defendant  who  was  merely  a 
witness,  and  might  have  been  examined  as  such,  and  therefore 
should  have  demurred  to  the  bill.  Instead  of  demurring,  however, 
the  defendant  put  in  an  answer,  which  not  having  satisfied  the 
plaintiff  as  to  one  interrogatory,  an  exception  was  taken,  and  the 
Master  reported  the  answer  sufficient;  but  upon  the  case  coming 
before  Lord  Thurlow,  upon  exception  to  the  Master's  report,  his 
Lordship  held  that  as  the  defendant  had  submitted  to  answer,  he 
was  bound  to  answer  fully.  In  a  subsequent  case  of  Newman  tr. 
Godfrey  (d)t  however,  Lord  Kenyon,  M.  R.,  appears  to  have  en- 
tertained a  different  opinion.  In  that  case,  the  defendant,  who 
was  a  mere  clerk,  was  alleged  m  the  bill  to  be  a  party  interested 
in  the  property  in  litigation,  and  in  support  of  such  allegation  va- 
rious statements  were  made,  showing  in  what  manner  his  interest 
arose ;  he  put  in  an  answer  denying  all  the  statements  upon  which 
the  allegation  of  his  being  interested  was  founded,  and  disclaiming 
all  personal  interest  in  the  subject-matter ;  and  to  this  answer  ex- 
ceptions were  taken  by  the  plaintiff,  because  the  defendant  had 
not  answered  the  subsequent  parts  of  the  bill,  which  exceptions 
were  disallowed  by  the  Master ;  and  upon  the  question  coming  on 
before  Lord  Kenyon,  upon  exceptions  to  the  Master's  reports,  he 


(a)  Lord  Red.  189. 


<8 


Ibid. ;  Plammer  v.  May,  1  Ves. 


a 


2  Bro.  C.  Q  332. 


(1)  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  677, 678. 
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thought  the  Master  was  right  in  disallowing  the  exceptions,  be-  At  Defendants 
cause  the  defendant  had  reduced  himself  to  a  mere  witness,  by 
denying  his  interest  and  disclaiming;  so  that  even  supposing  he 
had  an  interest  he  could  not,  having  disclaimed,  hare  availed  him-* 
self  of  it  These  contradictory  decisions  have  been  remarked 
upon  by  Lord  Eldon  in  two  subsequent  cases  (e) ;  and  his  Lord- 
ship's observations  in  those  cases  have  been  considered,  as  ap- 
proving of  Lord  ThurloVs  decisions  in  Cookson  *.  Ellison  (/). 
Nothing,  however,  can  be  collected  from  what  Lord  Eldon  has 
said  in  either  of  these  cases,  as  indicating  an  opinion  either  one 
way  or  the  other,  and  at  the  period  when  they  were  before  him, 
the  doctrine  that  a  party  could  not,  except  in  particular  cases,  pro* 
tect  himself  by  answer  from  making  a  full  answer  to  all  the  mat* 
ters  contained  in  a  bill,  does  not  appear  to  have  been  so  strictly 
adhered  to  as  it  was  Subsequently  (g)  (1). 

When  a  plaintiff  finds  that  he  has  made  unnecessary  parties  to  How  plaintiff 
his  bill,  he  may  either  dismiss  his  bill  as  against  them,  or  apply  to  may  ***  rid  of 
the  Court  for  leave  to  amend  his  bill  by  striking  out  their  names;  parties. 
in  either  case,  however,  the  order  will  only  be  made  on  payment 
of  their  costs  (2),  as  by  striking  them  out  as  defendants,  the  plain* 
tiff  deprives  them  of  the  opportunity  of  applying  for  their  costs  at 
the  hearing  (A). 

The  preceding  observations,  with  regard  to  the  joinder  in  the  Joinder  of 

suit,  of  persons  who  have  no  interest,  beneficial  or  otherwise,  in  iUC.n  "  co~ 
.         ..  -  «  ,  ,  .,     plaintiffs  im- 

the  subject-matter,  refer  to  cases  where  they  are  made  parties  de-  proper. 

fendants ;  the  rule,  however,  that  persons  who  have  no  interest  in 

the  litigation,  cannot  be  joined  in  a  suit  with  those  who  have, 

applies  equally  to  prevent  their  being  joined  as  co-plaintiffs. 


(«)  Fentonv.  Hughes,  7  Ves.  288;    art,  ibid.  296;  Shaw  v.  Ching,  ib. 
Baker  v.  Mellish,  11  Vea.  75,  76.  303,  and  poet,  Aniwer. 

field,  11  Vea.  283;  Fanlder  v.  Stu- 


laaer  v.  meinen,  ll  ves.  #o,  #u.  ow,  wu  muvi,  nuiwcr. 

(/)  Supra.  (h)  Wilkinson  v.  Belsher,  2  Bro. 

(b)  Vide  Dolder  v.  Ld.  Hunting-    272. 


u2} 


1)  Bee  a  discussion  of  this  subject  in  Wigram  Discovery,  (Am.  ed.)  PI. 

i, 149,  &c.  p.  86, 87  et  aeq.  See  also  Cuvler  v.  Bogert,  3  Paige,  186} 
Corbett  v.  Hawkins,  1  Younge  &  Jer.  425 ;  Phillips  v.  Prevost,  4  John.  Ch. 
205;  Whitney  t>.  Belden,  1  Edw.  386;  Method.  Epis.  Ch.  *.  Jacques,  1 
John.  Ch.  65 ;  Ogden  v.  Ogden,  1  Bland.  288;  Salmon  v.  Clagett,  3  Bland. 
125 ;  Ruvpers  v.  Dutch  Ref.  Ch.  6  Paige,  670.  In  Andrews  v.  Fisher,  3 
My.  &  Cr.  526,  it  was  held,  that  a  defendant  might  to  some  extent,  by  an- 
swer resist  discovery.  This  point,  relating  to  the  extent  to  which  a  defend- 
ant must  answer,  is  said  to  have  been  a  subject  of  much  controversy,  and 
of  various  conflicting  opinions.  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  339,  340 ; 
Bank  of  Utica  v.  Messereau,  7  Paige,  517 ;  Fonbl.  Eq.  B.  6,  ch.  3,  §2  and 
notes ;  Story  Eq.  PI,  §  846  et  seq.  and  notes ;  Cookson  *.  Ellison,  2  Bro  C 
C.  (Perkins's  ed.)  252  and  notes. 

(2)  Covenhoven  v.  Shuler,  2  Paige,  122. 
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As  co-plaintiffs  This  has  been  the  doctrine  of  the  Court  for  a  great  length  of 
time ;  thus,  in  the  case  of  The  Mayor  and  Alderman  of  Colches- 
ter (t),  Lord  Chancellor  Parker  said,  that  although  Equity  goes 
so  far  as  to  give  either  side  leave  to  examine  a  defendant  dt  bene 
esse,  yet  this  rule  has  not  been  extended  to  a  plaintiff,  in  which 
case,  if  he  be  an  immaterial  plaintiff,  the  defendant  may  demur 
(1).  So  in  Troughton  v.  Getley  (j  ),  it  was  said  and  not  denied, 
that  if  a  plaintiff  was  an  immaterial  party  the  defendant  might 
demur.  The  same  question  was  twice  decided  by  Sir  J.  Leach, 
V.  C.  In  Cuff  v.  Platell  (k),  a  general  demurrer  was  allowed  ex- 
pressly on  the  ground,  that  though  one  of  two  plain  tins  had  an 
interest  in  the  subject  of  the  suit,  the  other  had  no  interest  in  it 
In  Makepeace  v.  Haythorne  (/),  a  defendant  pleaded  in  bar  to  a 
bill  for  an  account  that  one  of  the  plaintiffs  was  an  uncertificated 
bankrupt ;  and  though  the  other  plaintiff  had  such  an  interest  as 
would  sustain  the  suit  if  he  had  sued  alone,  and  though  the  per- 
sons named  in  the  plea  as  assignees  of  the  bankrupt  defendant 
were  already  parties  in  respect  of  some  of  the  transactions  men- 
tioned in  the  pleadings,  so  that  nothing  could  turn  on  any  alleged 
want  of  parties  (even  if  the  plea  had  taken  such  an  objection, 
which  it  did  not  do),  the  Vice-Chancellor  allowed  the  plea  ex- 
pressly on  the  ground  that  one  of  the  parties  had  no  interest  in 
the  subject-matter  of  the  suit  (2). 

The  same  doctrine  was  followed  by  Lord  Lyndhurst,  in  the 
King  of  Spain  v.  Machado  (m),  in  which  several  plaintiffs  having 
an  interest  in  the  matter  of  the  suit  were  joined  with  others  who 
had  not,  but  were  merely  the  agents  of  their  co-plaintiffs,  and  a 
demurrer  to  the  whole  bill  was  allowed  (3).  And  in  Page  v. 
Townsend  (n),  where  a  bill  was  filed  by  four  plaintiffs  to  restrain 
the  piracy  of  engravings  published  in  this  country,  and  it  appeared 
upon  the  bill  that  all  four  plaintiffs  were  jointly  interested  in  the 
plates  or  designs  from  which  the  engravings  were  taken,  but  that 
two  of  them  only  published  them  in  England  for  their  own  bene- 
fit, the  other  two  plaintiffs  being  the  publishers  of  the  same  en- 
gravings in  Paris  for  their  own  benefit ;  The  V.  C.  of  England 
allowed  a  demurrer,  because  two  of  the  plaintiffs  only  appeared 
to  have  an  interest  in  the  suit,  the  publishers  in  Paris  not  being 

(i)  1  P.  Wms.  595.  (J)  Ibid.  244. 

(t)  1  Dick.  382.  (m)  Ibid.  225. 

(£)  4  Russ.  242.  (n)  5  Sim.  395. 

(1)  Story  Eq.  PI.  §  390. 

(2)  Story  Eq.  PI.  &  509,  551, 544 ;  Clarkson  t>.  De  Peyster,  3  Paige,  336. 

(3)  Story  Eq.  PI.  J  544. 
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represented  as  having  any  interest  in  the  work  published  in  Great  Aioo-plamtiflb 
Britain  (o).  v^*s^^^ 

But  although  persons  having  no  interest  in  the  subject-matter  in  rapplemen- 
of  a  suit,  cannot  as  we  have  seen  be  joined  as  co-plaintifis,  yet  tal  bills. 
where  persons  having  at  the  time  a  joint  interest,  file  an  original 
bill,  and  afterwards  one  of  the  co-plaintifls  parts  with  his  interest, 
such  co-plaintiff  may  afterwards  join  in  a  supplemental  bill  filed 
for  the  purpose  of  bringing  additional  matter  before  the  Court ; 
because,  although  he  may  have  parted  with  his  interest  in  the  sub- 
ject-matter, he  is  stHl  interested  in  the  suit  in  respect  of  his 
liability  to  costs.  Thus,  where  a  bill  was  filed  in  the  Exchequer 
by  certain  persons  on  behalf  of  themselves,  and  other  members 
of  a  Joint-Stock  Company,  to  which  an  answer  was  pot  in  and  a 
decree  made,  setting  aside  certain  contracts  between  the  plaintifs 
and  the  defendant,  and  directing  various  accounts  and  inquries, 
and  afterwards  a  supplemental  bill  was  filed  in  the  name  of  the 
same  plaintifis  against  the  same  defendant,  seeking  amongst  other 
things  a  lien  on  a  part  of  the  purchase  money,  which  had  been 
paid  to  the  defendant,  to  which  a  plea  was  put  in  by  the  defendant 
on  the  ground  that  one  of  the  plaintiffs  in  the  supplemental  bill 
had,  previously  to  the  filing  of  it,  parted  with  all  his  interest  in  the 
partnership,  dec.,  Lord  Lyndhurst,  C.  B.,  overruled  the  plea, 
being  of  opinion  that  the  supplemental  bill  was  nothing  more  than 
a  continuation  of  the  original  bill,  and  his  Lordship's  decision 
was  afterwards  confirmed  by  Lord  Abinger,  C.  B.,  upon  a  rehear- 
ing (jp). 

It  is  to  be  observed,  that  the  common  case  of  joining  an  auc-  Auctioneer 
tioneer  and  the  vendor  in  a  bill  against  a  purchaser,  is  no  excep-  ^  vendor 
tion  to  the  rule  above  referred  to,  because  the  auctioneer  has  an 
interest  in  the  contract,  and  may  bring  an  action  upon  it;  he  is 
also  interested  in  being  protected  from  the  legal  liability  which  he 
has  incurred  in  an  action  by  the  purchaser  to  recover  the  deposit 
Nor  does  the  circumstance  of  the  assignor  and  the  assignee  of  a 
chose  in  action  being  capable  of  suing  together  constitute  an  ex- 
ception, because,  although  the  assignor  has  parted  with  his  bene- 
ficial interest  in  the  subject-matter,  he  still  is  interested  as  the 
owner  of  the  legal  estate  (y)  (1). 

(c)  Vide  etiam,  Delondre  «.  Shaw,        (p)  Small  v.  Attwood,  1  Young 
2  Sun.  237 ;  and  GHyn  v.  Soares,  3    St  Collier,  39,  Exc.  R. 
M.  &  K.  468,  478.  (?)  Ryan  v.  Anderson,  3  Mad.  174. 

(1)  See  Story  Eq.  PI.  §  153  and  notei ;  ante,  247, 348  and  notei. 
vol.  i.  30 
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As  co-plaintiffs     if  the  fact  of  one  of  the  plaintiffs  having  no  interest  in  the  sait, 

Misjoinder  of   aPPears  on  tne  D*H|  advantage  most  be  taken  of  it  by  demurrer 

plaintiffs  how  (r)  (1).     If  the  fact  does  not  appear  upon  the  bill  it  may  be 

u^Tof dVWl"    brought  forward  by  plea  (s)  (2)  and  where  at  the  hearing,  the 

claim  of  one  of  two  co-plaintiffs  failed  entirely  whilst  that  of  the 

other  succeeded,  the  V.  C.  of  England  dismissed   the  bill  as 

against  both  plaintiffs,  but  without  prejudice  to  the  right  of  the 

one  who  had  succeeded  to  file  a  new  bill  (f ). 

Upon  a  simple  principle,  in  cases  where  all  the  plaintiffs  have 
an  interest  in  the  subject  of  the  suit,  but  their  interests  are  dis- 
tinct and  several,  they  will  not  be  allowed  to  sue  together  as  co- 
plaintiffs  (3) ;  thus  in  Hudson  ©.  Haddison  (ti),  where  a  bill  was 
filed  by  five  several  occupiers  of  houses  in  a  town,  to  restrain  the 
erection  of  a  steam  engine,  alleging  that  it  would  be  a  nuisance 
to  each  of  them,  the  V.  C.  of  England  dissolved  an  injunction 
obtained  in  the  suit,  upon  the  ground  that  each  occupier  bad  a 
distinct  right  of  suit,  and  therefore  that  they  could  not  sue  as  co- 
plaintiffs. 

(r)  Cuff  v.  Platell,  King  of  Spain  objection  of  this  kind,  if  not  raised 

v.    Machado,    Page    v.  Townsend,  upon  the  pleadings,  will  not  be  aJ- 

Delondre  v.  Shaw,  ubi  supra.  lowed  at  the  hearing,  Eades  r.  Har- 

(#)  Makepeace  v.  Hay thorne,  ubi  ris,  2  Y.  &  C.  230 ,  Raftety  v.  King, 

supra.  1  Keen,  601 ;  Cashell  v.  Kelly,  2  Dr. 

(0  Cowley  v.  Cowley,  9  Sim.  299 ;  &  W.  181. 
it  seems,  however,  that  in  general  an        («)  12  Sim.  416. 

(1)  Story  Eq.  PI.  §  541-544 ;  Bowie  v.  Minter,  2  Ala.  (N.  S.)  406. 

(2)  In  Watertown  v.  Cowen,  4  Paige,  510,  it  was  held  too  late  to  take  a 
mere  formal  objection  of  this  kind  for  the  first  time  at  the  heazing.  See 
Dickinson  v.  Davis,  2  Leigh,  401 ;  Sheppard  v.  Starke,  3  Munf.  29;  Mayo 
t>.  Murchie,  ib.  358 ;  Story  Eq.  PI.  §  544,  232,  236,  509. 

If  the  misjoinder  is  of  parties  plaintiffs,  all  the  defendants  may  demur; 
such  a  misjoinder  is  a  proper  ground  of  objection.  If  the  misjoinder  is  of 
parties  as  defendants,  those  only  can  demur,  who  are  improperly  joined. 
But  if  a  person  is  improperly  joined  as  a  defendant,  who  is  without  the  jurisdic- 
tion, and  is  therefore  a  party  only  by  virtue  of  the  usual  prayer  of  process, 
such  misjoinder  will  not  affect  the  cause ;  for  until  he  has  appeared  and 
acted,  no  decree  can  be  had  against  him.  And  in  cases  of  misjoinder  of 
plaintiffs,  the  objection  ought  to  be  taken  by  demurrer ;  for  if  not  so  taken, 
and  the  Court  proceeds  to  a  hearing  on  the  merits,  it  will  be  disregarded,  at 
least,  if  it  does  not  materially  affect  the  propriety  of  the  decree  Story  Ef. 
PI.  §  544  and  notes.  J 

(3)  Ohio  v.  Ellis,  10  Ohio,  456 ;  Poynes  t>.  Creagh,  2  Irish  Eq.  190 ;  Be* 
ty  v.  Judy,  1  Dana,  103;  Boyd  v.  Hoyt,  5  Paige,  65 ;  Story  Eq.  PL  $  V9, 
530,531 ;  Teaton  v.  Lenox,  8  Peters,  123;  Harrison  v.  Hogg,  2  Veser,  jr. 
323, 328 ;  Brinkerhoff  v.  Brown,  6  John.  Ch.  139, 150-153 ;  Claxkson  t.De 
Peyster,  3  Paige,  320 ;  Lentilhon  v.  Moffat,  1  Edw.  Ch.  451 ;  HaDett  *. 
Hallett,  2  Paige,  15 ;  Egbert  *.  Woods,  3  Paige,  517 ;  Van  Cteef  ».  Sickles, 
5  Paige,  505 ;  Baily  v.  Bruton,  8  Wendell,  339 ;  Finley  *.  Harrison.  5  J.  J. 
Marsh.  158 ;  Kay  v.  Jones,  7  J.  J.  Marsh.  37. 
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CHAPTER  VI. 


OF  THE  BILL. 


Section  I. — Of  the  different  sorts  of  Bills. 

It  has  been  before  observed,  that  a  suit  on  the  Equity  side  of  what  are  orig- 
the  Court  of  Chancery  is  commenced  on  behalf  of  a  subject  by  pre-  »*1  bills, 
ferring  what  is  termed  an  English  bill  (1).     If  commenced  by  the 
Attorney-general  on  behalf  of  the  Crown,  or  of  those  partaking  of 
its  prerogatives,  or  under  its  protection,  the  commencement  of  the 
suit  is  by  information  (a)  (2). 

English  bills,  if  they  relate  to  matters  which  have  not  previous-  in  Chancery, 
ly  been  brought  before  the  consideration  of  the  Court,  are  called 
original  bills,  and  form  the  foundation  of  most  of  the  proceedings 
before  what  is  termed  the  extraordinary  or  equitable  jurisdiction 
of  the  Court  of  Chancery  (3).    The  same  form  of  instituting  a  in  tj,c  Exche- 
suit  is  also  in  use  in  all  other  equitable  jurisdictions  in  the  king-  quer,  and  other 
dom.  jurisdictions. 

"*  ?ides  original  bills,  there  are  other  bills  in  use  in  Courts  of  Bills  not  orig- 
y,  which  are  preferred  when  it  becomes  necessary  to  supply  inai- 
efects  which  may  exist  either  in  the  form  of  the  original  bill, 
ly  have  been  produced  by  events  subsequent  to  the  filing  of  it. 
of  this  description  are  called  bills  which  are  not  original, 
stimes  a  person,  not  a  party  to  the  original  suit,  seeks  to  bring  In  nature  of 
roceedings  and  decree  in  the  original  suit  before  the  Court,  original  bills, 
le  purpose  either  of  obtaining  the  benefit  of  it,  or  procuring 
eversal  of  the  decision  which  has  been  made  in  it.     The  bill 
h  he  prefers  for  this  purpose,  is  styled  a  bill  in  the  nature  of 
iginal  bill  (4). 
sides  the  different  divisions  of  bills  here  enumerated,  origi-  Division  of. 

(a)  Ante,  Chap.  1. 

(1)  Story  Eq.  PI.  §  7 

(2)  Story  Eq.  PI.  §  8. 

(3)  Story  Eq.  PI.  §  16,22. 

(4)  Story  Eq.  PI.  §  16,  20,  21. 


lief. 
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Different  sorts  nal  bills  are  usually  divided  into  :  —  1.  Original  bills  praying  re- 
^J^V^,  lief;  and  2.  Original  bills  not  praying  relief  (6)  (1). 
Original  bills        Original  bills  praying  relief,  are  again  subdivided  into  three 
praying  relief.  neads .  _  j    Original  bills,  praying  the  decree  of  the  Court  touch- 
ing some  right  claimed  by  the  person  exhibiting  the   bill,  in 
opposition  to    rights  claimed  by  the  person    against  whom  the 
bill  is  exhibited.     2.  Bills  of  interpleader;   and,  3.  Certiorari 
bills  (c)  (2). 
Praying  no  re-      Original  bills  not  praying  relief,  are  of  two  kinds  :  —  1.  Bills  to 
perpetuate  the  testimony  of  witnesses ;    and  2.    Bills  of  discov- 
ery  (3). 

As  original  bills  of  the  first  kind  are  those  most  usually  exhib- 
ited, the  reader's  attention  will  in  the  present  Chapter  be  princi- 
pally directed  to  them  ;  the  other  descriptions  of  bills  will  be  more 
particularly  considered  when  we  come  to  consider  the  practice  of 
the  Court  applicable  to  the  particular  suits  of  which  they  are  the 
foundation. 

Bills  which  are  not  original,  or  which  are  merely  in  the  nature 
of  original  bills,  will  be  separately  considered  in  a  future  part  of 
the  work. 


Section  II. 

Of  the  Authority  to  JUe  a  BiU 

Need  not  be  in      The  first  step  to  be  taken  by  a  party  who  proposes  to  institute 

writing.  a  gu|t  m  (Chancery,  is  to  authorize  a  solicitor  practising  in  the 

Court  to  commence  and  conduct  it  on  his  behalf.    It  does  not 

seem  to  be  necessary  that  such  authority  should  be  in  writing  (rf), 

although  it  would,  perhaps,  be  better  that  solicitors  before  they 

commence  suits  should  be  in  possession  of  some  written  authority 

for  that  purpose ;  but  in  either  case,  in  order  to  warrant  a  solicitor 

But  must  be     *n  *^n8  a  D*^> tne  atrth°rfoy»  be  it  in  writing  or  by  parol,  ought  to 

special.  be  special ;  and  it  has  been  held  that  a  general  authority  to  act  as 

solicitor  for  a  party,  will  not  be  sufficient  to  warrant  his  eommenc- 

(b)  Lord  Red.  39.  (0)  Wikon  v.  Wibon.  1  Jae.  t\ 

(c)  Ibid.  W.467. 

(d)  Lord  v.  Kellett,  2  Milne  &,  K. 

(1)  Story  Eq.  PI.  §  17. 

(2)  Story  Eq.  PI.  18. 

(3)  Story  Eq.  PI.  §  19. 
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ing  a  suit  on  his  behalf  (e),  although,  under  a  general  authority,  a  p'?c*ice -The^ 
solicitor  may  defend  a  suit  for  his  client  (/)  (1).  authority. 

The  rule  which  requires  a  solicitor  to  be  specially  authorized  v.^-v-^' 
to  commence  a  suit  on  behalf  of  his  client,  applies  as  well  to  cases  ^m  p 
where  the  party  sues  as  a  co-plaintiff,  or  as  a  next  friend  (g),  as 
to  cases  where  he  sues  alone  (2) ;  and  even  to  cases  where  his 
name  is  merely  made  use  of  pro  forma*  In  Wilson  v.  Wilson  (A), 
Lord  Eldon  said,  "  I  cannot  agree  that  making  a  person  a  plain- 
tiff is  only  pro  forma;  and  I  am  disposed  to  go  a  great  way  in 
such  cases,  for  it  is  too  much  for  solicitors  to  take  upon  themselves 
to  make  persons  parties  to  suits^  without  a  clear  authority ;  there 
are  very  great  mischiefs  arising  from  it." 

If  a  solicitor  files  a  bill  in  the  name  of  his  client,  without  hav-  Practice  where 
ing  a  proper  authority  from  him  for  so  doing,  the  course  for  the  ^ife^  w^h- 
client  to  pursue,  if  he  wishes  to  get  rid  of  the  suit,  is  to  move  that  oat  authority. 
the  bill  may  be  dismissed,  and  that  the  costs  of  the  suit  as  between 
solicitor  and  client  may  be  paid  not  by  the  plaintiff,  but  by  the 
solicitor  filing  the  bill  (t)  (3).     This  motion  may  be  made  by  the 
plaintiff  in  person,  or  he  may,  by  warrant  under  his  hand  and  seal, 
disclaim  the  bill  as  being  brought  without  his  order  or  privity,  or 
against  his  order,  though  with  his  privity,  and  empower  some 
counsel  to  make  the  motion  (k) ;  in  which  case,  after  the  motion 
is  made,  the  warrant  must  be  delivered  to  the  registrar,  and  the 
Court  will  order  it  to  be  filed  (/).     If  a  bill  be  exhibited  in  the  On  behalf  of 
name  of  a  married  woman  against  her  husband,  it  may,  upon  affi-/**"  covert, 
davit  that  she  knew  nothing  of  it,  or  had  not  consented  to  it,  be 
dismissed  (in).     A  motion  to  dismiss  a  bill,  as  having  been  filed 
without  the  privity  or  consent  of  the  plaintiff,  must  be  accompa- 
nied by  an  affidavit  of  the  plaintiff  himself,  that  the  bill  had  been 
filed  without  any  authority  from  him ;  and  to  avoid  the  effect  of 
such  an  application,  the  solicitor  against  whom  it  is  made  must 
show  distinctly,  upon  affidavit,  that  he  had  a  special  authority 

(/)  Wright  v.  Castle,  3  Mer.  12.  (k)  Prac.  Reg.  179. 

(h  Ward  v.  Ward,  6  Bear.  254.  (I)  Ibid. 

(a)  Ubi  supra.  (m)  Ibid.  60. 
(i)  Allen  v.  Bone,  4  Beav.  493. 

(1)  ]  Smith  Ch.  Pr.  (2nd  Am.  ed.)  106, 107. 

(2)  Where  a  suit  is  commenced  in  the  names  of  several  persons  by  their 
solicitor,  the  Court  will  not  inquire  whether  such  suit  was  authorized  by  all, 
unless  some  of  them  object  to  the  proceedings,  or  the  adverse  party  shows 
affirmatively  that  the  suit  is  commenced  and  carried  on  in  the  names  of  some 
of  the  parties  without  authority.  Bank  Commissioners  v.  Bank  of  Buffalo, 
6  Paige,  497. 

(3)  See  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  107. 

30» 
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P^?ce,Tncre  from  the  party  to  institute  the  suit ;  and  it  will  not  be  sufficient 
authority.  to  assert  generally,  in  opposition  to  the  plaintiff's  affidavit,  that 
authority  had  been  given.  In  Wright  t>.  Castle  (*),  the  affidavit 
of  the  plaintiff  was  met  by  another  on  the  part  of  the  solicitor,  lut- 
ing, that  an  action  had  been  brought  by  the  defendant  against  the 
plaintiff,  on  account  of  certain  promissory  notes,  to  restrain  pro- 
ceedings in  which  action  the  bill  had  been  filed,  although  not  by 
the  express  directions  of  the  plaintiff,  yet  in  the  course  of  busi- 
ness, and  by  virtue  of  a  general  authority  as  the  plaintiff's  sofie» 
Hot  ;  but  Lord  Eldon  did  not  consider  such  authority  sufficient 

Previously  to  such  an  application  being  made,  notice  should  be 
given  to  the  solicitor,  and  also  to  other  parties  in  the  cause. 
The  motion  should  be  made  as  soon  as  possible  after  the  plaintiff 
has  become  acquainted  with  the  fact  of  the  suit  having  been  in- 
stituted in  his  name :  for  although  as  between  him  and  the  solici- 
tor, the  mere  fact  of  the  plaintiff  having  neglected  to  move  that  his 
name  should  be  struck  out  from  the  record,  will  not  exonerate  the 
solicitor  (o) ;  yet  as  between  the  plaintiff  and  the  other  parties, 
the  Court,  if  there  has  been  delay  on  his  part  in  making  such  ap- 
plication, will  not  generally  dismiss  the  bill,  but  will  so  frame  the 
order,  as  not  to  prejudice  any  of  the  parties  to  the  cause  (/>). 

The  last  observation  applies  more  especially  to  cases,  where  the 
person  whose  name  has  been  used  without  due  authority,  is  co- 
plaintiff  with  others ;  for  it  can  scarcely  happen,  where  he  is  sole 
plaintiff,  that  defendants  should  have  an  interest  in  resisting  an 
application  to  dismiss  the  bill  with  costs  (except  indeed  after  de- 
cree) ;  but  where  he  is  co-plaintiff,  it  frequently  happens,  that 
dismissing  the  bill  would  interfere  with  the  interests  of  the  other 
plaintiffs,  or  diminish  the  security  of  the  defendants  for  costs;  ia 
such  cases,  the  motion  will  usually  be  saved  to  the  hearing,  aad 
then  the  solicitor  will  be  ordered  to  pay  aH  the  costs  and  expenses 
of  the  party  whose  name  has  been  used  without  authority.  And 
further  than  that,  the  solicitor  was,  in  the  case  of  Dundas  r 
Dutens  (q),  ordered  to  pay  to  the  defendants  the  difference  be- 
tween taxed  costs  and  their  costs  and  expenses. 

Where  a  co-plaintiff  was  not  apprised  that  his  name  had  been 
made  use  of  without  his  authority  till  after  the  bill  had  been  dis- 
missed with  costs,  and  he  was  served  with  a  tubpana  to  pay  them, 

(a)  Supra.  (p)  Titterton  v.  Oaborne,  1  Dick. 

(©)  Hall  v.  Later,  1  H.  571 ;  sea  351 ;  and  tee  Taxbuck  v.  Tartack,  6 

also  Burge  v.  Brutten,  2  H.  373,  aa  Bear.  134. 

to  the  lien  of  the  solicitor  upon  a  fund        (q)  2  Cox,  341 ;  and  1  Vet.  J.  196. 
recovered  in  the  cause. 
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Lord  Eldon,  upon  motion,  ordered  the  solicitor  to  pay  to  the  de-  Of  obtauun* 
fcndant  the  costs,  which  were  ordered  to  be  paid  by  the  plaintiffs    "^co,^ 
to  the  defendant;  and  also  to  pay  to  the  plaintiff  who  made  the  v^-s/^w' 
application  hit  costs  of  the  application,  as  between  solicitor  and  ^^e^s- 
ofient  (s).    It  is  to  be  observed  that,  by  the  order  made  upon  that  covery  after 
occasion,  the  solicitor  was  ordered  to  pay  the  whole  costs  to  be  deciiion- 
paid  by  all  the  plaintiffs  to  the  defendants;  but  he  was  to  be  at 
liberty  to  make  any  application  as  to  those  costs  as  against  the 
other  plaintiffs  as  he  should  be  advised  (t). 

As  connected  with  this  subject,  it  may  be  noticed  here,  that  Of  obtaining 
in  certain  cases  it  is  necessary,  before  a  suit  is  commenced,  to  S^n  of^omt* 
obtain  the  sanction  of  the  Court  to  its  institution.    The  cases  in 
which  this  is  most  usually  done,  are  those  in  which  the  suit  con* 
templated  is  for  the  benefit  of  an  estate,  which  is  already  the  sub- 
ject of  a  proceeding  in  Court,  and  the  expenses  of  which  are  to 
be  paid  out  of  such  estate*    Thus,  where  there  is  a  suit  pending  Where  assets 
for  the  administration  of  assets,  and  it  becomes  necessary,  in  order  administration 
to  get  in  the  estate,  that  a  suit  should  be  instituted  against  a  debt-  in  Court. 
or  to  the  estate :  in  such  cases  it  is  usual  for  the  personal  repre- 
sentative, previously  to  filing  a  bill,  to  apply  in  the  administration 
suit  for  leave  of  the  Court  to  exhibit  a  bill  for  that  purpose.    And  Where  receiv- 
so,  where  a  suit  has  been  instituted  for  the  winding  up  partnership  er  appoin 
accounts  upon  a  dissolution,  and  a  receiver  has  been  appointed  to 
collect  the  outstanding  effects,  if  it  is  necessary  in  order  to  recover 
a  debt  due  to  the  partnership,  that  the  receiver  should  institute  a 
suit  for  that  purpose,  application  should  be  made  to  the  Court,  on 
the  part  of  some  of  the  parties,  that  the  receiver  may  be  at  liberty 
to  file  the  necessary  bill  in  the  names  of  the  partners.    It  is  to  be 
observed  that,  in  all  such  oases,  the  Court  will  not  direct  the  in- 
stitution of  such  a  suit  upon  motion,  although  supported  by  affida- 
vits, without  previously  referring  It  to  the  Master  to  inquire  wheth- 
er it  will  be  for  the  benefit  of  the  parties  at  whose  joint  expense 
it  is  to  be ;  unless  the  other  parties  interested,  being  of  age,  and 
competent  to  consent,  choose  to  waive  such  reference  (w). 

In  the  same  manner  where  the  property  of  an  infant  is  the  sub-  in  ease  of  in- 
ject of  a  suit  already  depending,  and  it  becomes  necessary  that  fantf » 
another  suit  should  be  instituted  on  behalf  of  the  infant,  it  is 
usual  before  any  steps  are  taken  in  it,  to  procure  a  reference  to 

(s)  Wade  v.  Stanley,  1  Jac.  &  W.        (*)  Musgrave  v.  Medex,  3  V.  & 
(0  Reg.  Lib.  B.  1819  for  1835. 
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Of  obtaining  to  the  Master  to  inquire  and  state  to  the  Court  whether  such  con- 
8ac£urt.        templated  proceedings  will  be  for  the  benefit  of  the  infant  (z).    It 

\^^v^-*w'  is  to  be  observed,  however,  that  such  reference  can  only  be  made 
where  the  property  of  the  infant  is  already  subject  to  the  control 
and  disposition  of  the  Court  in  another  suit;  and  that,  in  ordi- 
nary cases,  where  a  person  commences  an  original  proceeding  on 
behalf  of  an  infant  as  a  prochein  amy,  he  is  considered  as  taking 
upon  himself  the  whole  responsibility  of  it ;  nor  will  the  Court, 
either  before  or  after  the  commencement  of  the  proceeding,  grant 
a  reference  to  the  Master  to  inquire  whether  it  will  be  for  the 
infant's  benefit  at  the  instance  of  the  prochein  amy  himself  (un- 
less in  cases  where  there  are  two  or  more  suits  brought  by  differ* 
ent  next  friends  for  the  same  object),  although,  as  we  hare  seen, 
it  will  sometimes  do  so  at  the  instance  of  other  parties  (y). 
oi  lunatics.  I*  bas  been  before  stated,  that  the  committee  of  an  idiot  or 

lunatic  ought,  previously  tp  instituting  a  suit  on  his  behalf,  to 
obtain  the  sanction  of  the  Lord  Chancellor  to  the  proceeding,  by 
petition  under  the  commission  (z);  and  that  in  the  case  of  suits 
by  the  assignees  of  bankrupts,  or  insolvent  debtors,  it  is  neces- 
sary, previously  to  instituting  the  suit,  to  procure  the  sanction  of 
the  majority  of  the  creditors  in  the  manner  pointed  out  by  the 
Bankrupt  Act,  6  Geo.  IV.  c.   16,  s.  88  (a) ;  and  the  Insolvent 

Omission  to       Dehi0fa'  Act»  1  Gea  IV"  C'  119'  *  U  <6)' 

obtain  sanction  It  is  to  be  observed,  that,  with  respect  to  all  the  above-mention- 
not  taken  ad-  tioned  cases,  in  which  it  is  stated  to  be  right,  previously  to  the 
defendant.  *  institution  of  a  suit,  to  obtain  the  proper  sanction,  the  omission 
to  obtain  such  sanction  is  not  a  ground  upon  which  a  defendant 
to  the  suit  can  object  to  its  proceeding.  Some  doubt  appears,  as 
we  have  seen,  to  have  existed  upon  this  point  with  reference  to 
suits  commenced  by  the  assignees  of  bankrupts  or  insolvent  debt- 
ors ;  but  that  appears  to  have  been  completely  set  at  rest  by  the 
decision  of  Sir  J.  Leach,  in  Piercy  v.  Roberts  (c) ;  which  has 
been  before  referred  to  (df),  and  by  a  more  recent  decision  of  the 
Vice-Chancellor  of  England,  in  Casborne  v.  Barsham  (e). 

(x)  Vide  ante,  109.  (b)  Ante,  97. 

(y)  Ante,  108.  (c)  1M.&K.  8. 

(i)  Ante,  132.  (d)  Ante,  96. 

(a)  Ante,  93.  (e)  6  Sim.  317. 
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Section  HI. 

By  wham  Prepared. 

Tun  solicitor  being  Ally  authorized,  the  next  step  in  the  insti- 
tution of  a  suit  is  to  hare  the  bill  properly  prepared.    The  doty 
of  drawing  the  bill  ought,  strictly,  to  be  performed  by  the  solicitor,  Strictly  by 
who  is  allowed  a  fee  for  so  doing  (/) ;  but  as  the  rules  of  the  "°  MSltor; 
Court  require  that  the  draft  should  be  signed  by  counsel,  who  usually  by 
is  held  to  be  responsible  for  its  contents,  and,  as  much  of  the  sub-  counsel, 
sequent  success  of  the  suit  may  depend  upon  the  manner  in  which 
the  bill  is  framed,  it  has  been  found  more  convenient  in  practice 
that  the  bill  should  be  prepared,  as  well  as  signed,  by  counsel ; 
and,  accordingly,  except  in  particular  cases,  instead  of  the  draft 
of  the  bill  being  prepared  by  the  solicitor,  and  laid  before  counsel 
for  his  perusal  and  signature,  the  instructions  to  prepare  the  bill 
are  generally,  in  the  first  instance,  laid  before  the  counsel  (9),  who 
prepares  the  draft  from  those  instructions,  and  afterwards  affixes 
his  signature  to  it  (1). 

The  practice  of  counsel  signing  pleadings  in  Chancery  began,  Sigmuurt  of 
as  rt  is  said,  in  Sir  Thomas  Mere's  tune,  previously  to  which,  it connaeI '> 
seems,  the  practice  was,  for  the  bill  to  be  examined  by  one  of  the 
Masters  in  Chancery,  in  order  that  he  might  consider  whether  the 
matter  contained  therein  was  fitter  to  be  dismissed  by  original  or 
retained  by  subjuxn*  (g),  but,  however  the  practice  began,  the  necessary  to 
rule  is  now  imperative  that  the  signature  of  counsel  must  be  sub-  |™^JjJ^}t." 
scribed,  either  to  the  draft  or  the  engrossment  of  every  bill  before 
it  isr  fited  (A)  (2) ;  if  it  be  not,  or  the  hand  be  counterfeit  or  dis* 

(J)  1  Turner  &  Ven.  p.  3.  Chauncerie,  1  Harg.  Law  Tracts, 

(g)  Treatise  on  Maitter*  of  the    302. 

(A)  Lavd  Rod.  48. 

(1)  See  Smith  Ch.  Pr.  (2nd  Am.  ed.)  105,  106;  Story  Eq.  PI.  §  47  and 
note;  Cooper  Eq.  PI.  18, 19. 

(9)  Bills  are  usually  signed  by  the  sofceitor  and  counsel  alone,  and  not  by 
the  party,  except  in  cases  where  an  injunction  is  asked  for,  or  a  discovery 
sought,  or  an  answer  on  oath  is  required  from  the  defendant.  Hatch  v. 
Eustaphieve,  1  Clarke,  63. 

If,  however,  the  plaintiff  sue  in  person,  as  ho  may,  the  bill  must  be 
signed  by  him.  And  in  such  case  it  would  appear,  that  a  bill  need  not  be 
signed  by  counsel.    See  1  Hoff.  Ch.  Pr.  97. 

Still  the  general  rule  is,  that  every  bill,  whether  original  or  not,  must  have 
the  signature  of  counsel  affixed  to  it.  Story  Eg.  PI.  §47,  269;  1  Smith  Ch. 
Pr.  (2nd  Am.  ed.)  106;  Ayckbourn  Ch.  Pr.  (Lond.  ed.  1844)  6,  6;  Cooper 
Eq.  Fr.  18.  The  24th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  U. 
States,  January  Term,  1842,  expressly  requires  the  signature  of  counsel  to 
the  bill. 
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Signature  of 
Counsel. 

Objection 
taken  by  de- 
murrer; 


or  motion. 


Reference  to 
the  Master. 


of 


counsel 
name. 


Unnecessary 
to  sign  original 
draft  again; 

unless  amend- 
ed by  another 
counsel. 


Order  of 
Court  as  to  sig- 
nature. 


owned,  the  bill  will  be  dismissed  on  the  defendant's  demurrer  (t) 
(1).  Thus,  in  Kirkley  v.  Barton  (k)  a  demurrer  was  allowed  to 
an  amended  bill,  because  the  name  of  counsel  did  not  appear  to 
the  bill ;  and  if  it  appear  to  the  Court,  upon  inspection  of  the 
record  or  the  office  copy,  that  the  bill  has  not  been  signed  by 
counsel,  the  Court  will,  of  its  own  accord,  order  it  to  be  taken  off 
the  rile  (I)  (2). 

The  usual  course,  however,  in  such  a  case,  appears  to  be  for 
the  defendant  to  move  that  the  bill  may  be  taken  off  the  file,  and 
that  the  costs  may  be  paid  by  the  plaintiff.  Upon  such  a  motion, 
if  any  doubt  arises  as  to  whether  the  bill  has  been  signed  by  coun- 
sel or  not,  the  Court  will  refer  it  to  the  Master  to  inquire  into  the 
fact ;  and  if  he  certifies  that  it  was  not  signed  by  counsel,  the  bill 
will  be  ordered  to  be  taken  off  the  file  and  suppressed,  and  the 
plaintiff  directed  to  pay  the  defendant  his  costs,  to  be  taxed, 
&c.  (m). 

Where  it  appeared  that  a  solicitor  had  forged  a  counsel's  name 
to  a  pleading,  he  was  fined  20/.,  and  committed  till  the  fine  was 
paid.     The  plaintiff  was  also  fined  1002.  (n). 

Where  the  same  counsel  who  signed  the  original  bill  amends 
his  former  draft,  which  has  his  signature,  it  is  not  necessary  that 
he  should  sign  the  draft  again,  as  the  signature  will  be  applied  as 
well  to  the  amendments  as  to  the  former  draft  :  nor  is  it  necessary 
that  there  should  be  a  second  signature  to  the  record.  But  if  the 
amendments  are  made  by  another  counsel,  then  it  is  necessary 
that  there  should  be  a  second  signature  either  to  the  draft  or  to 
the  engrossment  (o)  (3). 

By  one  of  the  orders  of  the  Court,  usually  called  Lord  Claren- 
don's Orders,  it  is  ordered  "  that  no  counsellor  do  put  his  hand 
to  any  bill,  answer  or  other  pleading,  unless  it  be  drawn  or  at 
least  perused  by  himself  in  the  paper  draft,  before  it  is  engrossed 
(which  they  shall  do  well,  for  their  own  discharge,  to  sign  also 
after  perusal) ;  and  counsel  are  to  take  care  that  the  same  be  not 
stuffed  with  repetition  of  deeds,  writings  or  records,  in  h<tc  verba; 
but  the  effect  and  substance  of  so  much  of  them  only  as  is  perti- 


(0  Prax.  Alen.  3. 
(k)  5  Mad.  378. 

(0  French  v  Dear,  5  Ves.  547. 
(m)  Dillon  v.  Francis,  1  Dick.  68 ; 
Pitt  v.  Macklew,  1  8.  &  8. 136,  n. 


(»)  Whitlock  v.  Marriot,  1  Dick. 
16. 
(<rt  Webster  v.  Threlftll,  1  S.  4t 


(1)  8tory  Eq.  Pr.  §  260, 47,  note ;  Cooper  Eq.  PI.  18. 

(2)  See  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  295,  296. 
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nent  and  material  to  set  down,  and  that  in  brief  terms,  without  Signature  of 
long  and  needless  traverses  of  points  not  traversable,  tautologies,  v^»N/**^s 
multiplication  of  words,  or  other  impertinencies,  occasioning 
needless  prolixity,  to  the  end  that  the  ancient  brevity  and  suc- 
cinctness in  bills  and  other  pleadings  may  be  restored  and  observ- 
ed; much  less  may  any  counsel  insert  therein  matter  merely 
criminous  or  scandalous,  under  the  penalty  of  good  costs  to  be 
laid  on  such  counsel,  to  be  paid  to  the  party  grieved,  before  such 
counsel  can  be  heard  in  Court  "  (p)  (1). 

In  a  case  (q)  where  the  plaintiff  had  inserted  in  his  bill  scanda-  Counsel  iign- 
lous  matter  against  one  of  the  defendants,  it  was  referred  to  the  J^J^  <$**, 
Master  to  tax  the  costs  of  such  scandal,  and  the  Master  taxed  such  dal. 
costs  at  100/.,  but  the  Court  and  the  Judges  declared  that  the 
scandal  was  very  great,  yet,  nevertheless,  ordered  that  the  costs 
should  be  reduced  to  50/.,  to  be  paid  by  the  plaintiff  to  the  defen- 
dant ;  and  also  thai  51.  more  should  be  paid  by  Mr.  Welcome,  whose 
hand  was  set  to  the  bill  (2). 


Section  IV. 
Of  the  Matter  of  a  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  General  na- 
at  Common  Law  (r),  or  of  a  libel  and  allegation  in  the  Spiritual  JJJ™  <£*  biU 
Courts  (s).  m  eqm  7' 

It  was,  in  its  origin,  nothing  but  a  petition  to  the  King,  which, 
after  being  presented,  was  referred  to  the  Lord  Chancellor,  as  the 
keeper  of  his  conscience ;  and  a  bill  still  continues  to  be  framed 
in  the  nature  and  style  of  a  petition,  though  it  is  now,  in  the  first 
instance,  generally  addressed  to  the  Lord  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  for  the  custody  of  the  Great 
Seal  (I). 

Where  a  bill  prays  the  decree  of  the  Court,  touching  rights  What  it  mutt 
claimed  by  the  person  exhibiting  it  in  opposition  to  rights  claimed  con 
by  the  person  against  whom  it  is  exhibited,  it  must  contain  a 

(  p)  Ord.  in  Ch.  Edit.  Beames,  165.        (r)  3  Bl.  Com.  443. 
,f*  « r*_„:„_  *  ™.  «         >_x  md  Qilb.For.: 

Cowp.  Ch.  PL  3. 


(a)  Emeraon  v.  Dalliaon,  1  Ch.  R.        (*)  Ibid.  Gilb.  For.  Rom.  44. 
194.  (0  ~         ~    "  ~ 


(1)  See  the  26th  and  27th  of  the  Equity  Roles  of  the  Supreme  Court  of 
the  United  States,  January  Term,  1842.  Stated  in  note  to  Story  Eq.  PI.  § 
266;  Hood  v.  Irwan,4  John.  Ch.  437. 

(2)  Story  Eq.  PI.  §  47, 48  and  note  §  266, 267  and  notes. 
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Parts  of  a  Bill,  statement  showing  the  rights  of  the  pjaiatiff  or  person  exhibiting 
the  bill,  by  whom  and  in  what  manner  he  is  injured,  or  in  what 
he  wants  the  assistance  of  the  Court;  and  a  prayer  for  relief  suit- 
able to  his  case,  and  for  that  purpose  that  the  process  of  the 
Court  may  issue  to  bring  before  it  the  parties  complained  ot 

Formal  parts.  This  statement  and  prayer  form  the  substance  and  essence  of 
every  bill ;  but,  in  ordinary  bills,  other  parts  have  been  introduced 
in  practice  which,  although  of  a  more  formal  nature,  are,  never- 
theless, necessary  to  the  constitution  of  a  welMrawn  bill.  These 
parts  will  form  the  subject  of  a  future  section ;  but,  before  enter- 
ing into  the  consideration  of  the  form  of  a  bill,  the  reader's  atten- 
tion should  first  be  drawn  to  certain  general  rules  and  principle* 
by  which  persons  framing  bills  ought  to  be  guided  in  the  perform- 
ance of  their  task. 

In  the  first  place,  it  is  to  be  observed  that  every  bill  aniet  show 
clearly  that  the  plaintiff  has  a  right  to  the  thing  demanded,  or 
such  an  interest  in  the  subject-matter  as  gives  him  a  right  to  insti- 
tute a  suit  concerning  it  (u)  (1). 

It  would  be  foreign  to  the  purpose  of  this  work  to  attempt  the 
enumeration  of  the  various  cases  in  which  bills  have  been  dismis- 
sed, because  filed  by  parties  having  no  interest  in  the  subject-mat- 
ter, or  no  right  to  institute  proceedings  concerning  it :  to  do  so, 
indeed,  would  necessarily  lead  to  the  consideration  of  the  general 
principles  of  Equity,  and  would  be  more  fitting  for  a  treatise  upon 
the  equitable  jurisdiction  of  the  Court  than  for  a  book  upon  its 
practice.  All  that  need  now  be  said  upon  this  subject  is,  that  if 
it  is  not  shown  by  the  bill  that  the  party  suing  has  an  interest  in  die 
subject-matter,  and  a  proper  title  to  institute  a  suit  concerning  it, 
the  defendant  may  demur  (x)  (3)  ;  thus  where  a  plaintiff  claims 


Must  show 

plaintiff's 

right. 


Omission  to 
show  plain- 
tiff's right 
ground  of  de- 
murrer. 


(u)  Lord  Red.  154. 


(z)  Lord  Red.  154. 


Q)  Story  Eq.  PI.  §  23. 

The  Court*  of  Massachusetts,  not  having  a  general  jurisdiction  in  Equity, 
it  is  always  necessary  for  a  plaintiff  to  make  it  appear  affirmatively  on  the 
face  of  his  hill,  that  his  ease  is  within  the  jurisdiction  pf  the  Gout.  May  v. 
Parker,  12  Pick.  34. 

In  all  bills  in  Equity  jn  the  Courts  of  the  United  States,  the  citizenship 
should  appear  on  the  face  of  the  bill  to  entitle  the  Court  to  take  jurisdiction; 
otherwise  the  bill  will  be  dismissed.  Dodge  v.  Perkins,  4  Mason,  435 ; 
Story  Eq.  PI.  26,  note ;  Bingham  v.  Cabot,  3  Dall.  388 ;  Jackson  v.  Athlon, 
8  Peters,  148;  Story  Eq.  PI.  $  499.  See  Louisville  and  R.  R.  Co.  «.  Stet- 
son, 2  Howard,  S.  C.  497. 

It  is  a  fundamental  rule  in  all  cases  of  bills  in  Equity,  that  they  most 
state  a  case  within  the  appropriate  jurisdiction  oft  Court  of  Equity.  Story 
Eq.  PI- §  10, 34.  7  J 

(2)  Story  Eq.  PI.  §  508,  509, 260,  261 . 
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under  a  will,  and  it  appears  upon  the  construction  of  the  instru-  Parti  of  &  Bill 
ment,  that  he  has  no  title,  a  demurrer  will  be  allowed  (y).  In  v*^^-^-' 
Brownsword  v.  Edwards  (z)  which  is  the  case  referred  to  in  Lord 
Redesdale,  in  support  of  the  above  proposition,  Lord  Hardwicke 
is  reported  to  have  said  that,  if,  upon  arguing  the  demurrer,  the 
Court  had  not  been  satisfied,  and  had  therefore  been  desirous  that 
the  matter  should  be  more  fully  debated  at  a  deliberate  hearing, 
the  demurrer  would  have  been  overruled  without  prejudice  to  the 
defendant's  insisting  on  the  same  matter  by  way  of  answer; 
but,  in  a  note  to  his  treatise  (a),  Lord  Redesdale  observes,  that 
"  perhaps  this  declaration  fell  from  the  Court  rather  incautiously : 
as  a  dry  question  upon  the  construction  of  a  will  may  be  as  delib- 
erately determined  upon  argument  of  a  demurrer,  as  upon  the 
hearing  of  a  cause  in  the  ordinary  course,  and  the  difference  in 
expense  to  the  parties  may  be  considerable."  Of  the  truth  of 
this  observation  there  can  be  no  doubt ;  and  it  is  much  to  be 
wished  that,  in  cases  of  this  description,  where  the  right  of  the 
plaintiff  in  the  subject-matter  of  the  suit  depends  upon  a  sample 
point,  such  as  that  of  the  construction  of  a  will,  the  practice  of 
demurring  to  the  bill  were  more  frequently  resorted  to,  as  by  such 
means  the  great  expenses  attendant  upon  many  causes,  especially 
testamentary  causes,  might  frequently  be  saved  to  the  parties; 
since  it  often  occurs  in  practice  that,  owing  to  the  plaintiff's  case 
not  having  been  met  in  the  first  instance  by  a  demurrer,  and  to 
the  rule  of  the  Court  not  to  decide  upon  questions  of  this  nature 
till  it  is  satisfied  that  all  persons  interested  in  the  discussion  have 
been  brought  before  it,  the  parties,  or  at  least  the  testator's  estate, 
are  put  to  great  expense  for  the  purpose  of  submitting  the  matter 
properly  to  the  Court ;  when,  ultimately,  if  it  appears  that  the 
party  filing  the  bill  is  not  right  in  the  construction  he  puts  upon 
the  instrument,  the  bill  must  be  dismissed ;  which,  if  the  plaintiff's 
bill  had  been  demurred  to  in  the  first  instance,  would  have  been 
the  result,  without  the  great  aditional  increase  of  expense  caused 
by  the  other  proceeding. 

The  rule,  which  requires  a  plaintiff  to  show  by  his  bill  an  inter-  Rale  not  con- 
eat  in  the  subject-matter  of  the  suit,  applies  not  to  one  plaintiff  fij^^°r0116 
only,  but  to  all  the  plaintiffs ;  and  if  several  persons  join  in  filing 
a  bill,  and  it  appears  that  one  of  them  has  no  interest,  the  bill  will 
be  open  to  demurrer,  though  it  appear  that  all  the  other  plaintiffs 

(y)  Beech  v.  Crnll,  Prec.  Ch.588,        (z)  2  Yes.  343,  248. 
2  Bro.  P.  C.  468,  8.  C.  (a)  Lord  Red.  154. 
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hare  an  interest  in  the  matter,  and  a  right  to  institute  i  suit  con- 
cerning it  (6)  (1). 

The  pi  aiming  in  a  suit  must  not  only  show  an  interest  in  the 
subject-matter,  but  it  must  be  an  actual  existing  interest;  a  mere 
possibility,  or  even  probability,  of  a  future  title  will  not  be  suffi- 
cient to  sustain  a  bill  (r) ;  therefore,  where  a  plaintiff  claiming  as 
a  devisee  in  the  will  of  a  person  who  was  living,  bat  a  lunatic, 
brought  a  bill  to  perpetuate  the  testimony  of  witnesses  to  the  will, 
against  the  presumptive  heir  at  law  (</),  and  where  persons  who 
would  hare  been  entitled  to  the  personal  estate  of  a  lunatic,  if  he 
had  been  then  dead  intestate,  as  his  next  of  kin,  supposing  him 
legitimate,  brought  a  bill  in  the  lifetime  of  the  lunatic  to  perpetu- 
ate the  testimony  of  witnesses  to  his  legitimacy,  against  the  At- 
torney-general, as  supposing  the  rights  of  the  Crown  (e),  demur- 
rers were  allowed.  For  the  parties  in  these  cases  had  no  interest 
which  could  be  the  subject  of  a  suit ;  they  sustained  no  character 
under  which  they  could  afterwards  sue,  and  therefore  the  deposi- 
tions, if  taken,  would  have  been  wholly  nugatory  (2).  Upon  the 
same  principle  it  has  been  held  that  a  bill  cannot  be  sustained  by 
a  purchaser  from  a  contingent  remainder-man  of  his  interest  in  the 
property,  against  a  tenant  for  life,  for  inspection  of  title-deeds,  &c, 
although  a  bill  would  lie  for  that  purpose  by  a  person  entitled  to  a 
vested  remainder  (f ). 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant  in  tail 
in  remainder  and  his  children,  to  perpetuate  testimony  to  the  mar- 
riage of  the  tenant  in  tail,  could  not  be  supported,  because  the 
father,  being  confessedly  tenant  in  tail  in  remainder,  could  have 
no  interest  whatever  in  proving  the  fact  of  his  own  marriage,  the 
remainder  in  tail  being  vested  in  him,  and  the  other  plaintiffs  (the 
children)  were  neither  tenants  in  tail  nor  remainder-men  in  tail, 
but  the  issue  of  a  person  who  was  de  facto  and  de  jure  tenant  in 
remainder  in  tail,  leaving  the  whole  interest  in  him,  and  conse- 


SY)  The  Mayor  and  Aldermen  of 
cheater  v. ,  1  P.  Wmi.  595; 

Troughton  v.  Getley,  1  Dick.  382; 
Cuff  v.  Platell,  4  Rum.  242 ;  Make- 
peace  v.  Haythorne,  ib.  244;  King 
of  Spain  v.  Machado,  ib.  225 ;  De- 
londre  v.  Shaw,  2  Sim.  237 ;  Page  v. 
Townaend,  5  Sim.  395. 
(c)  Lord  Red.  157. 


(rf)  Sackvill  v.  Ayleworth,  1  Vera. 
105;  Ex.  Ca.  Ab.  234,  PL  3,  rifle 
etiam,  2  Praz.  Aim.  500,  where  there 
is  a  form  of  demurrer. 

(«)  Smith  v.  Attorney-general,  IA. 
Red.  157, 1  Vera.  105 ;  ed.  Raithby, 
notia  cited,  6  Yea.  255. 

(/)  Noel  v.  Ward,  1  Mad.  383. 


(1)  Story  Eq.  PL  §  509,  541, 544 ;  Clarkaon  v.  De  Peyeter,  3  Paige,  336; 
ante,  291  and  notea. 

(2)  Story  Eq.  PL  §  301  and  caaea  cited ;  2  Story  Eq.  Jur.  §  1511 ;  Dnra- 
ley  v.  Berkley,  6  Sumner'a  Veaey,  251  and  notea. 
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quently  the  children  had  no  interest  in  them,  in  respect  of  which  Interest  most 
they  could  maintain  their  bill  (g).  Upon  the  same  principle,  y^^^tm^s 
where  the  dignity  of  Earl  was  entailed  upon  an  individual  who 
died,  leaving  two  sons,  the  eldest  of  whom  inherited  the  dignity, 
upon  a  bill  filed  by  his  eldest  son,  in  his  lifetime,  against  the 
second  son  of  the  first  Earl  and  the  Attorney-general,  to  perpet- 
uate testimony  as  to  his  father's  marriage,  a  demurrer  was  al- 
lowed (A). 

Where,  however,  a  party  has  an  interest,  "  it  is  perfectly  imma- 
terial how  minute  such  interest  may  be,  or  how  distant  the  possi- 
bility of  the  possession  of  that  minute  interest,  if  it  is  a  present  in- 
terest (1).  A  present  interest,  the  enjoyment  of  which  may  de- 
pend upon  the  most  remote  and  improbable  contingency,  is,  nev- 
ertheless, a  present  estate ;  and  as  in  the  case  upon  Lord  Berke- 
ley's will  (t),  though  the  interest  may,  with  reference  to  the 
chance,  be  worth  nothing,  yet  it  is  in  contemplation  of  law  an 
estate  and  interest,  upon  which  a  bill  may  be  supported  (&)." 

But  although  a  plaintiff  may  have  a  present  estate  or  interest,  Not  capable  of 
yet  if  his  interest  is  such  that  it  may  be  barred  or  defeated  by  the  being  defeated, 
act  of  the  defendant,  he  cannot  support  a  bill,  as  in  the  case  put 
by  Lord  Eldon  in  Lord  Dursley  t>.  Fitzhardinge  (/),  of  a  remain- 
der-man filing  a  bill  to  perpetuate  testimony  against  a  tenant  in 
tail.  To  such  a  bill  it  seems  the  tenant  in  tail  might  demur,  upon 
the  ground  that  he  may  at  any  time  suffer  a  recovery,  which 
would  destroy  the  remainder,  and  deprive  the  plaintiff  of  his  inter- 
est (2). 

A  plaintiff  must  not  only  show  in  his  bill  an  interest  in  the  sub-  Title  must  be 
ject-matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  has  proper, 
a  proper  title  to  institute  a  suit  concerning  it  (m) ;  for  it  very  often 
happens  that  a  person  may  have  an  interest  in  the  subject-matter, 
and  yet,  for  want  of  compliance  with  some  requisite  forms,  he  may 
not  be  entitled  to  institute  a  suit  relating  to  it.     Thus,  for  in-  Executor  must 
stance,  the  executor  of  a  deceased  person  has  an  interest  in  all  the  itat6  T'u 
personal  property  of  his  testator ;  but,  till  he  has  proved  the  will, 
he  has  no  right  to  assert  his  right  in  a  Court  of  justice.     If,  there- 
to) Allan  v.  Allan,  15  Ves.  130.  (*)  Per  Lord  Eldon,  in  Allan  v. 
(X)  Earl  of  Belfast  v.  Chichester.    Allan,  15  Ves.  136,  [2  Story  Eq.  Jur. 
2  J.  &W.439.                                       §1511]. 

(t)  Lord  Dursley  v.  Fitzhardinge,        (/)  6  Ves.  262. 
6  Ves.  251.  (m)  Lord  Red.  155. 

(1)  Story  Eq.  PI.  §  301. 

(2)  It  would  be  a  fruitless  exercise  of  power  to  entertain  a  bill  to  perpetu- 
ate evidence  in  such  a  ease.    Story  Eq.  PI.  §  301. 
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fore,  a  man  files  a  bill  as  executor,  and  does  not  stale  in  it  that  he 
has  proved  the  will  in  the  proper  Court,  the  bill  will  be  liable  to 
demurrer  (n)  (1).  It  is  sufficient,  however,  to  allege  in  the  bill 
that  the  plaintiff  has  proved  the  will  in  the  proper  Court,  without 
mentioning  the  Court  in  which  it  was  proved  (o).  It  is  said  "  that 
Lord  Keeper  North,  when  first  he  came  into  the  Court  of  Chan- 
cery, was  of  opinion  that  a  plaintiff  administrator  ought  to  show 
by  his  bill  where  he  had  taken  out  administration,  to  the  intent 
that  the  defendant  might  be  informed  in  what  Court  to  look  for 
it,  as  it  might  be  void,  if  taken  out  under  a  wrong  jurisdiction; 
but  that,  of  late,  the  general  allegation  of  having  taken  out  admin- 
istration has  been  held  good,  and  was  so  determined  by  Lord  King, 
in  the  case  of  Stone  v.  Baker  (/>)." 

With  reference  to  this  point  it  is  to  be  observed,  that  if  a  plaintiff 
takes  upon  himself  to  state  upon  his  bill  the  Court  in  which  he  has 
proved  the  will,  or  taken  out  administration,  and  it  appears  to  have 
been  an  improper  or  insufficient  Court,  he  will  not  show  a  com- 
plete title  to  sue,  and  a  demurrer  will  hold  (q).  Thus,  where  the 
plaintiffs  sued  upon  administrations  obtained  in  the  Spiritual 
Court  at  Paris,  a  demurrer  was  allowed  by  Lord  Hardwicke,  be- 
cause the  Court  here  can  take  no  notice  of  what  is  done  in  the 
Spiritual  Courts  beyond  sea  (r)  (2).  And  so,  in  a  wit  by  an 
executor,  where  a  testator  has  bona  notabilia  in  divers  dioceses, 
and  the  bill  shows  that  the  will  has  been  proved  in  one  of  those 
dioceses,  the  plaintiff's  title  will  not  be  complete,  because  the  proof 
ought  to  have  been  in  the  Archbishop's  Court  (s).  From  a  case, 
as  it  stands  reported,  it  appears  that  Sir  J.  Leach,  M.  R.,  was  of 
opinion  that  the  probate  of  a  will  in  a  subordinate  jurisdiction, 
even  where  there  were  no  bona  notabilia,  would  not  be  sufficient 
to  entitle  the  executor  of  a  deceased  creditor  to  a  decree  for  an  ac- 
count of  his  debtor's  estate ;  and  the  executor  must,  before  the  de- 
cree is  pronounced,  be  armed  with  a  prerogative  probate  (r).  In 
that  case,  however,  his  Honor  appears  to  have  proceeded  on  a  mis- 
taken view  of  the  rule,  that  the  Accountant-general  cannot  ptj 
money  out  of  Court  without  a  prerogative  probate  (if).    That  rule 


(»)  Humphreys  v.  Ingledon,  1  P. 
Wms.  752. 
(o)  Ibid. 

(p)  13  Dec.  1732,  ibid.  n. 
(?)  Lord  Red.  155. 
(r)  Tourton  v.  Flower,  2  P.  Wms. 


(*)  Comber's  case,  1  P.  Wms.  767. 

(t)  Young  «.  Elworthy,  1 M.  6  t. 
215. 

(«)  Challnor  v.  Murhsil,  €  Ves. 
lie ;  Newman  v.  Hodgson,  7  Ves. 
409;  Thomas  v.  D&vies,  12  Ves.  417. 


(1)  Story  Eq.  PI.  625. 

(2)  Story  Eq.  PI.  §  787. 
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is  applicable  only  to  cases  where  there  is  money  already  in  Court,  Plaintiff  matt 
and  the  party  entitled  to  that  money  dies  before  he  receives  it;  in  Tide. 
such  cases,  the  Court  requires  a  prerogative  probate,  and  will  not  v-^^v-^x 
direct  the  money  to  be  paid  out  on  a  diocesan  probate,  because  J^^1*™* 
the  fund  itself  being  in  Court  at  the  same  time  that  the  death  of  Court 
the  party  took  place  in  a  country  diocese,  shows  that  there  are 
bona  notabiUa  in  divers  dioceses,  and  consequently,  that  a  pre- 
rogative is  the  competent  probate  (x) ;  but  where  a  party  enti- 
titled  to  relief  as  the  executor  or  administrator  of  a  person  who 
died  in  a  particular  diocese,  without  leaving  bona  notabiUa  in  dif- 
ferent dioceses,  claims  under  a  probate  or  administration  granted 
in  the  particular  diocese,  and  in  the  course  of  the  cause  the  fund 
in  question  is  brought  into  the  Court,  it  would  be  extremely  un- 
reasonable to  require  that,  in  order  to  entitle  himself  to  get  the 
money  out  of  Court,  he  should  take  out  a  fresh  probate  or  letters 
of  administration  in  the  Prerogative  Court  (y).  Payment  into 
Court  is  a  precautionary  measure,  and  does  not  affect  the  rights 
and  interests  of  any  of  the  parties  litigating ;  therefore,  if  a  plain- 
tiff, at  the  time  he  files  his  bill,  has  a  proper  title  to  maintain  the 
suit,  the  mere  fact  of  the  money  being  brought  into  Court  for  its 
better  security,  ought  not  to  alter  that  title  and  render  it  necessary 
for  him  to  seek  a  new  one  (z).  This  view  of  the  case  was  adopted 
by  Lord  Cottenham,  upon  a  motion  made  before  him  for  the  dis- 
charge of  a  prisoner  in  custody  for  a  contempt,  in  not  obeying  a 
decree  by  which  he  was  ordered  to  pay  money  into  Court.  One 
of  the  grounds  of  the  application  for  his  discharge  was  that,  on  the 
death  of  one  of  the  plaintiffs,  the  proceedings  had  been  improperly 
revived  at  the  instance  of  a  plaintiff  who  had  taken  out  adminis- 
tration in  the  province  of  York,  and  his  Lordship  expressed  his 
opinion  to  be  that  when  there  are  no  bona  notabiUa  at  the  death 
of  a  testator  or  intestate,  probate  or  administration  by  the  Provin- 

(x)  Per  Sir  J.  Nicholl,  in  Scarth  v.  ditional  probate,  limited  to  the  re- 
Bishop  of  London,  1  Hag.  625,  636 ;  covery  of  the  property  sought.  Vide 
Jones  v.  Howell,  2  H.  342.  Yockney  v.  Foyster,  1  Hag.  631,  n. ; 

(v)  It  seems  from  the  above  case  and  Sir  John  Nicholl's  observations 
of  Scarth  v.  The  Bishop  of  London,  upon  the  same  case,  ib.  page  636. 
that,  when  money  is  in  the  public  (z)  Npon  the  above  case  of  Young 
funds,  and  the  party  dies  out  of  Eng-  v.  Elworthy  being  cited  before  Lord 
land,  the  Archbishop  of  Canterbury  Brougham,  Mr.  Colville,  the  Regis- 
and  Bishop  of  London  have  a  con-  trar,  stated  that  Sir  J.  Leach,  M.  11., 
current  jurisdiction  to  grant  probate ;  had  subsequently  changed  his  opin- 
and  that,  although  when  a  party  dies  ion  upon  the  point,  and  directed  the 
within  a  diocesan  jurisdiction,  with-  decree  to  be  drawn  up ;  and  this  state- 
out  bona  notabilia,  the  Prerogative  ment  was  acted  upon  by  his  Lord- 
Court  will  not  usually  grant  probate ;  ship,  who  observed  that  the  distinc- 
yet,  in  order  to  aid  the  ends  of  jus-  tion  was  obvious ;  MSS.  10  Nov. 
tice,  it  will,  if  necessary,  grant  an  ad-  1834 . 
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Plaintiff  must  cial  Court  is  sufficient  to  entitle  a  plaintiff  to  maintain  his  suit  (a). 
8  0TiSe?Per  The  same  opinion  had  been  expressed,  a  few  days  before,  bj 
v^^v^^^x  Lord  Langdale,  M.  R.,  upon  the  hearing  of  a  demurrer  to  another 
bill  of  revivor  in  the  same  suit.  The  original  bill  had  been  filed, 
for  the  purpose  of  redeeming  a  mortgage  of  an  estate  in  Yorkshire, 
by  parties  claiming  under  a  devise  by  the  mortgagor,  by  which  it 
had  been  directed  to  be  converted  into  personal  estate  for  payment 
of  debts.  It  appeared,  in  the  course  of  the  proceedings,  that  the 
defendants  were  mortgagees  in  possession,  over-paid,  and  that  a 
considerable  Bum  was  due  from  them  for  rents  and  profits  re- 
ceived after  the  mortgage  had  been  paid  off,  which,  by  the  decree 
on  further  directions,  they  had  been  ordered  to  pay  into  Court. 
Upon  the  death  of  one  of  the  plaintiffs  to  the  suit,  a  bill  of  revivor 
was  tiled  by  the  surviving  plaintiffs  and  by  the  administrator  of  the 
deceased  plaintiff,  claiming  under  a  probate  from  the  Prerogative 
Court  of  York,  to  which  bill  a  demurrer  was  filed,  one  of  the 
grounds  of  demurrer  being  that  there  ought  to  have  been  an  ad- 
ministration either  from  the  Prerogative  Court  of  Canterbury  or 
from  the  Diocesan  Court  of  London,  and  the  above  case  of  Young 
v.  El  worthy  was  cited  in  support  of  the  demurrer ;  but  the  Master 
of  the  Rolls  expressed  himself  to  be  of  opinion  that,  at  all  events, 
for  the  purpose  of  filing  the  bill  of  revivor,  (there  being  then  no 
money  in  Court,)  the  York  administration  was  sufficient,  and  over- 
ruled the  demurrer  (b)  (1). 
Derivative  With  reference  to  the  above  point,  it  is  to  be  observed  that,  in 

not  have  pre-    or<*er  to  Gom?^e^  the  ^e  OI" a  plaintiff  as  a  derivative  executor, 
rogative  pro-    it  is  not  necessary  that  the  will  of  the  original  testator  and  that  of 

bate,  though     m§  executor  should  be  proved  in  the  same  Court  (c) ;  and  where 

original  execu-  r  x  '' 

tor  had.  the  will  of  the  original  testator  had  been  proved  in  the  Prerogative 

Court  by  two  of  his  executors,  both  of  whom  died,  and  the  execu- 
tors of  the  survivor,  upon  the  death  of  their  testator,  as  he  had  not 
bona  notabilia,  proved  the  will  in  the  Consistory  Court  of  Iian- 
daff,  Sir  J.  Leach,  M.  R.,  upon  a  question  being  raised  whether 
the  representation  to  the  original  testator  was  complete,  directed 
that  the  case  should  stand  over,  in  order  that  the  opinion  of  a  civ- 
ilian might  be  taken,  and  that  inquiry  might  be  made  as  to  the 
practice  and  doctrine  of  the  Ecclesiastical  Courts  on  the  subject 

(a)  Wilson  v.  Metcalfe,  11  March,  74 ;  gee  however,  Jernegsa  *.  Bax- 

1836,  MSS.;    and   aee  Beadier  v.  ter,  5  Sim.  568. 

Bnrch,  10  Sim.  332.  (c)  Wankfbrd  v .  Wankfcrd,  1  Salk. 

(*)  Metcalfe  v.  Metcalfe,  1  Keen,  299-309. 

(1)  See  Story  Eq.  PI.  §.624. 
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A  case  was  accordingly  submitted  to  Dr.  Lushington,  who  ex-  PUintiff  mu»t 

pressed  his  opinion  to  be  that  the  executors  of  the  surviving  ex-    *  ^iti™1** 

ecutor  had  not  clothed  themselves  with  the  legal  character  of  per-  s^^v^w 

sonal  representatives  of  the  original  testator,  admitting  however 

that  there  was  no  express  authority  upon  the  question.    The 

Master  of  the  Rolls,  nevertheless,  was  inclined  to  think  that  the 

chain  of  representation  was  complete ;  and,  on  a  subsequent  day, 

his  Honor  decreed  accordingly  (d). 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has  J**?.™*™  ?aT 
j  .l        ii  •  r.     i     •    .•     i   ^     ^  u     ii       *•       A®  bill  before 

proved  the  will  in  a  proper  Ecclesiastical  Court,  such  allegation  probate ; 

will  obviate  a  demurrer  (e) ;  he  must,  however,  prove  the  will  be- 
fore the  hearing  of  the  cause,  and  then  the  probate  will  be  suffi-  but  must  prove 
cient  to  support  the  bill,  although  it  bear  date  subseqently  to  the      ore  eannff' 
filing  of  it  (/).    In  this  respect,  Courts  of  Equity  differ  from 
Courts  of  Law ;  for  at  Law  an  executor  cannot  maintin  actions 
before  probate,  unless  such  as  are  founded  on  actual  possession ; 
because,  in  actions  where  he  sues  in  his  representative  character, 
he  is  bound,  when  he  declares,  to  make  prqfert  of  the  letters  tes- 
tamentary (1) ;  otherwise  the  defendant  may  demur  (g)  (2).    The 
same  distinction  also  prevails  between  the  practice  of  Courts  of 
Law  and  Courts  of  Equity  with  respect  to  administrators ;  for  in 
Equity  a  plaintiff  may  file  a  bill  as  administrator  before  he  has  Same  rule  ap- 
taken  out  letters  of  administration,  and  it  will  be  sufficient  to  have  jgtr&tors  •  mln" 
them  at  the  hearing  (A),  which  is  not  the  case  at  Law  (3). 

It  is  to  be  observed  that,  although  an  executor  or  administrator 
may,  before  probate  or  administration  granted,  file  a  bill  relating  bat  probate  or 
to  the  property  of  the  deceased,  and  such  bill  will  not  on  that  ac-  muscle  stated 
count  be  the  subject  of  demurrer,  provided  the  granting  of  probate  in  bill. 
or  of  letters  of  administration,  by  the  proper  Ecclesiastical  Court, 
be  alleged  in  the  bill,  yet  a  defendant  may  take  advantage  of  the 

(<£)  Fowler  ».  Richards,  5  Russ.  39.  (g)  Comber's  case,  1  P.  Wms.  758. 
(«)  Humphreys  v.  Ingledon,  1  P.  Ik)  Fell  v.  Lutwidge,  Barnard, 
Wms.  753.  320 ;  Humphreys  v.  Humphreys,  3 


(J)  Humphreys  v.  Humphreys,  3    P.  Wms.  350. 
P.  Wms.  349. 


(1)  In  Axers  v.  Musselman,  2  Browne,  115,  it  was  held,  that  in  a  suit  by 
an  executor  for  a  cause  of  action  arising  in  the  testator's  life  time,  the  plain- 
tiff need  not  make  profert  of  the  letters  testamentary. 

A  declaration  by  an  administrator  need  not  make  profert  of  letters  of  ad- 
ministration, or  set  forth  when  or  by  what  authority  administration  was 
granted.  Langdon  v.  Potter,  11  Mass.  313.  See  Savage  v.  Meriam,  1  Blackf. 
176;  Caller  v.  Dade,  Miner,  20. 

(2)  In  Call  v.  Ewing,  1  Blackf.  301,  it  was  held  that  executors  must  take 
out  letters  testamentary,  before  the  filing  of  their  declaration. 

(3)  See  Langdon  v.  Potter,  11  Mass.  313,  cited  in  note  ante,  to  page  306. 
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*fthinliff  mati   ^act  not  ^e"1?  **  state^  m  tne  b*H»  DJ  pi©*;  Aim  in  Simons  r. 
Title.        Milman  (i),  where  letters  of  administration  had  been  granted  to 
v*^~v"^^  the  defendant  under  the  idea  that  the  deceased  had  died  intestate, 
may^leaxHact  wnereas>  m  ^act>  ne  na<*  made  *  Tul  and  appointed  the  plaintiff 
that  no  probate  his  executor,  who  before  probate  filed  a  bill,  for  the  purpose  of  re- 
granted,  corering  part  of  the  assets  of  the  testator  from  the  defendant,  al- 
leging that  probate  of  the  will  had  been  granted  to  him,  to  which 
bill  the  defendant  put  in  a  plea  stating  that  such  was  not  fact ; 
Sir  A.  Hart,  V.  C,  allowed  the  plea  (1).     At  Law,  however,  it 
seems,  that  a  defendant  cannot  plead,  to  an  action  brought  bj  an 
executor,  that  the  plaintiff  has  not  proved  the  will,  though  he  maj 
'  demur  if  the  plaintiff  does  not,  in  his  declaration,  show  the  pro- 
bate (£).     The  reason  of  this  is,  that  the  right  of  the  executor  is 
derived  from  the  will  and  not  from  the  probate,  which  only  com- 
pletes the  incipient  title.     With  respect  to  an  administrator,  how- 
ever, it  is  different ;  for  the  administrator  receives  his  right  entirely 
from  the  administration  (/). 
Executor  filing      But  although  an  executor  filing  a  bill  before  probate,  must,  as 
bate  muatPr0  we  nave  seen»  allege  m  >*  ^^  ne  nas  proved  the  will  in  the  proper 
state  it  aa  ta-     Ecclesiastical  Court,  it  is  not  necessary  that  in  a  bill  against  an 
ken  one           executor  such  a  statement  should  be  made ;  for  if  executors  elect 
to  act  they  are  liable  to  be  sued  before  probate,  and  cannot  after- 
Seau,  in  bill     wards  renounce  (m).     It  also  seems  that  if  a  party  entitled  by  law 
agains  execu-  ^  ^^  out  aanimistratjon  to  a  deceased  person,  does  not  so,  but 
acts  as  if  he  were  administrator,  and  receives  and  disposes  of  the 
property,  he  will  be  liable  to  account  as  administrator,  and  it  will 
not  be  necessary  to  have  any  other  party  before  the  Court.   Thus, 
in  Cleland  v.  Cleland  (n),  an  objection  for  want  of  parties,  on 
the  ground  that  an  administrator  was  not  before  the  Court,  was 
overruled,  because  the  widow  of  the  deceased,  who  was  entitled 
to  the  administration,  and  who  had  possessed  herself  of  the  per- 
sonal estate  and  disposed  of  it,  was  a  party,  though  she  denied  by 
her  answer  that  she  had  taken  out  administration,  which,  by  the 
bill,  she  was  alleged  to  have  done  (2). 

It  may  be  here  observed,  that  if  it  appears  to  the  Court  that  the 
probate,  or  the  letters  of  administration,  bear  a  stamp  applicable  to 
a  less  sum  than  that  which  is  sought  to  be  recovered  in  the  cause, 

(t)  2  Sim.  241.  Cm)  Blewitt  v.  Blewitt,  1  Yonage, 

(*)  Comber's  case,  1  P.  Wins.  768.    543. 

(Z)  Ibid.  (»)  Free.  Ch.  64. 

(1)  Story  Eq.  PL  §  727. 

(2)  Bee  Story  Eq.  PI.  §  91. 
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no  decree  can  be  obtained  until  the  defect  has  been  rectified,  and  Plaintiff  mn«t 
the  party  can  show  that  he  represents  the  estate  to  an  amount  suffi-   *  ^iSe?**' 
cient  to  cover  his  claim  (o) ;  though,  if  the  fact  that  the  plaintiff  v^^*v~^«/ 
be  administrator  or  executor  is  admitted,  the  objection  can  scarcely 
arise  (p). 

Where  it  appears  that,  in  order  to  complete  the  plaintiff's  title  An  prelimin- 
to  the  subject  of  the  suit  or  to  the  relief  he  seekB,  some  prelimi-  ^  to  co^. "" 
nary  act  is  necessary  to  be  done,  the  performance  of  such  prelim-  Plete  hit  title 
inary  act  ought  to  be  averred  upon  the  bill,  and  the  mere  allega-  re™ 
tion  that  the  title  is  complete,  without  such  averment,  will  not  be 
sufficient ;  thus  where  a  plaintiff  claimed  as  a  shareholder  by  pur* 
chase,  of  certain  shares  in  a  Joint-Stock  Company  or  Association ; 
alleging  in  his  bill  that  he  had  purchased  such  shares  for  a  valua- 
ble consideration,  and  had  ever  since  held  the  same ;  but  it  ap- 
peared in  another  part  of  the  bill,  that,  by  the  rules  of  the  com- 
pany or  association,  no  transfer  of  shares  could  be  valid  in  Law  or 
Equity  unless  the  purchaser  was  approved  by  a  board  of  directors, 
and  signed  an  instrument  binding  him  to  observe  the  regulations, 
Lord  Brougham  allowed  a  demurrer,  on  the  ground  that  the  per- 
formance of  the  rule  above  pointed  out  was  a  condition  precedent, 
and  ought  to  have  been  averred  upon  the  bill,  and  that  the  allegar 
tion  of  the  plaintiff  having  purchased  the  shares  and  being  a  share- 
holder, although  admitted  by  the  demurrer,  was  not  sufficient  to 
cure  the  defect  (q)  (1). 

In  pleadings  at  Common  Law,  it  is  held  that,  in  stating  a  deriva-  of  showing 
tive  title,  a  party  claiming  by  inheritance,  must  show  how  he  is  derivative 
heir,  viz.  as  son  or  otherwise;  and,  if  he  claims  by  mediate  and  plaintiff  must 
and  not  immediate  descent,  he  must  show  the  pedigree  (r) ;  for  ■how  how  he 
example,  if  he  claims  as  nephew,  he  must  show  how  he  is  nephew. '"  eir* 
It  appears  to  be  right,  upon  every  principle,  that  the  same  rule  out  pedigree. 
should  be  observed  in  bills  in  Equity;  and,  in  Lord  Digby  v. 
Heech  (s),  where  the  object  of  the  bill  was  to  establish  the  plain- 
tiff's right  to  a  manor,  and  to  certain  fines  and  fees ;  the  title,  as 
set  forth  by  the  bill,  was,  that  King  JameB  I.  granted  the  premises 
to  Sir  John  Digby,  afterwards  Earl  of  Bristol ;  from  him  they  de- 
scended to  George ;  from  him  to  John,  Earl  of  Bristol ;  and,  on  his 

(0)  Jonei  v.  Howell*,  2  H.  342;    M.  &  S.  553. 

Cleugh  v.  Dixon,  10  Sim.  564 ;  Nail  (a)  Walburn  v.  Ingilby,  1  M.  & 

9.  Punter,  5  Sim.  563 ;  Hunt  v.  Ste-  K.  61. 

yens,  3  Taunt.  113;  Roger*  v.  Jamei,  (r)  Steph.  on  Pleadings,  340. 

7  Taunt.  147.  (*)  Bunb.  195. 
(p)  See  Thynne  v.  Protheroe,  2 

(1)  Story  Eq.  PI.  J  257,  257  a,  258. 
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Of  showing  a  death,  vested  in  the  now  plaintiff;  and  it  was  objected  at  the  hear- 
Title"*    *n£  tnat  there  was  not  a  sufficient  title  set  forth,  it  not  appearing 

^^*ss-**~s  how  the  premises  vested  in  the  plaintiff,  whether  by  descent,  set- 
tlement, or  otherwise ;  and  the  whole  Court  agreed  that  the  bill 
ought,  for  this  reason,  to  be  dismissed,  the  bill  being  to  establish 
a  right,  as  well  as  for  an  account :  upon  this  ground  the  cause 
stood  over,  but  with  liberty  for  the  plaintiff  to  amend  his  bill. 
The  decision  of  Lord  Thurlow  in  Delorne  v.  Hollingsworth  (s), 
appears,  however,  to  throw  some  doubt  as  to  the  necessity  of  set- 
ting out  in  a  bill  the  manner  in  which  the  plaintiff  makes  out  his 
descent.     In  that  case  the  plaintiff,  who  claimed  to  be  entitled  to 
certain  premises  as  heir  at  law  of  an  ancestor,  and  prayed  a  dis- 
covery of  the  defendant's  title,  and  an  account,  &c.,  did  not  by 
the  bill  set  out  her  pedigree  fully,  but  stated  that  one  person 
through  whom  she  made  title  had  three  sons,  and  that  she  claimed 
under  the  second  Bon,  without  alleging  that  the  first  son  died  with* 
out  issue ;  to  this  bill  the  defendant  demurred,  "  because  the 
plaintiff  had  not  Bufficienly  stated  the  pedigree  by  which  she  made 
title,11  and  the  demurrer  was  overruled.     In  pronouncing  his  judg- 
ment, Lord  Thurlow  said,  "  If  this  demurrer  were  to  be  allowed, 
it  would  only  drive  the  plaintiff  to  supply  the  pedigree  in  another 
bill,  and  thus  I  do  not  see  the  propriety  of  trying  the  main  ques- 
tion, and  cutting  short  the  cause  in  this  stage  of  it,  unless  a  spe- 
cial case  had  been  made  out,  by  which  it  appeared  that  some 
great  length  of  proceedings,  or  some  great  expense,  would  be 
saved  by  it    The  whole  question  ib,  whether  the  allegation  in  the 
bill,  of  the  plaintiff  being  heir,  is  not  sufficient  to  entitle  her  to  go 
on  in  the  suit ;  and,  in  general,  I  see  no  reason  why  it  should 
not  (£)."     It  is,  however,  to  be  observed,  that  the  plaintiff  had  in 
fact  partly  stated  her  pedigree ;  and  that  the  defect  arose  from  the 
circumstance  of  her  omitting  to  state  the  death  of  a  party  without 
issue,  whose  death,  under  such  circumstances,  was  necessary  to 
entitle  the  person,  under  whom  the  plaintiff  claimed ;  but  that  the 
defect  was  supplied  by  the  averment  that  she  claimed  under  that 
person,  which  she  could  not  have  done,  if  the  other  had  not  died 
without  issue ;  so  that,  in  fact,  there  was  an  averment,  sufficient 
in  substance,  on  the  face  of  the  bill,,  to  obviate  a  demurrer  on  the 
ground  taken,  namely,  that  the  pedigree  was  not  sufficiently  set  out, 

_,         v  .  Where  there  is  a  privity  existing  between  the  plaintiff  and  de- 

Where  plain-     -     ,  .    ,  ,      ,       '     .        ,..-..      .  ,  .  .  ,       .  , 

tiff  claims  by    fendant,  independently  of  the  plaintiff's  title,  which  gives  the 

privity  or  con-  plaintiff  a  right  to  maintain  his  suit,  then  it  is  not  necessary  to 

tract'  state  the  plaintiff's  title  fully  in  the  bill ;  thus  where  a  plaintiff's 

(0  Ibid.  (,)  1  Cox,  421. 


Of  the  Matter  of  a  Bill  371 

claim  against  the  defendant  arises  under  a  deed  or  other  instru-  Of  showing  a 
ment,  executed  by  the  defendant  himself,  or  by  those  under  whom        Title/0 
he  claims,  which  recites,  or  is  necessarily  founded  upon,  the  exis- 
tence, in  the  right  which  he  asserts,  it  is  sufficient  to  allege  the 
execution  of  the  deed  by  the  parties.     Thus  in  the  case  of  a  bill,  in  suits  be- 
by  a  mortgagor  in  fee,  against  a  mortgagee,  to  redeem  the  mort-  ^r  an?morJ" 
gage,  it  is  sufficient  merely  to  state  the  mortgage-deed,  without  gagee. 
alleging  that  the  mortgagor  was  seised  in  fee,  &c,  because  the 
defendant  having  executed  the  deed  which  proceeds  upon  that 
supposition,  amounts  in  effect  to  an  acknowledgment  of  that 
fact,  which  he  cannot  afterwards  be  admitted  to  dispute ;  and  so 
if  the  mortgagor  has  only  a  derivative  title,  it  is  not  necessary  to 
show  the  commencement  of  such  derivative  title,  or  its  continu- 
ance, because  the  right  of  the  plaintiff  to  redeem,  as  against  the 
defendant,  does  not  depend  upon  the  title  under  which  he  claims, 
but  upon  the  proviso  for  redemption  in  the  mortgage-deed.    Upon  between  lessor 
the  same  principle,  where  a  defendant  holds  under  a  lease  from        leM*e* 
the  plaintiff,  the  plaintiff  need  not  set  out  his  title  to  the  reversion, 
the  fact  of  the  defendant  having  accepted  a  lease  from  the  plain- 
tiff being  sufficient  to  preclude  his  disputing  the  title  under  which 
he  holds  («).     In  like  manner,  where  a  man  employs  another  as  Principal  and 
his  bailiff  or  agent,  to  receive  his  rents  or  tithes,  the  right  to  call  &&ent' 
upon  the  bailiff  or  agent  for  an  account  does  not  depend  upon 
the  title  of  employer  to  the  rents  or  tithes,  but  to  the  privity 
existing  between  him  and  his  bailiff  or  agent ;  the  employer  may 
therefore  maintain  a  bill  for  an  account,  without  showing  any  title 
to  the  rents  or  tithes  in  question. 

Where,  however,  the  plaintiff's  right  does  not  "depend  upon  any  Where  claim 
particular  privity  between  him  and  the  defendant  existing  inde-  depf.??"  ?tnly 
pendently  of  his  general  title  to  the  thing  claimed,  there  it  will  be  most  be'stated. 
necessary  to  show  his  title  in  the  bill.     Thus,  where  a  bill  is  filed  In  bills  by 
by  the  lessee  of  a  lay  impropriator  against  an  occupier,  for  an  |f?J e  or 
account  of  tithes,  there  the  right  of  the  plaintiff  to  the  account 
depends  solely  upon  his  title ;  he  must,  therefore,  deduce  his 
title  regularly,  and  show  not  only  the  existence  of  the  lease,  but 
that  the  person  from  whom  it  is  derived  had  the  fee  (z). 

The  same  precision  in  showing  an  interest,  which  is  required  in  Of  stating 
setting  out  the  case  of  a  plaintiff,  is  not  requisite  in  stating  that  J^nXm  "* 

(«)  If  the  Plaintiff  claims  as  heir,    other  cases,  show  how  he  makes  out 
or  under  a  derivative  title  from  the    his  title. 

mortgagor  or  lessor,  he  must,  as  in        (x)  Penny  v.  Hoper,  Bunb.  115 ; 

vide  Burwell  v.  Coates,  ibid.  129. 
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Of  stating     of  the  defendant  against  whom  the  relief  is  sought  (1),  because  a 
Defendant!    Pontiff  cannot  always  be  supposed  to  be  cognizant  of  the  natnre 
of  a  defendant's  interest,  and  the  bill  must  frequently  proceed 
with  a  view  to  obtain  a  discovery  of  it;  thus,  where  a  bill  w» 
filed,  by  a  lessee  for  years,  for  a  partition,  and  the  plaintiff,  after 
stating  his  own  right,  to  one  undivided  tenth  part,  with  precision, 
alleged  that  the  defendant  was  seized  in  fee  simple  of,  or  otkerwist 
well  entitled  to,  seven  other  tenth  parts,  a  demurrer,  on  the  ground 
that  the  plaintiff  had  not  set  out  the  defendant's  title  with  suffi- 
cient certainty,  was  overruled  (y).     And  even  where  it  is  evident, 
from  the  nature  of  the  case,  that  a  plaintiff  must  be  cognizant  of 
a  defendant's  title,  and  sets  out  the  same  informally,  yet,  if  he  al- 
leges enough  to  show  that  the  defendant  has  an  interest,  it  will  be 
sufficient    Thus,  where  a  bill  was  filed  to  redeem  a  mortgage, 
but  the  conveyance  was  so  stated  that  it  did  not  show  that  any 
legal  estate  had  passed  to  the  defendant,  a  demurrer  was  over- 
ruled because  the  defendant  could  not  be  permitted  to  dispute 
his  own  title,  which  was  admitted  by  the  plaintiff  to  be  good  (z). 
Plaintiff  must       ^n  &U  cases,  however,  a  bill  must  show  that  a  defendant  is  in 


show  de-  Some  way  liable  to  the  plaintiff's  demand  (a),  or  that  he  has  i 

fendant  has       .  .      t  ,  .  *.    «  .    ,,v  ,«.»        ,         .  ...  .      .. 

interest.  interest  in  the  subject  of  the  suit  (b)  (2),  otherwise  it  will  be  lia- 

ble to  demurrer.     Thus,  where  a  bill  was  brought  upon  a  ground 
of  equity,  by  the  obligee,  in  a  bond  against  the  heir  of  the  obligor, 
alleging  that  the  heir  having  assets  by  descent  ought  to  satisfy  the 
bond,  a  demurrer  was  allowed  because  the  bill  did  not  expressly 
charge  that  the  heir  was  bound  in  the  bond,  although  it  did  state 
that  the  heir  ought  to  pay  the  debt  (c)  (3)  ;  so  where  a  bill  was 
brought  against  an  assignee  touching  a  breach  of  covenant  in  a 
lease,  and  the  covenant,  as  stated  in  the  bill,  appeared  to  be  col- 
lateral, and  not  running  with  the  land,  did  not,  therefore,  bind 
assignees,   and   was  not  stated  by  the  bill   expressly   to  bind 
casTof  'mem-    ^g11668!  a  demurrer  by  the  assignee  was  allowed  (d  )  (4).     And 
bere  or  officers  here  it  may  be  observed  that,  although  it  is  generally  necessary 
of  corporation.  to  ghow  that  the  pluntitT  has  some  claim  against  a  defendant,  or 
that  a  defendant  has  an  interest  in  the  subject-matter  in  litigation, 
yet  there  are  cases  in  which  a  bill  may  be  sustained  against  de- 
ft) Baring  w.  Nash,l  V.  &B.551.        (e)  Croseeing  ».  Honor,  1  Tern. 
(x)  Roberts  v.  Clayton,  3  Anst.    180. 
715.  (d)  Lord  Uzbridge  e.  Stavebad, 

(a)  Lord  Red.  163.  1  Yes.  56,  394. 

(6)  Ibid.  160. 

(1)  Story  Eq.  PI.  §  255. 

(2)  Story  Eq.  PI.  §  262  et  seq. 

(3)  Story  Eq.  PL  §  257. 

(4)  Story  Eq.  PI.  §  255,  256,  257. 
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fendants  who  have  no  interest  in  the  subject,  and  who  are  not  in     Of  stating 
any  manner  liable  to  the  demands  of  the  plaintiff.    The  cases  a!-     r^emlant. 
luded  to  are  those,  which  have  been  before  referred  to,  of  the  mem-  *s*^v~**^s 
bers  or  officers  of  a  corporation  aggregate,  who,  as  we  have  seen, 
may  be  made  parties  to  a  suit  against  the  corporation  for  the  pur- 
poses of  discovery  (1).     With  respect  to  the  other  persons  who 
are  generally  included  amongst  the  exceptions  to  the  rule,  that  no 
persons  who  have  not  an  interest,  or  against  whom  a  decree  can- 
not be  pronounced  can  be  made  parties  to  a  suit,  (such  as  arbitra- 
tors, attornies  or  agents,)  it  will  be  seen,  upon  reference  to  what  In  ease  of  at- 
has  been  before  stated  upon  this  subject  (e),  that  the  right  to  ^^ or 
make  them  parties  is  confined  to  cases  where  relief  is,  in  fact,  pray- 
ed against  them,  viz.,  where  they  are  implicated  in  fraud  or  collu- 
sion, and  it  is  specifically  asked  that  they  may  pay  the  costs ;  or 
where  they  are  the  holders  of  a  particular  instrument  which  the 
plaintiff  is  entitled  to  have  delivered  up  (/). 

A  bill  must  not  only  show  that  the  defendant  is  liable  to  the 
plaintiff's  demands,  or  has  some  interest  in  the  subject-matter, 
but  it  must  also  show  that  there  is  such  a  privity  between  him  and 
the  plaintiff  as  gives  the  plaintiff  a  right  to  sue  him  (g)  (2),  for  it  is 
frequently  the  case  that  a  plaintiff  has  an  interest  in  the  subject-mat- 
ter of  the  suit  which  may  be  in  the  hands  of  a  defendant,  and  yet,  for 
want  of  a  proper  privity  between  them,  the  plaintiff  may  not  be  the 
person  entitled  to  call  upon  the  defendant  to  answer  his  demand.  Legatee  or 
Thus,  though  an  unsatisfied  legatee  has  an  interest  in  the  estate  of  creditor  can- 
his  testator,  and  a  right  to  have  it  applied  in  a  due  course  of  admin-  to  testator's  es* 
istration,  yet  he  has  no  right  to  institute  a  suit  against  the  debtors  tate. 
to  his  testator's  estate  for  the  purpose  of  compelling  them  to  pay 
their  debts  in  satisfaction  of  his  legacy  (h).     For  there  is  no  priv- 
ity between  the  legatee,  and  the  debtors,  who  are  answerable  only 
to  the  personal  representative  of  the  testator.    Upon  the  same 
principle,  where  a  bill  was  filed  by  the  creditors  of  a  person  who 
was  one  of  the  residuary  legatees  of  a  testator  against  the  personal 
representative  for  an  account  of  his  personal  estate,  it  was  held 


&. 


e)  Ante,  p.  343.  (A)  Bickly   v.  Doddington,  Lord 

/)  Vide  ante,  346.  Red.  159,  n.;  Monk  v.  Pomfret,  ib. 

(g)  Lord  Red.  159. 


1)  Ante,  180  and  note,  342,  343;  Fenton  v.  Hughes,  7  Sumner's  Vesey, 

_},  and  Perkins's  note  («)>  and  cases1  cited  to  this  point. 

(2)  Story  Eq.  PI.  §  2*7, 178,  514  ;  Long  v.  Majestre,  1  John.  Ch.  305; 

Elmslie  v.  M'Aulay,  3  Bro.  C.  C.  (Perkins's  ed.)  624,  note  (1),  627,  note 

(a),  and  cases  cited ;  Eden  on  Injunctions,  (2nd  Am.  ed.)  354,  and  cases  in 

note  (a). 
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Case  against 
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creditor  can- 
not sue  execu- 
tor of  debtor. 


Exception  in 
cases  of  fraud. 


In  cases  of 
partnership. 


to  be  impossible  to  maintain  such  a  bill  (t).  And  so  where  a 
creditor  of  a  testator,  who  had  previously  been  a  bankrupt,  and 
had  obtained  his  certificate,  brought  a  bill  against  the  executor 
for  an  account,  &c.,  and  made  the  assignees  under  the  testator^ 
bankruptcy  parties  for  the  purpose  of  compelling  them  to  account 
to  the  executor  for  the  surplus  of  the  bankrupt's  estate,  a  demur- 
rer by  the  assignees  was  allowed  (&). 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  be- 
tween the  debtor  and  the  executor,  or  of  the  insolvency  of  the 
executor,  bills  by  creditors  or  residuary  legatees  against  debtors  to 
a  testator's  estate  will  be  entertained  (/)  (1)  and  it  seems  also  that 
where  persons  other  than  the  personal  representative  of  the  testa- 
tor have  possessed  specific  assets  of  the  testator,  such  persons  may 
be  made  parties  to  a  suit  by  a  creditor  (m)  (2).  So  also,  where 
it  is  desirable  to  have  the  account  of  the  personal  estate  entire,  & 
creditor  may  make  the  surviving  partner  of  a  deceased  debtor  a 
defendant  to  his  bill,  though  no  fraud  or  collusion  is  alleged  (it) 
(3).  And  it  seems  that  a  joint  creditor  may  maintain  a  suit 
against  the  representatives  of  a  deceased  partner  for  satisfaction 
of  his  entire  demand  out  of  the  assets,  although  the  surviving 
partner  is  not  alleged  to  be  insolvent  and  ib  made  a  party  to  the 
bill  (o)  (2).    In  Bowsher  v.  Watkins  (p),  it  was  determined  that 


(i)  Elmslie  v.  M'Aulay,  3  Bro.  224, 
[Perkins's  ed.  note  (1)  and  p.  627, 
note  (a)  and  cases  cited]. 

(k)  Utterston  v.  Mair,  4  Bro.  C.  C. 
270,  S.  C.  2  Ves.  J.  95;  Beckley  t>. 
Dorrington,  cited  6  Ves.  749. 

(I)  Ibid.;  vide  etiam,  Doran  v. 
Simpson,  4  Ves.  651,  [Sumner's  ed. 
note  (n)]  ;  Alsager  v.  Rowley,  6  Ves. 
749;  Trough  ton  t>.  Binkes,  6  Ves. 
573-575  [Sumner's  ed.  notes]  ;  Ben- 
field  v.  Solomons,  9  Ves.  86  [Sum- 
ner's ed.  note  (a)]. 

(m)  Newland  v.  Champion,  1  Ves. 
106 ;  and  see  Consett  v.  Bell,  1  Y.  & 
C.569. 

(n)  Ibid;  vide  etiam,  Gedge  v. 
Traill,  1  Russ.  &  M.  281,  n. 

(o)  Wilkinson  v.  Henderson,  1  M. 
&K.582. 

(p)  2  Rubs.  &  M.  277.  With  refe- 
rence to  these  cases,  it  may  be  ob- 
served that  in  Law  v.  Law,  before 


Sir  J.  L.  Knight  Bruce,  V.  C.  April 
24, 1845,  it  was  stated  by  Mr.  Wright, 
one  of  the  counsel  in  the  case,  that 
he  had  examined  the  record  of  the 
case  of  Newland  v.  Champion,  in  the 
Tower,  and  that  in  that  case  there 
were  allegations  of  collusion  between 
the  surviving  partner  and  the  admin- 
istratrix of  the  deceased  partner; 
whereupon  his  Honor  said,  "  the 
doctrine  of  Lord  Hardwicke,  in  New- 
land  v.  Champion,  was  contrary  to 
his  own  opinion  on  that  subject,  and 
that  he  thought  that  in  the  report  of 
that  case,  it  had  been  overstated. 
The  doctrine,  however,  was  so  ex- 
pressly stated  in  that  case,  that  he 
should  have  great  difficulty  in  com- 
ing to  a  conclusion  on  it."  The  cir- 
cumstances of  the  case  of  Law  t. 
Law,  did  not  require  him  to  decide 
the  point. 


(1)  1  Mont  Eq.  PI.  45,  46,  note  (a) ;  2  Mont.  Eq.  PI.  141 ;  Mitf.  Eq.  PI. 
by  Jeremy,  158, 159;  Story  Eq.  PI.  §  614  and  note,  §  227,  178,  332,  note  ; 
Eden  on  Injunctions,  (2nd  Am.  ed.)  354  and  cases  in  note  (•)  ;  Ehnslie  v. 
M'Aulay,  3  Bro.  C.  C.  (Perkins's  ed.)  627,  note  (a). 

(2)  See  Story  Eq.  PI.  §  178,  514,  227. 

(3)  Story  Eq.  PI.  §  167, 178. 
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residuary  legatees  may  sustain  a  bill  for  an  account  against  the  Must  show  pri 
executor  and  the  surviving  partners  of  the  testator,  though  collu-  Jlaintiffand 
sion  between  the  executor  and  the  surviving  partners  is  neither     Defendant, 
charged  nor  proved.  v-^-s^-^^ 

It  seems  that  where  it  is  necessary  to  allege  fraud  or  collusion 
in  cases  of  this  nature,  a  general  allegation  of  it  in  the  bill  will  be 
sufficient  to  shut  out  a  demurrer,  although,  in  the  opinion  of  Lord 
Eldon,  it  would  be  very  convenient  to  state  the  facts  upon  which 
such  allegation  is  founded,  as  there  is  great  inconvenience  in  join- 
ing issue  upon  such  a  general  charge  without  giving  the  defend- 
ant a  hint  of  any  fact  from  which  it  is  to  be  inferred  (q). 

With  reference  to  the  subject  of  privity  between  the  plaintiff  Employment 

and  defendant,  it  is  to  be  observed  that  the  employment  of  agents  ?f  ■«•»*■  °J 
,      .  ,  .*.,*.  .  .       ._      brokers  will 

or  brokers  in  a  transaction  does  not  interfere  with  the  privity  be-  not  destroy 

tween  the  principal  so  as  to  deprive  them  of  their  right  to  sue  each  privity. 
other,  immediately.  Thus,  where  a  principal  transmits  goodB  to 
a  factor,  he  may  sue  the  party  who  buys  of  that  factor ;  and  where 
a  bill  was  brought  by  some  merchants  against  the  defendant  to 
discover  what  quantity  of  straw  he  had  purchased  of  their  agents, 
and  for  payment  to  them  and  not  to  the  agents,  a  demurrer  was 
.overruled  (r) :  and  so  where  a  merchant,  acting  upon  a  del credere 
commission,  became  bankrupt,  having  sold  goods  of  his  principals 
for  which  he  had  not  paid  them,  and,  shortly  before  his  bankrupt- 
cy, drew  bills  on  the  vendees,  which  he  delivered  to  some  of  his 
own  creditors  in  discharge  of  their  demands,  they  knowing  his 
insolvency,  a  suit  by  the  principals  against  the  person  who  had  re- 
ceived the  bills  for  an  account  and  payment  of  the  produce  was 
sustained  («)  (1). 

A  bill  must  not  only  show  that  the  plaintiff  is  entitled  to  or  in-  Must  pray 
terested  in  the  subject-matter  of  the  litigation,  and  is  clothed  with  ^ro^eT  re  ie  * 

(a)  Benfield  v.  Solomons,  9  Ves.  («)  Newman  v.  Godfrey,  cited  Ld. 
87.  Red,  160,  2  Bro.  C.  C.  332,  S.  C. 

(r)  Lissett  v.  Reave,  2  Atk.  394. 

(1)  See  Story,  Agency,  §  418  et.  seq.403  et  seq. ;  Lenerick  v.  Meigs,  I 
Cowen,  645,  6&,  664, 665 ;  ante,  245,  notes >  2  Kent  (5th  ed.)  629-632. 

Ordinarily,  the  principal  cannot  avail  himself  by  smt  in  his  own  name  of 
a  contract  made  between  his  agent  and  a  third  person  in  the  name  of  the 
agent,  for  it  is  treated  as  a  contract  merely  between  the  parties  named  in  it, 
although  the  agent  is  known  to  be  acting  in  that  character.  United  States 
v.  Parmele,  1  Paine,  C.  C.  252 ;  Clark  v.  Wilson,  3  Wash.  C.  C.  560. 

There  are,  however,  exceptions  to  this  rule  as  well  established  as  the  rule 
itself.  As  in  case  of  a  written  contract  by  a  factor  in  his  own  name  for  the 
purchase  or  sale  of  goods  for  his  principal.  So  in  case  of  a  policy  of  insur- 
ance procured  by  an  agent  in  his  own  name  for  the  benefit  of  his  principal, 
the  agent,  as  well  as  the  principal,  may  sue  thereon.  See  Story,  Agency, 
§  160, 161, 162, 416  et  seq.,  §  270,  272 ;  Brewster  v.  Lunt,  6  Louis.  296. 
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such  a  character  as  entitles  him  to  maintain  the  suit,  and  that  the 
defendant  is  also  liable  to  the  relief  sought  against  him,  or  is  in 
some  manner  interested  in  the  dispute,  and  that  there  is  such  a 
privity  between  him  and  the  plaintiff  as  gives  the  plaintiff  a  title  to 
sue  him,  but  it  must  also  pray  the  Court  to  grant  the  proper  relief 
suited  to  the  case,  as  made  by  the  bill  (1) ;  and  if,  for  any  rea- 
son founded  on  the  substance  of  the  case  as  stated  in  the 
bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  either 
in  the  whole  or  in  part,  the  defendant  may  demur  (x).  In  some 
of  the  most  ancient  bills,  as  appears  by  the  records  in  the  Tower, 
the  complainant  does  not  expressly  ask  any  relief  nor  any  process, 
but  prays  the  Chancellor  to  send  for  the  defendant  and  to  examine 
him.  In  others,  where  relief  is  prayed,  the  prayer  of  process  is 
various,  a  corpus  cum  causa,  sometimes  a  subpcena,  and  sometimes 
other  writs  (y).  Afterwards  the  bill  appears  to  have  assumed  a 
more  regular  form,  and  not  only  to  have  prayed  the  subpama  of 
the  Court,  but  also  suitable  relief  adapted  to  the  case  contained  in 
the  statement,  which  is  the  general  form  of  all  bills  in  modern 
use  (2).  But  although  it  is  the  general  practice  of  the  present 
day,  in  all  cases  where  relief  is  sought,  to  specify  particularly  the 
nature  of  such  relief;  yet  it  seems  that  such  special  prayer  is  not 
absolutely  necessary,  and  that  praying  general  relief  is  suffi- 
cient (z)  (3) ;  and,  in  Partridge  v.  Haycraft  (a),  Lord  Eldon  said 
that  he  had  seen  a  bill  with  a  simple  prayer  that  the  defendant 
might  answer  all  the  matters  aforesaid,  and  then  the  general  prayer 
for  relief. 

It  is  to  be  observed,  that,  where  specific  relief  is  prayed,  care 
must  be  taken  to  adapt  Buch  relief  to  the  case  made  by  the  bill, 
as,  after  praying  specific  relief,  a  plaintiff  cannot,  at  the  hearing, 
dissent  to  the  relief  he  has  sought,  and,  under  the  general  prayer, 
ask  relief  of  another  description,  unless  the  facts  and  circum- 
stances charged  by  the  bill,  will,  consistently  with  the  rules  of  the 
Court,  maintain  that  relief  (6)  (4). 

(z)  Lord  Red.  164.  (b)  Per  Lord  Eldon  in  Htern  *. 

(y)  Jud  Anth.  M.  R.  91,  98.  Mill,  13  Ves.  114-119,  and  Soden  t. 

(z)  Cook  v.  Martyn,  2  Atk.  3;  Soden,  cited  ib.  119;  vide  post,  sect 
Grimes  v.  French,  ib.  141.  6. 

(«)  11  Ves.  570-574. 

(1)  Story  Eq.  PI.  §  40,  41, 42.    The  prayer  of  a  bill  in  Chancery  i§  an 
essential  part,  and  without  its  insertion,  no  decree  can  be  rendered  lor  a  . 
plaintiff.    Driver  v.  Tatner,  5  Porter,  10.    See  Smith  v.  Smith,  4  Rand.  95. 
See  also  post,  §  5,  §  8,  "  The  Prayer  for  Relief,  "  in  this  chapter. 

(2)  Story  Eq.  PI.  §  12. 

(3)  Post,  $  5,  §  8,  "  The  Prayer  for  Relief,"  in  this  chapter 

(4)  See  post,  "  The  prayer  lot  Relief,"  in  this  chapter,  and  notes  to  this 
point. 


Of  the  Matter  of  a  Bill  377 

The  requisites  above  set  out  are  necessary  in  every  bill  which  *Vf*  jfor 
is  filed  in  a  Court  of  Equity  for  the  purpose  of  obtaining  relief; 
there  are  other  requisites  appertaining  to  bills  adapted  to  particu- 
lar purposes,  which  will  be  hereafter  pointed  out,  as  well  as  those 
distinctive  properties  which  belong  to  bills  not  filed  for  the  pur- 
poses of  relief.  But  besides  those  points  which  are  generally  ne- 
cessary to  be  attended  to  in  the  frame  of  all  bills,  as  each  case  must 
depend  upon  its  own  particular  circumstances,  matters  must  be 
introduced  into  every  bill  which  will  occasion  it  to  differ  from 
others,  but  which  it  is  impossible  to  reduce  under  any  general 
rules,  and  must  be  left  to  the  discretion  of  the  draftsman.  Care,  Every  thing  to 
however,  must  be  taken  in  framing  the  bill  that  everything  which  mJrt  instated, 
is  intended  to  be  proved  be  stated  upon  the  face  of  it,  otherwise 
evidence  cannot  be  admitted  to  prove  it  (e)  (1).  This  is  required 
in  order  that  the  defendant  may  be  aware  of  what  the  nature  of 
the  case,  to  be  made  against  him,  is.  The  necessity  of  observing 
this  rule  was  strongly  insisted  on  by  Lord  Chief  Baron  Richards, 
in  the  case  of  Hall  v.  Maltby  (d).  And  in  Montesquieu  v.  San- 
dys (<?),  the  principle  upon  which  it  is  founded  is  strongly  illus- 
trated. In  that  case  a  bill  was  filed  to  set  aside  a  contract  entered 
into  by  an  attorney  for  the  purchase  of  a  reversionary  interest  from 
his  client,  on  the  ground  of  fraud  and  misrepresentation ;  the  evi- 
dence adduced  in  support  of  the  allegation  of  fraud,  &c,  did  not, 
in  Lord  Eldon's  opinion,  substantiate  the  case  as  laid  in  the  bill : 
a  transaction  however  was  disclosed  in  the  evidence  which  his 
Lordship  appeared  to  think  would  have  raised  a  question  of  con- 
siderable importance  in  favor  of  the  plaintiff  if  it  had  been  properly 
represented  upon  the  pleadings ;  but  as  it  had  not  been  stated  in 
the  bill,  he  thought  it  would  be  far  too  much  to  give  relief  upon 
circumstances  which  were  alleged  upon  the  record  (2). 

It  is  to  be  observed  in  this  place,  that  not  only  will  it  be  impos-  Inquiry  not 
sible  to  introduce  evidence  as  to  facts  which  are  not  put  in  issue  *mn&UMfor 
by  the  bill,  but  that  even  an  inquiry  will  not  be  directed  before  ft  in  pleadings. 
the  Master  unless  ground  for  inquiry  is  laid  in  the  pleadings  (/). 

(c)  Gordon  u.  Gordon,  3  Swan.  v.  Mansfield,  6  Sim.  565. 

472.  (/)  Hollowav  v.  Millard,  1  Mad. 

(<*)  6  Price,  240-259.  414. 
(«)  18  Ves.  302 ;  vide  etiam,  Powys 

(1)  But  the  plaintiff  need  not,  and  indeed  should  not,  state  in  the  bill  any 
matters  of  which  the  Court  is  bound  judicially  to  take  notice,  or  is  supposed 
to  possess  full  knowledge.  Many  of  these  matters  are  enumerated  by  Mr. 
Justice  Story  in  Story  Eq.  PI.  §  24.  So  also  by  Mr.  Greenleaf,  in  his 
work  on  Evidence,  1  vol.  §  4,  5,  6. 

(2)  No  facts  are  properly  in  issue,  unless  charged  in  the  bill ;  and  of 


value. 


378  Of  the  Bill: 

Everything  to  Thus,  where  a  bill  was  filed  for  foreclosure,  and  a  motion  was 

be  Proved 

must  be  Stated  m&de  for  a  reference  to  the  Master,  under  the  7th  Geo.  IL  c  20, 
v^-%^w  to  inquire  into  the  amount  due  upon  the  mortgage,  and  it  was  in- 
sisted that  the  Master  ought  to  be  directed  to  take  an  account  of 
the  costs  incurred  by  the  plaintiff  in  certain  proceedings  in  an 
ejectment  at  Law  which  were  not  alluded  to  in  the  bill,  the  Court 
held  that  no  such  inquiry  could  be  directed,  but  gave  the  plaintiff 
leave  to  amend  his  bill  in  that  respect  (g). 
Bill  must  be         **  **  r*£n*  nere  to  ODServe  *h*t»  independently  of  the  qualities 
for  adequate     which  have  been  above  pointed  out  as  necessary  to  bills  in  general, 
it  is  requisite  that  the  object  for  which  a  bill  is  brought  should  not 
be  beneath  the  dignity  of  the  Court ;  for  the  Court  of  Chancery 
will  not  entertain  a  suit  where  the  subject-matter  of  the  litigation 
is  under  the  value  of  10/.  (1) ;  except  in  cases  of  charities  (A),  or 
of  fraud  (i),  or  of  bills  to  establish  a  right,  as  in  the  case  of  6s. 
claimed  to  be  due  as  an  Easter  offering  (&).     It  is  said  that  the 
Court  will  not  entertain  a  bill  for  land  under  the  yearly  value  of 

(g)  Millard  t>.  Magor,  3  Mad.  433.        (t)  Bunb.  17. 
(1)  Anon.  1  Eq.  Ca.  Ab.  75,  Mar-        (*)  4  Bro.  P.  C.  314. 
gin. 

course  no  proofs  can  generally  be  offered  of  facts  not  in  the  bill ;  no?  can  re- 
lief be  granted  for  matters  not  charged,  although  they  may  be  apparent  from 
other  parts  of  the  pleadings  and  evidence ;  for  the  Court  pronounces  its  de- 
cision stcundem  allegata  et  probata.  Story  Eq.  PI.  §  257 ;  Crocket  v.  Lee, 
7  Wheaton,  522;  Jackson  v.  Ashton,  11  Peters,  229;  James  t.  McKenxm, 
6  John.  564. 

(1)  The  true  pound  of  this  rule  is,  that  the  entertainment  of  suits  of  small 
value  has  a  tendency,  not  only  to  promote  expensive  and  mischievous  litiga- 
tion, but  also  to  consume  the  time  of  the  Court  in  unimportant  and  frivolous 
controversies,  to  the  manifest  injury  of  other  suitors,  and  to  the  subversion  of 
the  public  policy  of  the  land.  Moore  v.  Lyttle,  4  John.  Ch.  183 ;  Story  Eq. 
PI.  $  500.  This  rule  seems  to  have  been  of  great  antiquity  in  the  Court  of 
Chancery.  See  Story  Eq.  PI  §  501,  and  cases  cited.  A  similar  rule,  it  is 
apprehended,  prevails  in  the  Courts  of  Equity  in  America,  so  far  as  thev 
have  been  called  upon  to  express  any  opinion  on  the  subject.  Story  Eq.  PI. 
§  502.  See  Williams  v.  Berry,  3  Stew.  &  Port.  284.  It  was  formerly  held 
in  New  York,  that  the  Court  of  Chancery  would  not  take  cognisance  of  a 
case,  where  the  amount  in  controversy  was  below  10Z.  sterling.  Moore  w. 
Lyttle,  4  John.  Ch.  185;  Fullerton  v.  Jackson,  5  John.  Ch.  276. 

The  amount  has  been  recently  increased  in  that  State  by  statute  to  Ike 
sum  of  one  hundred  dollars.  2  Rev.  Stat.  N.  York,  173  §  37.  See  Vreden 
burg  v.  Johnson,  1  Hopk.  112;  Mitchell  t>.  Tighe,  1  Hook.  119;  Smetsr. 
Williams,  4  Paige,  364. 

The  value  of  the  matter  in  dispute  should  appear  by  the  record.  Watson 
t>.  Wells,  5  Conn.  468. 

The  jurisdiction  of  the  Court  does  not,  however,  depend  uoon  the  amount 
that  may  ultimately  be  found  due  to  the  plaintiff,  but  upon  the  claim  stated 
by  him.  Bradt  v.  Kirkpatrick,  7  Paige,  62;  Whitecotton  v.  Simpson,  4  J. 
J.  Marsh  12 ;  Judd  v.  Bushnell,  7  Conn.  205;  Skinner  e.  Bailey,  7  Conn. 
496 ;  Wheat  v.  Griffin,  4  Day,  419 ;  Douw  t>.  Sheldon,  2  Paige,  328 ;  Bailey 
v.  Burton,  8  Wendell,  395.  These  provisions  seem  to  apply,  however,  only 
to  cases  of  bills  for  relief,  and  not  to  cases  of  bills  for  discover}  merely. 
-Goldey  t>.  Beeker,  1  Edw.  Ch.  271 ;  Schrceppel  v.  Redfield,  5  Paige,  245. 
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40*.  (1) :  but  instances  occur  m  the  books  where  bills  have  been  Every  thing  to 
entertained  for  the  recovery  of  ancient  quit-rents,  though  ▼«**  must  be  stated. 
small,  viz.,  2s.  or  3s.  per  annum  (»).    It  seems  that  if  a  bill  is  v**^v~^*' 
brought  for  a  demand  which,  by  the  rule  of  the  Court  cannot  be  ?££' "fritae 
sued  for,  the  defendant  may  either  demur  to  it,  on  the  ground  that  taken  advan- 
the  plaintifl  *s  demand,  if  true,  is  not  sufficient  for  the  Court  to  ****  of- 
ground  a  decree  upon  (n),  or  he  may  (which  is  the  most  usual 
course)  move  to  have  the  bill  dismissed,  as  below  the  dignity  of 
the  Court  (0),    But  even  if  the  defendant  should  take  neither  of 
these  courses,  yet,  when  the  cause  comes  to  a  hearing,  if  it  ap- 
pears that,  on  an  account  taken,  the  balance  due  to  the  plaintiff 
will  not  amount  to  the  sum  of  10/.,  the  Court  will  dismiss  the 
bill  (p).     Thus,  in  the  time  of  Lord  Harconrt,  upon  a  bill  being 
brought  relating  to  tithes,  it  was  clearly  admitted  that  the  plaintiff 
had  a  right  to  some  tithes  of  the  defendant,  but  as  the  tithes  which 
were  due   appeared  to  be  only  of  the  value  of  5/.,  the  Lord 
Chancellor  dismissed  that  bill  at  the  hearing  (q) ;  and  in  Brace 
v.  Taylor  (r),  a  similar  objection  was  taken,  at  the  hearing,  and  1 

allowed  (1). 

A  bill  must  not  only  be  for  a  subject  which  it  is  consistent  with  Must  be  for 
the  dignity  of  the  Court  to  entertain,  but  it  must  also  be  brought  "hole  matter, 
for  the  whole  subject  The  Court  will  not  permit  a  bill  to  be 
brought  for  part  of  a  matter  only  (5),  so  as  to  expose  a  defendant 
to  be  harassed  by  repeated  litigations  concerning  the  Bame  thing ; 
it  therefore  requires  that  every  bill  shall  be  so  framed  as  to  afford 
ground  for  such  a  decision  upon  the  whole  matter,  at  one  and  the 
same  time,  as  may,  as  far  as  possible,  prevent  future  litigation  con- 
cerning it.  It  is  upon  this  principle  that  the  Court  acts,  in  re- 
quiring in  every  case  the  presence,  either  as  plaintiffs  or  defend- 
ants, of  all  parties  interested  in  the  object  of  the  suit.    And  upon 


J 


(I)  Eq.  Ca.  Ab.  75.  (p)  Cowp.  Eq.  PI.  166. 

»  Cocks  v.  Foley,  1  Vera.  360.         ( q)  Cited  in  Brace  v.  Taylor,  infra. 
»)  Pox  t>.  Frost,  Rep.  T.  Finch,        (r)  2  Atk.253. 


(o)  Ros.  47,  356. 


Lord  Red.  16. 


(1)  If  it  appear  on  the  face  of  the  bill,  that  the  matter  in  dispute,  exclu- 
sive of  cofltoj  does  not  exceed  the  amount  to  which  the  jurisdiction  of  the 
Court  is  limited,  the  defendant  may  either  demur,  or  move  to  have  the  bill 
dismissed  with  costs ;  or  if  it  does  not  appear  on  the  face  of  the  bill,  it  may 
be  pleaded  in  bar  of  the  suit.  Smeta  v.  Williams,  4  Paige,  364 ;  McElwain 
v.  Willis,  3  Paige,  505,  S.  C.  on  appeal,  9  Wendell,  546 ;  Schrappel  v.  Red- 
field,  5  Paige,  245 ;  Bradt  v.  Kirkpatrick,  7  Paige,  62. 

By  u  exclusive  of  costs  "  above,  is  meant  the  costs  of  the  suit  in  Chance- 
ry.   Van  Tyne  9,  Bunce,  1  Edw.  Ch.  563. 
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Must  be  for  the  same  principle,  it  will  not  allow  a  plaintiff  who  has  two  dis- 
^J^*|I^^■  tinct  claims  upon  the  same  defendant,  or  to  which  the  same  de- 
fendant may  eventually  prove  liable,  to  bring  separate  bills  far 
Not  for  one  of  each  particular  claim,  or  to  bring  a  bill  for  one  and  omit  the  other, 
two  claims  up-  so  as  to  leave  the  other  to  be  the  subject  of  future  litigation  (1). 
fendant,  Thus  in  Purefoy  ».  Purefoy  (t),  where  an  heir,  by  his  bill,  prayed 

an  account  against  a  trustee  of  two  several  estates,  that  were  con- 
veyed to  him  for  several  and  distinct  debts,  and  afterwards  would 
have  had  his  bill  dismissed  as  to  one  of  the  estates,  and  have  had 
the  account  taken  as  to  the  other  only,  the  Court  decided  that  an 
entire  account  should  be  taken  of  both  estates,  "  for  that  it  is  al- 
lowed as  a  good  cause  of  demurrer  in  this  Court,  that  a  bill  is 
brought  for  a  part  of  a  matter  only,  which  is  proper  for  one  entire 
account,  because  the  plaintiff  shall  not  split  causes  and  make  a 
multiplicity  of  suits."    And  so  where  there  are  two  mortgages,  and 

oneoftwo^10  more  monev  *nas  Deen  ^ent  uP°n  one  °f  tnem   tnan  ^e   estate  w 

mortgages,       worth,  the  heir  of  the  mortgagee  cannot  elect  to  redeem  one  and 

leave  the  heavier  mortgage  unredeemed,  but  shall  be  compelled  to 

0F  ^ndb^d  take  ^^  M"     Up°n  the  Same  PrinciP,e  il  is  he,d»  that  "  wherc 
there  is  a  debt  secured  by  mortgage,  and  also  a  bond  debt,  when 

the  heir  of  the  mortgagor  comes  to  redeem,  he  shall  not  redeem 

the  mortgage  without  paying  the  bond  debt  too,  in  case  the  heir 

be  bound  (x)  (2)."    The  ground  of  this  rule  is  the  prevention  of 

circuity  of  remedy ;  for  as  the  bond  of  the  ancestor,  where  the 

heir  is  bound,  becomes,  upon  the  death  of  such  ancestor,  the  heir's 

own  debt,  and  is  payble  out  of  the  real  estate  descended,  it  is  but 


(0  1  Vera.  29.  (z)    Shuttleworth  v.  Laycock,  1 

«)  Ibid.  Margrave  v.  Le  Hooke,    Vera.  245;  Anon.  2  Ch.  Ca.  164. 
*era.  207. 


,« 


(1)  Story  Eq.  PI  §  287. 

So  at  law  a  plaintiff  cannot  split  an  entire  cause  of  action,  so  aa  to  main- 
tain two  suits  upon  it,  without  the  defendant's  consent.  If  he  attempt  so 
to  do,  a  recovery  in  the  first  suit,  though  for  less  than  the  whole  demand,  is 
a  bar  to  the  second.  Ingraham  v.  Hall,  11  Serg.  &  R.  78 ;  Crips  v.  Talvan- 
de,  4  M'Cord,  20 ;  Smith  v.  Jones,  15  John.  229 ;  Willard  v.  Sperry,  16  John. 
121  ;  Avery  v.  Fitch,  4  Conn.  362;  Vance  v.  Lancaster,  3  Hayw.  190; 
Colvin  v.  Corwin,  15  Wendell,  557;  Strike's  case,  1  Bland.  96 ;  James  r. 
Lawrence,  7  Har.  &  John.  73 ;  Stevens  v.  Lockwood,  13  Wendell,  644. 
See  also  Guernsey  v.  Carver,  8  Wendell,  492,  and  the  remarks  on  it 
in  Badger  v.  Titcomb,  15  Pick.  415.  In  this  last  case  it  was  said  that  "as 
the  law  is,  we  think  it  cannot  be  maintained,  that  a  running  account  for 
goods  sold  and  delivered,  money  loaned,  or  money  had  and  received,  at  dif- 
ferent times,  will  constitute  an  entire  demand,  unless  there  is  some  agree- 
ment to  that  effect,  or  some  usage  or  course  of  dealing  from  which  sucn  an 
agreement  or  understanding  may  be  inferred." 

~(2)  See  Story  Eq.  Jur.  §  1023,  note ;  Jones  v.  Smith,  2  Sumner's  Ve»ey, 
372,  note  (c)  and  cases  cited.    Lee  v.  Stone,  5  Gill.  &  John.  1. 
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reasonable  that  where  the  heir  comes  to  redeem  the  estate  by  pay-    Must  **  for 
ment  of  the  principal  money  and  interest,  he  should  at  the  same  w  oe    atter* 
time  be  called  upon  to  pay  off  the  bond,  as  otherwise  the  obligee 
would  be  driven  to  sue  him  for  the  recovery  of  the  bond,  which 
in  the  result  might  be  payable  out  of  the  same  property  which  the 
heir  has  redeemed. 

When  it  is  laid  down  as  a  juje  that  the  Court  will  not  enter-  Limitation  of 
tain  a  suit  for  part  of  a  matter,  it  must  be  understood  as  subject  to  J^ere  matter 
this  limitation,  viz.,  that  the  whole  matter  is  capable  of  being  im-  capable  of  im- 
mediately disposed  of  (1) ;  for  if  the  situation  of  the  property  in  me.dial«  de" 
dispute  is  such,  that  no  immediate  decision  upon  the  whole  matter 
can  be  come  to,  the  Court  will  frequently  lend  its  assistance  to  the 
extent  which  the  actual  state  of  the  case,  as  it  exists  at  the  time 
of  filing  the  bill,  will  warrant.  Upon  this  principle  Courts  of 
Equity  act,  in  permitting  bills  for  the  preservation  of  evidence  in 
perpetuan  rei  memoriam,  which  it  does  upon  the  ground  that,  from 
the  circumstances  of  the  parties,  the  case  cannot  be  immediately 
the  subject  of  judicial  investigation ;  and  if  it  should  appear  upon 
the  bill  that  the  matter  to  which  the  required  testimony  is  alleged 
to  relate  can  be  immediately  decided  upon,  and  that  the  witnesses 
are  resident  in  England,  a  demurrer  would  hold  (y)  (2).  It  is 
upon  the  same  principle  that  the  Court  proceeds  in  all  that  class 
of  cases  in  which  it  acts  as  ancillary  to  the  jurisdiction  of  other 
Courts,  by  permitting  suits  for  the  preservation  of  property  pend- 
ing a  litigation  in  the  Ecclesiastical  or  Common  Law  Courts,  or 
by  removing  the  impediments  to  a  fair  litigation  before  tribunals 
of  ordinary  jurisdiction.  In  all  these  cases  it  is  no  ground  of 
objection  to  a  bill  that  it  embraces  only  part  of  the  matter,  and 
that  the  residue  is  or  may  be  the  subject  of  litigation  elsewhere. 
The  preservation  of  the  property,  or  the  removal  of  the  impedi- 
ments, is  all  that  the  Court  of  Equity  can  effect;  the  bill,  there- 
fore, in  seeking  that  description  of  relief,  seeks  the  whole  relief 
which,  in  such  cases,  a  Court  of  Equity  can  give ;  but  if  a  bill, 
praying  only  this  description  of  relief,  should  disclose  a  case  in 
which  a  Court  of  Equity  is  capable  of  taking  upon  itself  the  whole 
decision  of  the  question,  in  such  a  case,  it  is  apprehended,  that 

(y)  Lord  Red.  150. 

(1)  The  principle  is  Well  established,  that  a  contract  to  do  several  things, 
at  several  times,  is  divisible  in  its  nature ;  and  that  an  action  will  lie  for  the 
breach  of  any  one  of  the  stipulations,  each  of  these  stipulations  being  consid- 
ered as  a  separate  contract.    Badger  v.  Titcomb,  15  Pick.  414. 

(2)  See  Story  Eq.  PI.  §  303  and  note;  Moodelay  v.  Morton,  1  Bro.  C.  C. 
(Perkins's  ed.)  469  and  notes. 
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Of  the  Bill: 


Must  be  for 
whole  Matter. 

Whether  bills 
can  be  sus- 
tained for  part- 
nership ac- 
counts with- 
out seeking 
dissolution. 


the  bill  would  be  defective  in  not  seeking  the  relief  which  the 
plaintiff  is  entitled  to. 

With  reference  to  this  part  of  the  subject  may  be  noticed  the 
much  litigated  question,  whether  a  person  engaged  in  trade  in  co- 
partnership with  others,  can  or  cannot  maintain  a  bill  against  his 
partners  for  an  account,  without  praying  also  a  dissolution  of  the 
partnership ;  upon  this  point  the  decisions  are  very  conflicting,  and 
all  that  can  be  done  at  present  is  to  direct  the  reader's  attention 
to  the  leading  cases  in  favor  of  each  proposition  (1).  In  Forman 
v.  Homfiray  (z),  Lord  Eldon  said  he  did  not  recollect  an  instance  of 
a  bill  filed  by  one  partner  against  another,  praying  an  account 
merely  and  not  a  dissolution,  proceeding  on  the  foundation  that 
the  partnership  was  to  continue ;  and  observed  upon  the  inconve- 
nience that  would  result  if  a  partner  could  come  here  for  an  ac- 
count merely,  pending  the  partnership,  as  there  seemed  to  be  no- 
thing to  prevent  his  coming  annually  (a) ;  and  in  Loscombe  v. 
Russell  (6),  the  V.  C.  of  England  allowed  a  demurrer  to  a  bill 
praying  the  account  of  a  partnership,  because  it  did  not  pray  for 
a  dissolution.  In  Harrison  v.  Armitage  (c),  however,  a  contrary 
opinion  was  expressed  by  Sir  John  Leach,  V.  C. ;  and  in  Rich- 
ards p.  Davis  (rf),  which  was  a  bill  by  one  partner  against  another, 
praying  for  an  account  of  what  was  due  to  the  plaintiff  respecting 


(z)  2  Yes.  A  B.  329;  and  see  Mar- 
shall  v.  Colman,  2  J.  &  W.  267; 
Gow  on  Partnerships,  Collyer  on 
Partnerships,  App.  11. 

(a)  It  is  said  by  one  of  the  learned 
reporters,  in  a  note,  that,  in  the  case 
of  theatres,  the  Court  has  refused  to 
take  jurisdiction  upon  any  other  prin- 
ciple than  a  dissolution  of  partner- 
ship ;  Waters  v.  Taylor,  15  Ves.  10. 
But  it  is  to  be  observed  that  theatres 
are  property  of  a  very  peculiar  des- 
cription, and  that  any  interference 
with  the  management  of  them  by  the 
Court  might  be  productive  of  irrepa- 
rable damage  and  ruin  to  the  parties 
concerned,  and  that  it  is  upon  this 
principle  that,  in  Waters  v.  Taylor, 


the  Court  hesitated  to  interfere  dur- 
ing the  existence  of  the  partnership. 
It  was  said  by  the  the  Solicitor  .gene- 
ral, arguendo  in  Loscombe  v.  Rus- 
sell, that  it  appeared  from  the  brief 
in  Forman  v.  Homrray,  that  the  plain- 
tiff there  prayed  for  an  account 
which  was  to  be  continued  until  the 
end  of  the  term  of  the  partnership,  4 
Sim.  8. 

(6)  4  Sim.  8. 

(c)  4  Mad.  143,  cited  in  Loscombe 
v.  Russell,  ubi  supra. 

(d)  2  Russ.  &  M.  349 ;  and  see 
observation  of  Lord  Cottenham  in 
Walworth  v.  Holt,  4  M.  &  C.  449, 
see  ante,  page  289. 


(1)  In  1  Story  Eq.  Jur.  §  671,  Mr.  Justice  Story  says,  "Courts  of  Equity, 
may,  perhaps,  interpose  and  decree  an  account  where  a  dissolution  of  part- 
nership has  not  taken  place,  and  is  not  asked  for ;  although,  ordinarily,  they 
are  not  inclined  to  decree  an  account,  unless  under  special  circumstances, 
if  there  is  not  an  actual  or  contemplated  dissolution,  so  that  all  the  affairs 
of  the  partnership  may  be  wound  up."  See  also  the  cases  cited  in  the  note 
at  the  place  above  cited,  and  Waters  v.  Taylor,  15  Sumner's  Vesey,  10  note 
(b)  and  cases  cited ;  Judd  t>.  Wilson,  6  Vermont,  185 ;  1  Smith  Ch.  Pr.  (2nd 
Am.ed.)89. 
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past  partnership  transactions,  and  that  the  partnership  might  be  Mu8t  be  for 
carried  on  under  the  decree  of  the  Court,  his  Honor  decreed  an 
account  of  past  partnership  transactions,  but  said  that  he  could 
make  no  order  for  carrying  on  the  partnership  concerns,  unless 
with  a  view  to  a  dissolution.  In  pronouncing  his  judgment  upon 
that  case,  the  learned  Judge  observed,  that  a  partner  during  the 
partnership  has  no  relief  at  Law  for  monies  due  to  him  on  a  part- 
nership account ;  and  that,  if  a  Court  of  Equity  refuses  him  relief, 
he  is  wholly  without  remedy,  which  would  be  contrary  to  the  plain 
principles  of  justice,  and  cannot  be  the  doctrine  of  equity.  With 
respect  to  the  objection  that  the  defendant  might  be  vexed  by  a 
new  bill,  whenever  new  profits  accrued,  his  Honor  said,  "  What 
right  has  the  defendant  to  complain  of  such  new  bill,  if  he  repeats 
the  injustice  of  withholding  what  is  due  to  the  plaintiff?  Would 
not  the  same  objection  lie  in  a  suit  for  tithes  which  accrue  de  anno 
in  annum  ?"  It  is  to  be  observed,  that  in  the  last  quoted  case  of 
Richards  v.  Davis,  the  case  of  Clapple  v.  Cadell  (e)  was  cited  in 
argument,  and  is  referred  to  by  the  reporter  as  an  authority  for 
the  position  that  a  decree  may  be  made  for  partnership  accounts 
without  the  bill  having  prayed  a  dissolution ;  but  upon  reference 
to  the  case  itself,  it  will  be  found  that  it  was  one  of  a  very  pecu- 
liar nature,  and  that  the  principal  object  of  the  suit  was  not  an 
account  of  the  partnership  transactions,  but  to  have  a  declaration 
as  to  the  effect  of  a  sale  of  some  shares  in  a  partnership  undertak- 
ing (the  Globe  newspaper) ;  and  that  the  account  of  the  profits 
which  was  decreed  was  merely  the  consequence  of  the  declaration 
of  the  Court  upon  that  point.  The  same  observation  applies  to 
Knowles  v.  Houghton  (/),  which  is  also  referred  to  in  Richards 
v.  Davis  (g).  There  the  bill  was  filed  to  establish  a  partnership 
in  certain  transactions ;  and  the  sole  question  in  the  case  was, 
partnership  or  no  partnership ;  and  the  Court  being  of  opinion 
that  a  partnership  did  exist  in  part  of  the  transactions  referred  to, 
as  a  necessary  consequence  decreed  an  account  of  these  trans- 
actions. 

In  endeavoring  to  avoid  the  error  of  making  a  bill  not  suffi-  Definition  of 
ciently  extensive  to  answer  the  purpose  of  complete  justice,  care  amltifariotu- 
must  be  taken  not  to  run  into  the  opposite  defect,  viz.,  that  ofneii* 
attempting  to  embrace  in  it  too  many  objects,  for  it  is  a  rule  of 
Equity  that  two  or  more  distinct  subjects  cannot  be  embraced  in 

(e)  Jac.  537.  (g)  Ubi  Supra. 

(/)  11  Ves.  168. 


ness, 
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Multifarious-  the  same  suit.    The  offence  agaiost  this  rale  is  termed  wmMfm* 
ousness,  and  will  render  a  hill  liable  to  demurrer  (1). 

According  to  Lord  Cottenham,  it  is  utterly  impossible,  upon  the 
authorities,  to  lay  down  any  rule  or  abstract  proposition  as  to  what 
constitutes  multifariousness,  which  can  be  made  universally  appli- 
cable. The  cases  upon  the  subject  are  extremely  rarious;  and 
the  Court,  in  deciding  them,  seems  to  have  considered  what  was 
convenient  in  particular  cases,  rather  than  to  have  attempted  to  lay 
down  an  absolute  rule.  The  only  way  of  reconciling  the  authorities 
upon  the  subject  is,  by  adverting  to  the  fact,  that  although  the  books 
speak  generally  of  demurrers  for  multifariousness,  yet  ia  truth  such 
demurrers  may  be  divided  into  two  distinct  kinds.  Frequently  the 
objection  raised,  though  not  termed  multifariousness,  is  in  fact 
more  properly  misjoinder ;  that  is  to  say,  the  cases  or  claims  united 
in  the  bill  are  of  so  different  a  character,  that  the  Court  will  not 
permit  them  to  be  litigated  in  one  record.  It  may  be  that  the 
plaintiffs  and  defendants  are  parties  to  the  whole  of  the  trtnsio- 

(1)  Story  Eq.  PI.  §271. 

"  By  multifariousness  in  a  bill,"  says  Mr.  Justice  Story,  uis  meant  the 
improperly  joining  in  one  bill  distinct  and  independent  matters,  and  thereby 
confounding  them ;  as,  for  example,  the  uniting  in  one  bill  of  several  nat- 
ters, perfectly  distinct  and  unconnected,  against  one  defendant,  or  the  de- 
mand of  several  matters  of  a  distinct  and  independent  nature  against  several 
defendants  in  the  same  bill/1  Story  Eq.  PI.  §  371 ;  West  v.  Randall,  2  Ma- 
son, 201 ;  Fellows  v.  Fellows,  4  Cowen,  682 ;  Brinkerhoff  v.  Brown, 6  John. 
Ch.  139 ;  Boyd  e.  Hoy t,  5  Paige,  65 ;  Richardson  v.  M'Kinson,  Lit*.  Sel. 
Oa.  330. 

If  a  joint  claim  against  two  or  more  defendants  is  improperly  Joined  in  the 
same  bill  with  a  separate  claim  against  one  of  the  defendants  onlj,Vn  which 
the  other  defendants  have  no  interest,  and  which  is  wholly  unconnected 
with  the  claim  against  them,  all  or  either  of  the  defendants  may  denur  to 
the  bill  for  multifariousness.    Swift  v.  Eckford,  6  Paige*  22. 

A  bill  against  one  for  a  claim  against  him  in  his  individual  character,  and 
another  claim  against  him  as  heir  for  the  debt  of  his  ancestor,  may  be  object- 
ed to  for  multifariousness.    Bryan  v.  Blythe,  4  Blackf.  249. 

A  bill  filed  by  an  administrator,  in  conjunction  with  the  heirs  and  dis- 
tributees of  the  intestate,  to  recover  personal  property  in  the  hands  of  the 
defendant,  and  to  divide  and  distribute  it,  is  multifarious.  Thurman  «.  Shei- 
ton,  10  Yerger,  383. 

A  joint  claim  against  two  defendants  is  improperly  joined  in  the  aasne  Ml 
with  a  separate  claim  against  one  of  the  defendants.  Boyd  v.  Hoyt,  5  Paige, 
65. 

If  a  bill  does  not  pray  for  multifarious  relief,  it  cannot  be  objected  to  for 
multifariousness,  though  the  cases  stated  would  support  a  prayet  lor  multi- 
farious relief.    Dick  v.  Dick,  1  Hogan,290. 

"  The  conclusion,"  says  Mr.  Justice  Story,  "  to  which  a  close  survey  of 
all  the  authorities  will  oonduot  us,  seems  to  be",  that  then  is  not  any  posi- 
tive, inflexible  rule,  as  to  what,  in  the  sense  of  Courts  of  Equity,  constitutes 
multifariousness,  which  is  fatal  to  a  suit  on  demurrer."  Story  Eq.  PI.  f 
539 ;  Oliver  v.  Pratt,  3  Howard  OJ.  8.)  333,  411,  412.  For  a  survey  of  the 
positions  and  doctrines  held  by  Courts  of  Equity  on  this  subject  in  different 
cases,  see  Story  Eq.  PL  §  271-289, 530,  540 ;  Bugbee  v.  Sargent,  23  Msine, 
269. 
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tions  which  form  the  subject  of  the  suit,  and  nevertheless  those  Mtdttfatious- 
transactiona  may  be  so  dissimilar,  that  the  Court  will  not  allow  v^»s/^pX 
them  to  be  joined  together,  but  will  require  distinct  records.    But  To  rescind 
what  is  more  familiarly  understood  by  the  term  multifariousness,  as  JJJJJJJ  Jjewont 
applied  to  a  bill,  is,  where  a  party  is  able  to  say  he  is  brought  as  a  by  same  trus- 
defendant  upon  a  record,  with  a  large  portion  of  which,  and  of  the  teea> 
oase  made  by  which,  he  has  no  connection  whatever  (A).    Thus, 
Where  a  bill  was  exhibited  by  the  trustees  under  a  trust  for  sale, 
against  several  persons  who  were  the  purchasers  of  the  trust 
estates,  which  had  been  sold  to  them  by  auction  in  different  lots, 
Sir  T.  Flumer,  V.  C,  allowed  a  demurrer,  which  had  been  put  in 
by  one  of  the  defendants,  on  the  ground  that  die  bill  was  multifa- 
rious.   His  Honor  said,  "  this  Court  is  always  averse  to  a  multi- 
plicity of  suits,  but  certainly  a  defendant  has  a  right  to  insist  that 
he  is  not  bound  to  answer  a  bill  containing  several  distinct  and 
eepafate  matters  relating  to  individuals  with  whom  he  has  no  con- 
cern "  (i).    In  a  subsequent  Case,  ffhert  an  information  and  bill 
were  tied  for  the  purpose  of  setting  aside  leases,  granted  by  the 
same  trustees  at  different  times  to  different  persons,  the  same 
learned  Judge  held,  that  if  the  case  had  been  free  from  other 
objections  it  would  have  been  liable  to  the  charge  of  muftifafiou*- 
ness  (&).    The  same  principle  was  afterwards  acted  upon  by  Lord 
Eldon,  in  SaMdge  v.. Hyde  (J),  where  a  bill  had  been  filed  for  an 
account  of  a  testator's  estate,  and  also  to  set  aside  certain  sales 
which  had  been  made  by  the  executor  and  trustee  to  himself  and 
another  person  of  the  name  of  Laying,  a  demurrer  to  which  bill 
had  been  put  in  by  Laying,  was  overruled  by  Sir  J.  Leach,  V.  C.  jn  bill  to  §et 
(m).    The  case  came  on  before  the  Lord  Chancellor,  by  appeal,  aside  sales  to 
when  his  Lordship  reversed  the  judgment  of  the  Vice-chancellor,  ^Jj"^^ 
and  allowed  the  demurrer ;  observing,   "  that  where  there  are  tees, 
trustees  to  sell,  and  a  bill  filed  against  them,  it  is  not  usual  to 
make  the  purchasers  parties,  but  to  state  the  contracts  and  pray 
an  inquiry."    His  Lordship  however  added,  "  that  there  might  Cases  of  ex- 
be  cases  which  cannot  be  delayed,  till  those  inquiries  can  be  "P**011- 
made,  on  account  of  the  injury  that  may  be  done  in  the  mean 
time"  (1). 

ft)  Campbell  v.  Mackfty,  1  M.  &  to  which  is  wrong. 
C.  618.  (k)  Attorney-general  t>.  Moses.  % 

(t)  Brooks  «.  Lord  WhitWorth,  1  Mad.  '294-306. 
Mad.  89 ;  vide  etiam,  Reyner  v.  Jn-  (2)  Jae.  lft  1. 
Ban,  9  Dick.  677,  the  marginal  note       («)  5  Mad.  1&,  9.  C. 


(1)  Bee  Story  Eq.  PI.  §  274. 
vol.  i.  33 
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Multifarious-      It  U  to  be  remarked  that  Sir  J.  Leach,  in  pronouncing  his 
N^^v^^x  judgment  upon  this  demurrer,  observed,  with  reference  to  multi- 
In  bills  against  fariousness,  that  "  in  order  to  determine  whether  a  suit  is  mnlu- 
£stinct  in-       k"OUB»  or  *n  other  words  contains  distinct  matters,  the  inquiry  is 
terests  in         not  whether  each  defendant  is  connected  with  every  branch  of  the 
same  transac-   cause,  but  whether  the  plaintiff's  bill  seeks  relief  in  respect  of 
matters  which  are  in  their  nature  separate  and  distinct."     "  If/* 
says  his  Honor,  "  the  object  of  the  suit  be  single,  but  it  happens 
that  different  persons  have  separate  interests,  in  distinct  questions, 
which  arise  out  of  that  single  object,  it  necessarily  follows  that 
such  different  persons  must  be  brought  before  the  Court  in  order 
that  the  suit  may  conclude  the  whole  subject "  (1).     There  is  do 
doubt  that,  in  the  above  observation  the  learned  judge  stated  the 
principle  correctly ;  though  in  his  application  of  it,  he  went,  in  the 
Secus,  where    opinion  OI*  Lord  Eldon,  too  far.    In  the  subsequent  case  of 
under  different  Turner  v.  Robinson  (n),  Sir  J.  Leach,  carried  the  doctrine  which 
wills  or  other    he  had  above  laid  down  to  a  much  greater  extent    In  that  case, 
101  a  testator  had  bequeathed  the  residue  of  his  personal  estate  to 

trustees  in  trust,  to  divide  the  same  amongst  his  children,  the 
shares  of  the  sons  to  be  paid  to  them  at  twenty-one,  and  the 
shares  of  the  daughters  to  be  laid  out  in  government  securities, 
the  interest  of  which  was  to  be  paid  to  their  separate  use  during 
their  lives,  and  after  their  deaths  the  principal  of  each  daughter's 
share  was  to  be  paid  to  such  persons  as  such  daughter  should  by 
any  deed  or  writing,  duly  executed,  or  by  her  last  will  and  testa- 
ment appoint.  The  testator  left  ten  children,  and  one  of  those 
children,  a  daughter,  died,  having  by  her  will  appointed  and  dis- 
posed of  all  her  interest  under  the  testator's  will,  in  favor  of  the 
plaintiffs,  to  whom  she  also  gave  the  residue  of  her  own  personal 
estate.  The  bill  was  filed  by  the  plaintiffs  against  the  personal 
representatives  both  of  the  father  and  of  the  daughter,  and  also 
against  the  surviving  children  of  the  father,  and  prayed  that  the 
trusts  of  both  wills  might  be  carried  into  execution,  and  an  ac- 
count of  each  estate,  against  the  respective  executors :  to  this  bill 

(«)  18.&S.313. 

(1)  A  bill  in  Equity  is  not  multifarious,  where  one  general  right  is  claim- 
ed by  the  plaintiff,  although  the  defendants  may  have  separate  and  distinct 
rights.  Dimmock  v.  Bixby,  20  Pick.  366.  See  Watson  v.  Cox,  1  ired.  £q. 
389 ;  Stuart  v.  Coalter,  4  Rand.  74. 

But  a  bill  was  held  bad  for  multifariousness  where  it  was  brought  against 
several  defendants  seeking  redress  for  injuries  arising  out  of  transactions 
with  them  separately,  at  different  times,  and  relating  to  different  tobjectsu 
Co©  v.  Turner,  5  Conn.  86 ;  Maraelis  «.  Morris  Canal,  &c.  1  Saxton  (M.  J.) 
31. 
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a  demurrer  for  multifariousness  was  put  in  by  one  of  the  surviv-  Multifarions- 
ing  children  of  the  father,  who  insisted  that,  although  the  plain- 
tiffs, as  appointees  of  their  mother's  share  under  the  will  of 
the  original  testator,  were  entitled  to  file  a  bill  against  the 
persona]  representatives  of  the  testator  and  the  other  parties 
interested  in  the  residue  of  his  estate,  yet  that,  in  going  on  to  pray 
an  account  of  the  daughter's  estate  the  bill  had  been  rendered 
multifarious,  because  the  defendants  who  were  interested  in  the 
father's  estate  only,  ought  not  to  be  kept  before  the  Court,  whilst 
the  accounts  of  the  daughter's  estate  were  being  taken;  the 
Vice-Chancellor,  however,  held  that  as  the  plaintiff's  title  to  their 
shares  of  the  original  testator's  estate,  and  to  their  mother's  es- 
tate, were  derived  under  the  same  instrument,  they  were  entitled 
to  unite  the  accounts  of  both  estates  in  the  same  suit,  and  that 
therefore  the  bill  was  not  multifarious  (1). 

It  is  with  great  diffidence  that  the  writer  presumes  to  advance 
an  opinion  in  opposition  to  that  of  so  great  an  authority  as  the 
learned  Judge  referred  to,  but  he  cannot  avoid  observing  here, 
that  the  reason  given  by  his  Honor  for  the  above  decision  does 
not  appear  to  him  sufficient  to  warrant  the  conclusion  to  which 
he  came ;  for,  though  it  is  certainly  true  that  in  many  cases  the 
circumstance  of  the  claims  of  a  plaintiff  arising  under  one  instru- 
ment may  justify  his  instituting  a  suit  for  the  purpose  of  carry- 
ing all  the  objects  of  that  instrument  into  execution,  as  in  the 
common  case  of  bills  to  carry  the  trusts  of  a  will  into  effect,  yet 
that  circumstance  will  not  authorize  his  bringing  into  the  same 
suit  all  persons  against  whom  he  may  casually  have  a  claim  under 
the  same  instrument,  however  distinct  in  other  respects  such  claim 
may  be.  Thus  in  the  case  of  Salvidge  v.  Hyde,  before  referred 
to,  the  object  of  the  bill  was  the  single  one  of  executing  the  trusts 
of  the  will ;  and  it  was  contended  that  the  defendant  the  purchas- 
er having  entered  into  a  contract  under  the  circumstances  amount- 
ing, according  to  the  case  made  by  the  bill,  to  a-  fraud,  was  to  be 
considered  as  a  trustee  for  the  plaintiffs,  and  that  they  had  a  right 
to  have  all  the  trusts  performed  in  one  suit ;  but  Lord  Eldon  held 
otherwise,  and  said,  that  if  an  executor  having  a  power  to  sell, 
agrees  to  sell  to  A.  B.,  a  bill  cannot  be  filed  against  A.  B.,  and 
also  against  the  executor  for  an  administration  of  the  estate ;  and 
yet  in  that  case  the  claim  of  the  plaintiff  for  each  species  of  re- 
lief arises  under  the  same  instrument.  And  so  in  Turner  t>.  Rob- 
inson, now  under  consideration ;  it  is  true  that  the  claim  of  the 

(1)  Story  Eq.  PI.  §  271  ft,  535. 


Of  the  EX: 


Multifarious- 
ness. 


Unless  same 
parties  inter- 
ested in  both 
estates. 


And  accounts 
cannot  be  ta- 
ken without 
blending 
claims. 


Bills  against 
parties  claim- 
ing under  sub- 
contracts, not 
multifarious. 


plaintiffs  to  both  descriptions  of  relief,  arose  under  the  same  in- 
strument, but,  as  in  Saividge  v.  Hyde,  the  relief  sought  against 
one  set  of  defendants  was  totally  different  from  that  sought  against 
the  others;  and  in  fact  there  was  no  privity  between  the  cases 
beyond  that  which  was  derived  from  the  mere  circumstance 
of  the  plaintiff  against  each  party  being  founded  upon  the  same 
will,  which  in  fact  operated  differently  upon  the  different  estates, 
namely,  in  the  case  of  one  estate  by  appointment,  and  in  that  of 
the  other  by  testamentary  disposition. 

It  may  be  observed  here,  that  the  above  observations  upon  the 
opinion  of  Sir  J.  Leach,  in  Turner  tr.  Robinson,  appear  to  be 
in  accordance  with  the  opinion  of  the  V.  C.  of  England ;  who,  upon 
Turner  v.  Robinson  being  cited  before  him,  upon  the  argument 
of  a  demurrer  for  multifariousness,  said  that  he  could  not  coin- 
cide with  the  decision  in  that  case,  as  he  could  not  see  how  a  per- 
son interested  in  the  personal  estate  of  two  testators  could,  con- 
sistently with  the  rules  of  the  Court,  unite  the  two  estates  in  the 
same  suit  (o)  (1). 

But  although  you  cannot,  in  genera],  join  the  administration  of 
the  estates  of  two  different  persona  in  the  same  suit,  where 
the  parties  interested  in  such  estates  are  different,  yet  where  the 
same  parties  claim  the  benefit  of  both  estates,  and  they  are  so  con- 
nected that  the  account  of  one  cannot  be  taken  without  the  other, 
the  joinder,  of  them  in  the  same  suit  will  not  be  multifarious  (p ). 

This  observation  leads  us  to  a  distinction  pointed  out  by  Lord 
Eldon  in  the  case  of  Salvidge  v.  Hyde  above  referred  to,  and. 
which  has  perhaps  been  extended  by  those  recent  cases. 

It  will  be  recollected  that  it  was  a  bill,  by  persons  interested 
under  a  will,  to  set  aside  two  contracts,  one  of  which  had  been 
entered  into  by  the  trustees  for  sale  of  an  estate  toione  of  their  own 
number,  and  the  other  for  the  sale  of  another  estate  to  a 
person  of  the  name  of  Laying;  and  Lord  Eldon,  although  ha 
thought  that  the  object  of  setting  aside  the  contract  entered  into 
with  Laying  could  not  be  embraced  in  a  bill  to  set  aside  the  con- 
tract entered  into  with  the  trustee,  yet  held  that  if  the  trustee  had 
purchased  for  himself,  and  then  Laying  had  bought  the 
tate  of  him,  the  case  would  have  been  different 


(©)  Marcos  v.  Pebrer,  3  Sim.  465, 
n.  vide  etiam,  Dunn  v.  Dunn.  ibid. 
329;  and  see  1  M.  &  C.  624. 


(p)  Campbell  ».  Maokay,  1  if.  A 
C.6&;  and  Lewis  •>  Sdsjaa*,6 
Sim.  251. 


(1)  Unconnected  demands  against  different  estates  cannot  be  srited  in 
the  same  bill,  though  the  defendant  is  executor  of  both.  Daniel  v.  Morri- 
son, 6  Dana,  186 ;  Kay  «.  Jones,  7  J.  J.  Marsh.  37. 
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From  this  it  may  be  inferred,  that  an  objection  for  multifari-  Mdtiferiow- 
ousness  will  not  be  allowed  where  the  person  making  the  objection, 
has  united  his  case  with  that  of  another  defendant,  against  whom 
the  suit  is  entire  and  incapable  of  being  separated  (1).  And  so 
in  Benson  v.  Hadfield  (q)9  where  the  plaintiffs  had  appointed  A., 
B.,  and  C.  their  foreign  agents,  and  A.  had  retired,  whereupon 
the  plaintiffs  had  appointed  B.,  C,  and  D.  their  agents;  they  then 
filed  a  bill  for  an  account  of  the  two  agencies,  to  which  A.  the 
retiring  party  demurred  for  multifariousness.  In  giving  judgment 
upon  the  demurrer,  Lord  Langdale,  H.  R.,  observed,  "I  can 
very  well  conceive  a  case  properly  stated,  in  which  it  would  be 
quite  necessary,  and  it  may  ultimately  be  quite  necessary  in  this 
case  to  continue,  any  person  who  was  a  partner  in  one  of  those 
agency  firms,  a  party  to  the  cause  by  which  the  accounts  are  to  be 
taken ; "  but  upon  the  perusal  of  the  bill  he  did  not  find  any  such 
allegations,  as  appeared  to  render  it  necessary  to  continue  as  par- 
ties to  the  suit,  the  different  persons  parties  to  the  transactions, 
and  consequently  he  allowed  the  demurrer.  And  in  the  case  of 
the  Attorney-general  v.  Poole  (r),  where  the  case  against  one  de- 
fendant was  so  entire  as  to  be  incapable  of  being  prosecuted  in 
several  suits ;  but  yet  another  defendant  was  a  necessary  party  in 
respect  of  a  portion  only  of  that  case,  it  was  decided  that  such 
other  defendant  could  not  object  to  the  suit  on  the  ground  of  mul- 
tifariousness (1).  And  in  the  case  of  Campbell  v.  Mackay  (5), 
Lord  Cottenham  held,  that  where  the  plaintiffs  have  a  common 
interest  against  all  the  defendants  in  a  suit  as  to  one  or  more  of 
the  questions  raised  by  it,  so  as  to  make  them  all  necessary  parties 
for  the  purpose  of  enforcing  that  common  interest,  the  circum- 
stance of  some  of  the  defendants  being  subject  to  distinct  liabili- 
ties, in  respect  to  different  branches  of  the  subject-matter,  will  not 
render  the  Bill  multifarious.  The  facts  of  the  case  were  as  fol- 
low :  Sir  James  Campbell,  by  a  deed  of  settlement,  executed  on 
his  marriage  with  Lady  D.  L.  Campbell,  had  vested  a  fund  in  two 
trustees,  A.  and  B.,  upon  trust  for  his  wife  for  life,  and  after  her 
decease  in  trust  for  the  sons  of  the  marriage  who  should  attain  the 
age  of  twenty-one  years,  and  daughters  who  should  attain  twenty- 
one  years  or  marry,  with  a  proviso  that  the  persons  to  be  appointed 
guardians  of  the  children  by  his  will,  together  with  the  trustees  of 
the  settlement,  should  have  authority  to  apply  the  interest,  and 

.(#)  5  BetT.646.  (#)  1M.&C.603. 

(r)  4  M.  &  C.  17. 

(1)  Story  Eq.  PI.  §  278  a,  and  note. 
33* 
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Multifarious-  also,  in  certain  cases,  part  of  the  capital,  of  the  children's  pre- 
sumptive shares,  towards  their  maintenance  and  advancement, 
during  their  respective  minorities.  By  a  second  deed,  executed 
after  marriage)  Sir  James  Campbell  vested  another  fund  in  two 
other  trustees,  C.  and  D.,  but  upon  similar  trusts  as  those  of  the 
first  settlement ;  and  by  his  will,  after  making  some  specific  be- 
quests to  his  wife,  he  bequeathed  his  property  to  A.,  B.,  and  CL, 
upon  certain  trusts  for  the  benefit  of  his  ohildren ;  and  appointed 
A.,  B.,  and  C,  his  executors  and  guardians  of  his  infant  children 
in  conjunction  with  their  mother.  After  the  death  of  Sir  James 
Campbell,  Lady  IX  L.  Campbell,  the  wife,  together  with  the  chil- 
dren of  the  marriage,  filed  a  bill  against  A.,  B,,  C,  and  D.,  Ibr  the 
accounts  and  administration  of  the  property  comprised  in  the  two 
deeds  and  will,  to  which  bill  a  joint  demurrer  was  put  in  by  A., 
B.,  and  C,  on  the  ground  of  multifariousness,  which  was  over* 
ruled,  upon  argument,  by  the  Vice-Chancellor,  and  afterwards  by 
the  Lord  Chancellor  upon  appeal,  his  Lordship  being  of  opinion, 
that  the  result  of  the  principles  to  be  extracted  from  the  case  was* 
that  where  there  is  a  common  liability  and  a  comma*  interest,  the 
common  liability  being  in  the  defendants,  and  the  common  interest 
in  the  plaintiff st  different  grounds  of  property  may  be  united  in  the 
same  record 

It  should  be  noticed  here,  that  where  the  right  of  a  party  to  call 
upon  the  Court  for  specific  relief  against  another  is  so  encumbered 
that  he  cannot  assert  his  own  right  till  he  has  got  rid  of  that  in- 
cumbrance, he  cannot  include  the  object  of  getting  rid  of  the 
incumbrance,  in  a  suit  for  the  specific  relief  which,  but  foe  thai 
incumbrance,  he  would  be  entitled  to;  and  that,  if  he  attempt  to 
do  so  by  the  same  suit,  his  bill  will  be  multifarious.  Thus  it  was 
held  by  Lord  Eldon  that,  when  a  bill  is  filed  for  specific  perform- 
ance, it  should  not  be  mixed  up  with  a  prayer  for  relief  against 
other  persons  claiming  an  interest  in  the  estate;  and  that  if  there 
is  a  title  in  other  persons  which  the  plaintiff  is  bound  to  get  in,  he 
should  file  a  bill  for  specific  performance  only,  end  should  fortify 
the  de&ct  in  his  title,  by  such  means  as  he  can,  so  as  to  he 
enabled  to  complete  it  by  the  time  when  the  contract  will  be  eft- 
Bill  for  in-       forced  (c)  (1). 

fr  te^tc*njiot  ^ he  PrmciP*e  which  renders  it  improper  to  mix  up,  in  the  same 
include  in-  bill,  demands  against  different  persons  arising  out  of  distinct  bins* 
•  ftingement  by 

fendimte  *"    *    W  M°lc  9'  8mi^  ,<l0'  4M'Keal102 Sch-  & uf- 3W * 
(1)  8tory  Eq.  PL  §  272. 
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actions,  renders  it  improper  to  include  in  one  suit  separate  in-  Multifarious* 
fringements  of  the  same  patent,  by  different  defendants  (u) ;  and 
for  the  same  reason,  where  a  copyright  has  been  infringed,  bills 
must  be  filed  against  each  bookseller  taking  spurious  copies  for 
sale  (z)  (1).  And  so  joint  and  separate  demands  cannot  be  joined 
in  a  bill  (y)  (2) ;  and,  although  the  defendant  may  be  liable  in 
respect  of  every  one  of  the  demands  made  by  the  bill,  yet  they 
may  be  of  so  dissimilar  a  character  as  to  render  it  improper  to  in- 
clude them  all  in  one  suit.  The  objection  in  these  cases  is  more 
strictly  called  misjoinder,  and  has  been  before  alluded  to  in  the 
quotation  from  Lord  Cottenham's  judgment  in  Campbell  v. 
Mackay.  The  distinction  between  misjoinder  and  multifarious- 
ness is  clearly  exhibited  in  the  case  of  Ward  v.  The  Duke  of 
Northumberland  (z).  In  that  case  the  plaintiff  had  been  tenant 
of  a  colliery  under  the  preceding  Duke  of  Northumberland,  and 
continued  also  to  be  tenant  under  his  son  and  successor,  the  then 
Duke,  and  he  filed  a  bill  against  the  then  Duke  and  Lord  Bev- 
erley, who  were  the  executors  of  their  father,  seeking  relief  against 
them,  La  respect  to  transactions  part  of  which  took  place  in  the 
lifetime  of  the  former  Duke  and  part  between  the  plaintiff  and  the 
then  Duke  after  his  father's  decease.  To  this  bill  the  defendants 
put  in  separate  demurrers,  and  the  forms  of  the  two  demurrers, 
which  were  very  different,  clearly  illustrate  the  distinction  above 
adverted  to.  The  Duke  could  not  say  there  was  any  portion  of 
the  bill  with  which  he  was  not  necessarily  connected,  because  he 
was  interested  in  one  part  of  it  as  owner  of  the  mine,  in  the  other 
as  representing  his  father.  But  his  defence  was  that  it  was  im- 
proper to  join  in  one  record  a  case  against  him  as  representative 
of  his  father,  and  a  case  against  him  arising  out  of  transactions  in 
which  he  was  personally  concerned.  The  form  of  his  demurrer 
was  that  there  was  an  improper  joinder  of  the  subject-matters  of 
the  suit  Lord  Beverley's  demurrer  again  was  totally  different; 
it  was  in  the  usual  form  of  a  demurrer  for  multifariousness,  and 
proceeded  on  the  ground  that  by  including  transactions  which  oc- 
curred between  the  plaintiff  and  the  other  defendant  with  transac- 
tions between  the  plaintiff  and  the  late  Duke  (with  the  latter  of 
which  only  Lord  Beverley  could  have  any  concern),  the  bill  was 


j 


»  Dilly  «.  Doi#,2  Ve*  J.  486.  (y)  Harrison  v.  Hogg,  2  Vet.  J. 

[xj  Ibid.  393,  328. 

(*)  2  Ana.  469. 


(1)  Story  Eq.  PI.  §  27T,  2*8. 
_J2)  Swift  v.  Eckford,  6  Paige,  22,  cited  ante,  384,  note ;  Story  Eq.  PI.  § 
279. 
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Multifarious  drawn  to  an  unnecessary  length,  and  the  demurring  party  exposed 


ness 


to  improper  and  useless  expense.     Both  demurrers  were  allowed, 
and  both  it  may  be  said  in  a  sense  for  multifariousness,  but  it  is 
obvious  that  the  real  objection  was  very  different  in   the  two 
cases  (a)  (1).     In  Harrison  v.  Hogg  (b),  which  was  also  more 
properly  a  case  of  misjoinder,  the  plaintiffs  endeavored  to  unite  in 
one  record  a  demand  in  which  all  the  plaintiffs  jointly  had  an  in- 
terest, and  the  demurrer  was  allowed  upon  the  ground  that  the 
subject-matters  were  such  as  in  the  opinion  of  the  Court  ought 
not,  according  to  the  rules  of  pleading,  to  be  included  in  one 
suit  (2).     In  Saxton  v.  Davis  (c),  the  suit  prayed  an  account 
against  the  representatives  of  a  bankrupt's  assignees,  and  against 
Davis,  a  person  who  claimed  through  those  assignees,  and  also 
against  a  person  who  had  been  his  assignee  under  the  Insolvent 
Debtors  Act,  and  there  also  the  bill  was  held  to  be  bad  for  multi- 
fariousness. 
Bills  to  estab-       It  is  to  be  observed,  that  this  objection  will  only  apply  where  a 
Ijsh  general      plaintiff  claims  several  matters  of  different  natures  by  the  same 
defendants"      bill ;  and  that  where  one  general  right  only  is  claimed  by  the  bill, 
having  distinct  though  the  defendants  have  separate  and  distinct  interests,  a  de- 
" "  '  murrer  will  not  hold  (d)  (3).     As  where  a  person  claiming  a  gen- 

fishery,  eral  right  to  the  sole  fishery  of  a  river,  files  a  bill  against  a  num- 

ber of  persons  claiming  several  rights  in  the  fishery,  as  lords  of 

to  a  duty,  manors,  occupiers  of  lands  or  otherwise  (e) ;  so,  in  a  bill  for 

duties,  the  city  of  London  were  permitted  to  bring  several  of  the 

persons  before  the  Court,  who  dealt  in  those  things  whereof  the 

duty  was  claimed,  to  establish  the  plaintiff's  right  to  it ;  and  where 

the  lord  of  a  manor  filed  a  bill  against  more  than  thirty  tenants 

of  the  manor,  freeholders,  copyholders  and  lease  holders,  who 

owed  rents  to  the  lord,  but  had  confused  the  boundaries  of  their 

—-—for  eom-    several  tenements,  praying  a  commission  to  ascertain  the  bounda- 

asce'rteinboun-  "es>  ^  **  was  objected,  at  the  hearing,  that  the  suit  was  improp- 

daries.  er,  as  it  brought  before  the  Court  many  parties  having  distinct 

interests,  it  was  answered  that  the  lord  claimed  one  general  right, 

for  the  assertion  of  which  it  was  necessary  to  ascertain  the  seve- 


(o)  1  M.  &  C.  619.  (<*)  Lord  Red.  182. 

"k  "  Ves.  J.  323.  («)  Mayor  of  York  1 

t  Yes.  72.  Atk.  282,  cited  ibid. 


(c)18 


(1)  Story  Eq.  PI.  §  276,  285, 530 


note. 


(i;  Dtory  J&q.  n.  $  cto,  wx>,  ow. 

(2)  Story,  Eq.  PI.  §  279 ;  Boyd  v.  Hoyt,  5  Paige,  65,  cited,  ante,  384, 


(3)  Dimmock  v.  Bixby,  20  Pick.  368,  cited  in  note,  ante,  386;  Story  Eq. 
PI.  §  278  and  note. 
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ral  tenements;  and  a  decree  was  made  accordingly  (/).  Upon 
the  same  principle  it  is  that  one  suit  is  entertained  for  the  tithes 

against  several  parishioners.     Suits  of  this  nature,  howerer,  must for  tithes. 

all  be  for  objects  of  the  same  nature ;  and  if  a  bill  is  filed  against 
several  defendants  for  objects  of  a  different  nature,  although  the 
plaintiff  claims  them  all  in  the  same  character,  it  will  be  multifa- 
rious ;  thus>  if  a  parson  should  prefer  a  bill  against  several  per- 
sons, viz.  against  some  for  tithes  and  against  others  for  glebe,  it 
would  be  liable  to  demurrer ;  and  so  if  the  lord  of  a  manor  were 
to  prefer  one  bill  against  divers  tenants  for  several  distinct  mat- 
ters and  causes,  such  as  common,  waste,  several  piscary,  &c.,  this 
would  be  wrong,  though  the  foundation  of  the  suit,  viz.,  the  ma* 
nor,  be  an  entire  thing  (g). 

It  is  to  be  remarked,  that  Lord  Redesdale  appears  to  confine  Not  filed 
the  meaning  of  multifariousness  to  cases  where  a  plaintiff  de-  ^ains|e0^dfor 
mends  several  matters  of  different  natures  of  several  defendants  distinct  can- 
ny the  same  bill  (A) ;  but  in  the  Attorney-general  v.  The  Gold-  Mf 
smiths'  Company  (»),  the  V.  C.  of  England  says,  "  I  apprehend 
that,  besides  what  Lord  Redesdale  has  laid  down  upon  the  sub- 
ject, there  is  a  rule  arising  out  of  the  constant  practice  of  the 
Court,  that  it  is  not  competent  where  A.  is  sole  plaintiff  and  B. 
is  sole  defendant,  for  A.  to  unite  in  his  bill  against  B.  all  sorts  of 
matters  wherein  they  may  be  mutually  concerned  (1).    If  such 
a  mode  of  proceeding  were  allowed,  we  should  have  A.  filing  a 
bill  against  B.,  praying  to  foreclose  one  mortgage ;  and,  in  the 
same  bill,  praying  to  redeem  another,  and  asking  many  other 
kinds  of  relief  with  respect  to  many  other  subjects  of  complaint" 
In  that  case  the  information    against  the  Company  stated  that  Bills  not  filed 
there  was  a  charity  for  the  benefit  of  young  men  being  free  of  the  against  corno- 
Company,  and  then  alleged  that  divers  other  bequests  had  been  tmc°  charitief . 
made  to  the  Company  for  the  purpose  of  making  loans  to  young 
men  for  their  advancement  in  business  or  life,  and  prayed  that  the 
first-mentioned  charity,  and  all  other  (if  any)  like  gifts  and  be- 
quests to  the  Company  might  be  established,  and  that  the  due 


« 


)  Magdalen  Coll.  «.  Athill,  Ld.  (i)  5  Sim.  670-5;  and  see  Attor- 

183.  ney-general  t>.  The  Corporation  of 

Berke  v.  Harris,  Hardrea,  337.  Carmarthen,  Coop.  30. 

Lord  Red.  183. 


S)  See  Story  Eq.  PI.  280. 
te  Carmichael  v.  Bowder,  3  Howard  (Miss.)  252 ;  Roberaton  v.  8te» 
Yens,  1 1  red.  £q.  247;  Story  Eo.  PL  §  282 ;  Lynch  v.  Johnson,  2  Litt.  104. 
Debt  and  detinue  may  be  joined,  and  for  a  similar  reason,  a  claim  for  a  spe- 
cific tract  of  land,  and  for  a  snm  of  money,  the  parties  being  the  same,  mar 
be  united  in  the  same  suit  in  Chancery.    Whitney  «.  Whitney,  5  Dana,  35J9. 
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Multifarious-  performance  of  the  charitable  trusts  might  be  enforced  for  the 
future,  &c,  and  the  Vice-chancellor,  upon  a  demurrer  being  put 
in  to  the  information  because  it  was  exhibited  far  several  and  dis- 
tinct matters  which  ought  not  to  be  joined  together  in  one  inform- 
ation, held  the  information  to  be  multifarious,  and  allowed  the 
demurrer  (k)  (1). 
Unless  they  jt  should  be  noticed  that,  in  the  above  case,  there  was  nothing 
are  omogene-  .^  ^e  information  to  show  that  the  character  of  the  bequest  was 
homogeneous,  and  that  his  Honor  held  that  if  there  had  been  any 
allegation  to  show  that  they  were  of  that  character,  although 
there  might  be  minute  differences  between  the  bequests,  they 
might  all  have  been  comprised  in  the  same  information ;  as  in  the 
case  of  the  Attorney-General  v.  The  Merchant  Tailors'  Company 
(/),  where  the  information  prayed  the  establishment  or  regulation 
of  a  great  number  of  different  charitable  gifts,  which  were  stated 
in  the  information  to  have  been  made  to  the  Company,  by  way  of 
bequest,  or  otherwise,  on  trust,  to  lend  out  the  same  to  freemen  of 
the  Company,  or  upon  some  other  like  or  corresponding  trust,  for 
the  benefit  or  advancement  of  freemen  in  trade  or  business.  The 
number  of  charities  in  respect  of  which  the  relief  was  sought  by 
the  information  was  eight ;  but  as  they  were  to  be  applied  mainly 
and  substantially  for  the  same  objects,  and  it  appeared  upon  the 
information  that,  owing  to  the  minuteness  of  the  sums,  each  of 
them  could  not  be  administered  as  the  donors  pointed  out,  the 
Vice-Chancellor  thought  that  the  Court  ought,  at  the  hearing,  to 
deal  with  them  conjointly,  and  that  the  information  was  not  mul- 
tifarious (2). 

Upon  the  same  principle,  it  has  been  held  that  where  matters 
are  joined  in  the  same  bill  which  require  the  publication  of  the 
depositions  of  the  same  witnesses  at  one  time,  and  other  de- 
Sito  teBt^1**  P08^0118  from  tnem  at  a  subsequent  time,  the  bill  will  be  multhV 
mony,  and  for  rious.    Thus,  in  Dew  t>.  Clarke  (n),  where  the  objects  of  the  bill 
other  purposes.  were  to  perpetuate  the  testimony  of  witnesses,  and  also  to  obtain 
immediate  relief,  founded  upon  the  evidence  of  the  same  witnes- 
ses, a  demurrer  for  multifariousness  was  allowed. 

From  the  above  cases  it  may  be  deduced  that  a  plaintiff  cannot 
join  in  his  bill,  even  against  the  same  defendant,  matters  of  di£ 

(*)  5  Sim.  670-5.  (n)  1  8.  &  8. 108 ;  and  see  Shaek- 

(0  5  Sim.  288;  and  see  1  M.  &    ell  t>.  Macanlay,2  8.  &  8.  79. 
K.  189. 
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See  Story  Eq.  PI.  §  632,  533. 
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ferent  natures,  although  arising  out  of  the  same  transaction ;  yet,  Multifarious- 
when  the  matters  are  homogeneous  in  their  character,  the  introduo  v^^s^^x 
tion  of  them  in  the  same  bill  will  not  be  multifarious  (1) ;  and  it  Where  differ- 
is  to  be  observed,  that  this  distinction  will  not  be  affected  by  the  £oLo«ne™u» 
circumstance  of  the  plaintiff  claiming  the  same  thing  under  dis-  bill  not  multi- 
tinct  titles,  and  that  the  statement  of  such  different  titles  in  the  fariou8- 
same  bill  will  not  render  it  multifarious.    Thus,  where  a  bill  was  Plaintiff  may 
filed  for  tithes  by  the  rector  of  a  parish  in  London,  in  which  the  rj.ht  by  differ- 
title  was  laid  under  a  decree  made  pursuant  to  the  37th  Hen.  VIII.  ent  titles. 
c.  12,  by  which  payment  of  tithes  was  decreed  in  London  at  the 
rate  of  2s.  9d.  in  the  pound  on.  the  rents,  with  a  charge  that  in 
case  such  decree  should  not  be  deemed  binding,  the  plaintiff  was 
entitled  to  a  similar  payment,  under  a  previous  decree,  made  in 
the  year  1535,  and  confirmed  by  the  same  Act ;  and  in  case  nei- 
ther of  the  said  decrees  were  binding,  the  bill  charged  that  the 
plaintiff  was  entitled,  by  ancient  usage  and  custom  from  time  im- 
memorial, to  certain  dues  and  oblations  calculated  according  to 
rent  at  25.  9d.  in  the  pound,  &c,  a  demurrer  for  multifariousness 
was  overruled  (o). 

As  a  bill  by  the  same  plaintiff  against  the  same  defendant  for  Bills  by  serer- 
different  matters  would  be  considered  multifarious,  so,  a  fortiori,  *!  claiming 
would  a  bill  by  several  plaintiffs,  demanding  distinct  matters,    '         "* 
against  the  same  defendants  (p)  (2).     Thus,  if  an  estate  is  sold  By  purchasers 
in  lots  to  different  purchasers,  the  purchasers  cannot  join  in  ex-  at  anauSion*11 
hibiting  one  bill  against  the  vendor,  for  a  specific  performance ; 
for  each  party's  case  would  be  distinct,  and  there  must  be  a  dis- 
tinct bill  upon  each  contract  (q)  (3).    Upon  the  same  principle,  By  heir  and 
where  the  heir  and  next  in  kin  of  an  intestate,  who  was  an  infant,  nex.1  °^,kin  for 
was  joined  with  his  sister,  who  was  the  other  next  of  kin,  as  plain-  Bonal  estate 
tiff  in  a  bill  against  the  widow,  who  had  taken  out  administration  multifarious. 
to  the  intestate's  effects,  and  had  also  taken  possession  of  the  real 
estate,  as  guardian  to  the  infant  heir,  for  an  account  both  of  the 
real  and  personal  estate,  the  V.  C.  of  England  allowed  a  demur- 
rer for  multifariousness,  on  the  ground  that  the  interests  in  the 

(o)  Owen  v.  Nodin,  M'Lel.  338,    Turn.  &  R.  301. 
13  Price,  478,  8.  C.  (?)  Coop.  Eq.  PI.  182;    and  see 

(p)  Jones  v.  Garcia,  del  Rio,  1    Hudson  v.  Maddison,  12  Sim.  416. 


(1)  See  Story  Eq.  PI.  §  531,  532,  533. 

(2)  See  Finfey  v.  Harrison,  5  J.  J.  Marsh.  158;  Kay  v.  Jones,  7  J.  J. 
Marsh.  37. 

(3)  Story  Eq.  PI.  §  272  and  notes. 
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Maltiikriou*.  rea]  9ni  personal  estate  were  distinct  from  each  ether  (r)  (1). 
V^^N^^,  And  it  has  been  decided  that  a  bill  does  not  become  maUifarkras 
Not  neceuary  because  all  the  plaintifts  are  not  interested  to  an  equal  extent ;  as 
tUb  b*  eqaidiy  *n  Knye  v>  Moore  (*),  where  a  bill  was  filed  by  a  woman  and  her 
interested.        children  to  compel  the  delivery  up  of  a  deed  by  which  the  defen- 
dant had  made  a  provision  for  the  woman  (with  whom  he  had  co- 
habited), and  her  children,  and  which  had  been  executed  in  pur- 
suance of  an  agreement,  whereby  he  was  bound,  besides  the 
execution  of  the  deed,  to  pay  to  the  woman  an  annuity  for  her 
life,  an  account  of  which  was  also  sought  by  the  bill;  it  was  ob- 
jected upon  demurrer  that  the  bill  was  multifarious,  because, 
besides  seeking  the  performance  of  the  agreement  under  which 
the  mother  alone  was  entitled,  it  joined  to  that,  the  claim  for  the 
deed  in  which  she  was  interested  jointly  with  her  children ;  but 
Sir  J.  Leach,  V.  C,  thought  that  the  whole  caae  of  the  mother 
being  properly  the  subject  of  one  bill,  the  suit  did  not  become 
multifarious,  because  all  the  plaintiffii  were  not  interested  to  aa 
equal  extent  (t)  (2). 

And  so  where  several  persons  claim  under  one  general  right; 
they  may  file  one  bill  for  the  establishment  of  that  right,  without 
incurring  the  risk  of  a  demurrer  for  multifariousness,  although 
the  title  of  each  plaintiff  may  be  distinct;  thus,  in  Powell  a.  The 
Earl  of  Powis  («),  where  the  freehold  tenants  of  a  lordship  hav- 
ing right  of  common  over  certain  lands,  the  lord  approved  parti 
of  the  common  lands  and  granted  them  to  other  persons ;  hot  the 
tenants  prostrated  the  fences,  upon  which  actions  ef  trespass 
were  brought  against  them,  and  they  filed  a  bill  in  the  Court  of 
Exchequer,  in  the  nature  of  a  bill  of  peace,  against  the  lord  and 
his  grantees,  to  be  quieted  in  the  enjoyment  of  their  commonable 
rights ;  a  general  demurrer  was  overruled,  the  Court  being  of 
opinion  that  the  objection  that  the  plaintiffs  might  each  have  a 
right  to  make  a  separate  defence  to  the  actions  at  Law,  was 
not  valid,  as  there  was  one  general  question  to  be  settled,  which 
pervaded  the  whole. 

The  proper  way  in  which  to  take  advantage  of  multifariousness 
in  a  bill  is  by  demurrer,  and  it  is  too  late  to  object  to  a  suit  oa 


Several  may 
claim  under 
one  general 
right. 


Ai  in  bill  of 
peace. 


Multifarious- 

nest  objected 

to  by  demurrer 

or  answer.  /rj  Duim  r.  Dunn,  2  Sim.  329, 

vide  etiam,  Maud  v.  Acklom,  ib.  331 ; 

Exeter  College  v.  Rowland,  Mad  <fe 

Geld.  94. 


(#)  1S.&S.61. 

(r)  Vide  observations  on  thif  caw 

Du 


in  Dunn  v.  Dunn,  2  Sim, 
(«)  1Y.  &J.  159. 


Ante,  384,  note. 
Story  Eq.  Fl.  §  279  a. 
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that  ground  at  the  hearing  (y)  (1).     It  seems,  however,  from  the  Multifarious- 
report  of  the  Master  of  the  Rolls'  judgment  in  Greenwood  v.  y^^^y 
Chnrchill  (2),  that  the  objeotion  may  be  taken  by  answer,  and  that  Court  some- 
though  the  defendants  are  precluded  from  raising  the  objeotion  at ti<11**  obJ««te- 
the  hearing,  the  Court  itself  will  take  the  objection,  if  it  thinks 
fit  to  do  so,  with  a  view  to  the  order  and  regularity  of  its  pro- 
ceedings. 

Great  care  must  be  taken  in  framing  a  bill  that  it  does  not  con-  Scandal  and 
tain  statements,  or  charges  which  are  scandalous  or  impertinent,  impertinence, 
for,  if  it  does,  it  may  be  objected  to  by  the  defendant;  and  if  upon 
reference  to  a  Master  of  the  Court,  to  inquire  into  the  foundation 
of  such  objection,  he  should  report  that  the  bill  does  contain  mat- 
ter criminal  or  scandalous,  or  not  pertinent  to  the  subject  of  liti- 
gation, such  parts  will  be  expunged  with  costs  to  the  party  ag- 
grieved (2) ;  and  it  is  said  that  the  counsel  who  drew  or  signed 
the  bill  shall  pay  such  costs  (3). 

Scandal  consists  in  the  allegation  of  anything  either  in  a  bill,  Definition  of 
answer,  or  any  other  pleading,  which  is  unbecoming  the  dignity  8CandaI- 
of  the  Court  to  hear,  or  is  contrary  to  good  manners,  or  which 
charges  some  person  with  a  crime  riot  necessary  to  be  shown  in 
the  cause  (<?) ;  to  which  may  be  added  that  any  unnecessary  alle- 
gation bearing  cruelly  upon  the  moral  character1  of  an  individual 
is  also  scandalous  (6)  (4). 

(y)  Ward  v.  Cooke,  5  Mad.  122;  (&)  Per  Lord  El  don,  in  Ex  parte 

Wynne  v.  Callander,  1  Rum.  993.  Simpson,  15  Yea.  476 ;  and  see  Cof- 

(z)  IM.&K.  559.  fin  v.  Cooper,  6  Ves.  514. 
(a)  Prac.  Reg.  383. 

1)  Story  £q.  PI.  §  284  a. 

It  is  held,  in  the  following  cases,  that  advantage  must  be  taken  of  multifa- 
riousness by  demurrer :  Bryan  0.  Blythe,  4  Blaekf.  949;  Grove  9.  Fresh,  9 
Gill  &  John.  281 ;  Thorman  v.  Shelton,  10  Yerger,  383;  Luckett  v.  White, 
10  Gill  &  John.  480.    See  Avery  v.  Kellogg,  11  Conn.  562. 

Filing  an  answer  and  going  into  an  examination  of  testimony  as  to  the 
merits  of  the  whole  matter  in  controversy  is  a  waiver  of  the  objection.  Gibbs 
v.  Clagett,  2  Gill  &  John.  14.    But  see  Murdock  v.  Ratcliff,  7  Ohio,  119. 

But  the  Court  may  at  the  hearing  sua  sponte  dismiss  a  bill  for  multifari- 
ousness.   Ohio  v.  Ellis,  10  Ohio,  456.     See  Story  Eq.  PI.  §  284  a. 

In  Oliver  v.  Piatt,  3  How.  (U.  S,)  333,  412,  it  was  held  that  the  objection 
of  multifariousness  cannot  as  a  matter  of  right  be  taken  by  the  parties  ex- 
cept  on  demurrer,  plea  or  answer ;  if  not  so  taken,  it  must  be  regarded  as 
waived.  It  cannot  be  insisted  on  at  the  hearing ;  though  the  Court  may 
take  it  at  any  time  sua  spPntey  whenever  deemed  necessary  to  the  proper  ad- 
mmistratien  of  justice. 

(2)  See  as  to  answer,  Langdon  «.  Pickering,  19  Maine,  214. 

(3)  Story  Eq.  PI.  §  266 ;  Doe  9.  Green,  2  Paige,  349  ;  Somers  v.  Torrey, 
5  Paige,  54  ;  Powell  v.  Kane,  5  Paige,  265. 

(4)  Facts  not  material  to  the  decision  are  impertinent,  and  if  reproachful, 
are  scandalous.    Woods  0.  Morrell,  1  John.  Ch.  103. 

vol.  i.  34 
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Impertinence. 

Nothing  ma- 
terial scandal- 


In  bill  to  re- 
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ous to  impute 
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tives. 

Or  allege  vin- 
dictive mo- 
tives. 


There  are  many  cases,  however,  in  which,  though  the  words  in 
the  record  are  very  scandalous,  and  highly  reflecting  upon  the 
party,  yet  if  they  are  material  to  the  matter  in  dispute,  and  tend 
to  a  discovery  of  the  point  in  question,  they  will  not  be  considered 
as  scandalous  (1) ;  for  a  man  may  be  stated  on  the  record  to  be 
guilty  of  a  very  notorious  fraud,  or  a  very  scandalous  action,  as  in 
the  case  of  a  brokerage  bond  given  before  marriage  to  draw  in  a 
poor  woman  to  marry,  or  in  the  case  where  a  man  falsely  repre- 
sents himself  to  have  a  great  estate,  when  in  fact  he  is  a  bankrupt  ; 
or  where  one  man  is  personated  for  another ;  or  in  the  case  of  a 
common  cheat,  gamester,  or  sharper,  about  the  town ;  in  these, 
and  many  other  instances,  it  may  appear  to  be  very  scandalous, 
and  not  fit  to  remain  on  the  records  of  the  Court;  and  yet,  per- 
haps, without  having  an  answer  to  this  very  matter,  the  party  may 
lose  his  right :  .the  Court,  therefore,  always  judges  whether,  though 
matter  be  prima  facie  scandalous,  it  is  or  is  not  of  absolute  neces- 
sity to  state  it ;  and  if  it  materially  tends  to  the  point  in  ques- 
tion (c),  and  is  become  a  necessary  part  of  the  cause,  and  mate- 
rial to  the  defence  of  either  party,  the  Court  never  looks  upon  this 
to  be  scandalous  (d).    Were  it  otherwise,  it  would  be  laying  down 
a  rule  that  all  charges  of  fraud  are  scandalous,  which  would  be 
dangerous  (c) ;  upon  this  principle,  therefore,  it  has  been  deter- 
mined, that  if  a  bill  be  filed  by  a  cestui  que  trust  for  the  purpose 
of  removing  trustee,  it  is  not  scandalous  or  impertinent  to  chal- 
lenge every  act  of  the  trustee  as  misconduct,  or  to  impute  to  him 
corrupt  or  improper  motives  in  the  execution  of  the  trust,  or  to 
allege  that  his  conduct  is  the  vindictive  consequence  of  some  act 
on  the  part  of  the  cestui  que  trust,  or  of  some  change  in  his  situa- 
tion (/).     It  is  to  be  observed,  however,  that  in  such  case  it 


36& 


c)  Everett  v.  Prythergh,  12  Sim. 


24 


(d)  Gilb.  For.  Rom.  207. 

(e)  Fenhoulet  v.  Passavant,  2  Yes. 


(/)  Earl  of  Portsmouth  v.  Fel- 
lows, 5  Mad.  450;  and  see  Anon.  1 
M.  &  C.  78;  and  Lord  St.  John  v. 
Lady  St  John,  11  Yea.  526. 


(1)  Story  Eq.  PI.  §  269. 

Thus  a  statement  in  an  answer,  introduced  to  show  the  temper  with  which 
a  bill  is  filed,  and  the  oppressive  course  pursued  by  the  plaintiff,  is  not  scan- 
dalous or  impertinent ;  inasmuch  as  it  may  have  an  effect  on  the  costs.  Des- 
places  v.  Goris,  1  Edw.  350. 

So  it  has  been  held,  that  an  executor,  who  is  called  to  account,  is  not  sub- 
ject to  an  exception  for  scandal  and  impertinence,  for  saying  in  his  i 


that  some  of  the  property  is  withheld  from  him,  under  a  forged  deed  pos- 
sessed by  the  plaintiff;  for  his  silence  might  prejudice  him  afterwards.  Jol- 
ly v.  Carter,  2  Edw.  209.  See  Somen  v.  Torrey,  5  Paige,  54 ;  Rees  ».  Ev- 
ans, Chancery,  N.  York,  Jan.  25,  1841,  cited  1  Smith,  Ch.  Pr.  (2nd  Am. 
ed.)  567,  note  (*). 
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would  be  impertinent,  and  might  be  scandalous  to  state  any  cir-    Scandal  and 
cumstance   as  evidence  of  general  malice  or  personal  hostility,  ^^^^^ 
without  connecting  such  circumstance  with  the  acts  of  the  trustee  Seen*,  to  allege 
which  are  complained  of,  because  the  fact  of  a  party  entertaining  §l"JrjJ  JjJ? 
general  malice  or  hostility  against  the  plaintiff,  affords  no  neces-  sonal  hostility, 
sary  or  legal  inference  that  the*  conduct  of  the  trustee  in  any  par- 
ticular instance  results  from  such  motive. 

It  has  been  decided,  that  under  a  general  charge  of  immorality,  Or  state  par- 
evidence  of  particular   instances  of  misconduct  may  be   intro-  f,cular  ■**  of 
duced  (g).     Where  therefore  such  evidence  can  be  made  use  of  which  may  be 
under  the  general  charge,  the  specific  instances  should  not,  if  it  proved  under 
can  be  avoided,  be  introduced  into  the  bill ;  thus  it  is  improper  in  *ener    c     ** 
a  suit  which  is  founded  upon  the  want  of  chastity  in  a  particular 
individual,  as  in  cases  of  bills  to  set  aside  securities  given  turpi 
consider at  tone,  to  charge  particular  instances  of  levity  which  might 
affect  the  character  of  strangers,  and  to  fill  the  record  with  pri- 
vate scandal,  because  evidence  of  those  particular  instances  may 
be  given  under  the  general  charge  (A). 

From  what  has  been  said  before,  it  may  be  collected  that  al-  Definition  of 
though  nothing  relevant  can  be  scandalous;  matter,  in  a  bill, may  imPertm*nce« 
be  impertinent  without  being  scandalous  (•)  (1). 

Impertinences  are  described  by  Lord  Chief  Baron  Gilbert  to 
be,  "  where  the  records  of  the  Court  are  stuffed  with  long  recitals, 
or  with  long  digressions  of  matter  of  fact,  which  are  altogether 
unnecessary  and  totally  immaterial  to  the  matter  in  question ;  as 
where  a  man  will  tell  a  tale  of  a  tub,  where  he  sets  forth  a 


(g)   Whaley  v.  Norton,  1  Vera.        (A)  Ibid. 
463;  Clark  v.  Periam,  2  Atk.  333,        (i)    Fenhoulet    v.  Passavant,  ubi 
337.  supra. 


(1)  Hood  v.  Inman,  4  John.  Ch.  437. 

Impertinence  is  the  introduction  of  any  matters  into  a  bill,  answer,  or  oth- 
er pleading  or  proceeding  in  a  suit,  which  are  not  properly  before  the  Court 
for  decision  at  any  particular  stage  of  the  suit.  Story  Eq.  PI.  §  266 ;  Wood 
v.  Mann,  1  Sumner,  506,  578.  See  the  26th  and  27th  rules  of  the  Equity 
Rules  of  the  Sup.  Court  of  the  U.  S.  Jan.  Term,  1842,  in  Story  Eq.  PL  § 
266. 

The  best  test  to  ascertain  whether  matter  be  impertinent,  is  to  try 
whether  the  subject  of  the  allegation  could  be  nut  in  issue,  and  would  be 
matter  proper  to  be  given  in  evidence  between  the  parties.  Woods  v.  Mor- 
rell,  1  John.  Ch.  103. 

The  Court  will  not,  because  there  are  here  and  there  a  few  unnecessary 
words,  treat  them  as  impertinent.  Story  Eq.  PI.  §  267  ;  Hawley  v.  Wol- 
verton,  5  Paige,  522. 

A  bill  may  contain  matter  which  is  impertinent,  without  the  matter  being 
scandalous j  but  if,  in  a  technical  sense,  it  is  scandalous,  it  must  be  imper- 
tinent. Story  Eq.  PI.  §  270 ;  M'Intyre  v.  Trustees  of  Union  College,  6 
Paige,  239. 
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deed  which  is  not  prayed  to  be  set  forth  in  Jkec  verba,  where  he 
stuffs  his  answer  with  long  recitals  which  are  nothing  to  the  pur- 
pose, as  where  a  bill  of  revivor  is  brought,  and  the  party  will  set 
forth  in  hmc  verba,  not  only  the  original  bill  and  answer,  but  the 
whole  proceedings  in  the  cause ;  whereas,  all  these  being  matters 
of  record,  and  of  which  the  party  hath  once  paid  for  copies,  he 
ought  not  to  pay  for  them  over  again,  nor  is  there  occasion  to  set 
them  forth  over  again  in  hoc  verba,  or  to  make  an  unnecessary  re- 
petition thereof,  for  they  ought  to  be  set  forth  very  concise  and 
short  (&)."    From  the  above  definition  it  will  be  seen,  that  imperti- 
nence is  the  same  description  of  fault  in  pleadings  in  Equity  which, 
in  those  at  Common  Law,  is  denominated  surplusage.    This  at 
Law,  taken  in  its  largest  sense,  includes  the  introduction  of  un- 
necessary matter  of  whatever  description,  and  includes  as  well  the 
admission  of  matter  wholly  foreign,  as  well  as  of  matter  which, 
though  not  wholly  foreign,  does  not  require  to  be  stated,  or  which 
if  stated,  should  be  so  with  conciseness  (I).    The  former  of  these 
species  of  surplusage,  however,  is  what  comes  motfe  properly  un- 
der the  description  of  impertinence,  whilst  the  latter  may  be  termed 
prolixity.    The  attention  of  the  reader  is  called  to  this  distinction, 
because  some  difference  of  opinion  exists  concerning  the  conse- 
quence of  introducing  superfluous  matter  of  the  latter  class  in 
pleadings  in  Equity.     In  Lowe  v.  Williams  (m),  Sir  J.  Leach,  V. 
C,  appears  to  have  considered  that  the  proper  check  to  abuses  of 
this  description  would  be  in  costs,  that  it  would  subject  a  pleader 
to  innumerable  difficulties,  if  relevant  matter  were  to  be  deemed 
impertinent,  wherever  it  is  less  concisely  expressed  than  the  na- 
ture of  the  case  necessarily  requires ;  and  the  same  opinion  ap- 
pears to  have  been  adopted  by  the  Lord  Chief  Baron  Alexander, 
in   Balby  v.   Williams  (n).      On   the   other   hand,   in   Slack  v. 
Evans  (o),  Lord  Eldon  appears  to  have  held  that  needless  prolix- 
ity was  in  itself  impertinence;  although  the  matter  should  be  rel- 
evant.    In  that  case  a  motion  had  been  made  for  a  special  refer- 
ence to  the  Master  to  tax  the  costs  of  a  prolix  schedule  which  the 
Master  had  reported  to  be  pertinent,  and  the  Lord  Chancellor 
said,  "  the  true  question  is,  whether  a  case  can  exist  in  which  a 
Master  can  report  an  answer  to  be  pertinent,  but  that  he  cannot  do 
justice  without  a  special  reference  being  made  to  him  to  inquire 


(k)  Gilb.  For.  Rom.  209. 
(I)  Stephens  on  Pleading,  428. 
(m)  2  S.  &  S.  575-577. 
(»)  1  M'Lel.  &  Y.  334. 


(o)  1  Price,  278,n.;  and  tee  M'JMor- 

ris  v.  Elliott,  8  Price,  674 ;  Gomperts 
v.  Bert,  1  Y.  &  C.  117,  Ex.  R_;  and 
see  post  Ch.  on  Answers. 
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into  some  prolixity  not  impertinent  For  this  no  authority  is  Scandal  and 
cited ;  and  if  I  decide  with  the  Master,  I  must  decide  that  this  ^^^^ 
prolixity  is  not  impertinent,  which  I  should  be  reluctant  to  do. 
If  in  an  examination,  the  examinant  sets  forth  tradesmens'  bills  at 
length,  it  is  impertinent.  If  pertinence  and  impertinence  be  so 
mixed  that  they  cannot  be  separated,  the  whole  is  impertinent  (1). 
So  a  prolix  setting  forth  of  pertinent  matter  is  impertinent." 
With  reference  to  the  last  point  it  is  to  be  observed,  that,  in  the  . 
orders  of  the  Court,  the  useless  repetitions  of  deeds  and  writings 
in  hme  verba,  causeless  recitals,  tautologies,  and  multiplication  of 
words,  are  enumerated  with  the  other  impertinences  to  be  avoid- 
ed (p  ) ;  upon  the  whole,  however,  it  must  be  admitted  that  it  is 
difficult  to  lay  down  any  general  rule  upon  the  subject,  and  that 
the  question  whether  a  relevant  .statement  has  been  made  with  so 
much  prolixity  as  to  call  for  the  interference  of  the  Court,  further 
than  the  expression  of  its  censure,  must  depend  on  the  circum- 
stances of  each  particular  case  (q). 

It  is  to  be  observed,  that  neither   scandal  nor  impertinence,  jf0  ground  for 
however  gross  it  may  be,  is  a  ground  of  demurrer,   it  being  a  demurrer, 
maxim  of  pleading  that  utile  per  inutile  nan  vitiatur.     Where  How  taken  ad- 
however  there  is  scandal  or  impertinence  in  a  bill,  the  defendant  vantage  of. 
is  entitled  to  have  the  record  purified  by  expunging  the  scandal- 
ous or  impertinent  matter.     In  order  that  this  might  be  done,  the  Old  practice, 
course  formerly  was  for  the  defendant  to  move  the  Court  for  an 
order  to  have  the  bill  referred  to  a  Master  to  report  whether  it 
was  scandalous  or  impertinent  (2).     This  reference  was  obtained 
of  course,  and  being  general,  without  specifying  the  particular 
passages  objected  to  (r),  obviously  precluded  the  party,  whose 
pleading  was  alleged  to  be  scandalous,  from  exercising  any  judg- 
ment upon  the  subject,  much  less  from  submitting  to  have  the  ob- 
jectionable passages  expunged.     To  remedy  this  a  regulation  has  rjnder  the  new 
been  made,  under  which  no  order  can  be  made  for  referring  any  order*. 

(p)  Beame's  Ord.  70, 166.  1  Ph.  383. 

(?)  Attorney-general  v.  Rickards,        (r)  1  Harr.  43. 


(1)  An  exception  for  impertinence  will  be  overruled,  if  the  expunging 
the  matter  excepted  to,  will  leave  the  residue  of  the  clause,  which  is  not  cov- 
ered by  the  exception,  either  false  or  wholly  unintelligible.  M'lntyre  v. 
Trustees  Union  College,  6  Paige,  239. 

(2)  Story  Eq.  PI.  §  269. 

If  an  answer  contain  scandalous  or  impertinent  matter,  it  will  be  referred, 
in  order  that  it  may  be  expunged  at  the  cost  of  the  party  filing  the  answer. 
Mason  v.  Mason,  4  Hen.  &,  Munf.  414.  See  Langdon  v.  Pickering,  19 
Maine,  214. 

34* 
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Scandal  and  pleading,  or  other  matter  depending  before  the  Court,  for  scandal 
^L"^^,'  or  impertinence,  unless  exceptions  are  taken  in  writing,  and 
Exceptions  signed  by  counsel,  describing  the  particular  passages  which  are 
must  be  taken.  ^]eged  to  be  8Candalous  or  impertinent  (s)  (1). 

It  appears  to  have  been,  formerly,  the  opinion  that,  in  cases  of 
scandal,  "  the  Court  itself  was  concerned  to  keep  its  records 
clean,  and  without  dirt  or  scandal  appearing  thereon ;  "  and  in 
ex  parte  Simpson  (t),  Lord  Eldon  said  that,  with  reference  to  the 
subject  of  scandal  in  proceedings,  either  in  causes  or  in  bankrupt- 
cy, he  did  not  think  that  any  application  by  any  person  was  neces- 
sary ;  and  that  the  Court  ought  to  take  care  that,  either  in  a  suit 
or  in  a  proceeding  in  bankruptcy,  allegations  bearing  cruelly  upon 
the  moral  character  of  individuals,  and  not  relevant  to  the  subject, 
should  not  be  put  upon  the  record. 

There  was  formerly  some  doubt  whether  under  any   circunv 
stances  a  person  not  a  party  to  the  cause  could  procure  a  reference 
of  any  record  for  scandal  («). 
In  the  recent  case  of  Williams  o.  Douglas  (z),  the  authorities 
Reference  by    uPon  tne  8U4ect  were  brought  before  Lord  Langdale  M.  R.,  who 
peison  not  a     had  to  decide  upon  the  question,  whether  a  person,  not  being  a 
party  to  the      pajrty  to  tne  cau8e>  wno  alleges  that  the  bill  contains  matter  at  the 
same  time  impertinent  as  between  the  parties,  and  scandalous  as 
against  him,  ia,  of  course,  and  without  leave,  entitled  to  file  ex- 
ceptions for  scandal,  and  to  obtain  an  order  to  refer  the  excep- 
tions to  the  Master,  with  a  view  to  have  the  scandalous  and  im- 
pertinent matter  (if  it  be  so  found)  expunged  (2).     His  Lordship 
said,  "  There  is  but  little  authority  on  the  subject :  but  from  the 
terms  in  which  Lord  Bacon's  order  (y)  is  expressed,  from  tat 
dicta  of  Lord  Eldon,  expressed  in  a  manner  to  show  that  he  had 
considered  the  subject,  and  from  the  apparent  necessity  of  the 
case,  there  being,  as  I  conceive,  no  other  way  of  doing  effectual 
justice  to  an  injured  party,  it  would  seem  that  the  Court  mast  have 
jurisdiction  and  authority  to  expunge  scandal  from  the  record,  at 

(#)  38  Order,  May,  1845.  Anon.  4  Mad.  252. 

(!)  15  \eu.  476.  (x)  5  Beav.  82. 

(k)  Coffin  v.  Cooper,  6  Ves.  514 ;        (y)  Beamet,  25. 

g)  Langdon  v.  Pickering,  19  Maine,  214. 
xceptions  for  scandal  or  impertinence  must  point  out  the  exceptionable 
matter  with  sufficient  certainty  to  enable  the  advene  party  and  the  officers 
of  the  Court  to  ascertain,  what  particular  parts  of  the  pleading  or  proceeding 
are  to  be  stricken  out,  if  the  exceptions  are  allowed.  Whitman!*  r.  Camp- 
bell, 1  Paige,  645 ;  Franklin  v.  Keeler,  4  Paige,  389.  See  also  German  «- 
Machin,  6  Paige,  288. 
(2)  Story  Eq.  PI.  §  270. 
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the  instance  of  a  person  who  may  not  be  a  party  to  the  cause.  His  Scandal  and 
Lordship,  however,  thought  that  a  person  not  a  party  to  the  record  ^J^  — ^/ 
cannot  adopt  this  proceeding  without  special  leave ;  and  he  there- 
fore discharged  the  order  then  in  question  on  the  ground  of  its 
having  been  obtained  ex  parte.  It  seems,  also,  that  a  defendant 
may  refer  the  answer  of  a  co-defendant ;  and  that  before  he  has 
been  served  with  process,  he  may  appear  gratis,  and  procure  an 
order  for  such  a  reference  (z)  (1). 

From  this  case,  it  would  appear,  that  a  stranger  to  the  suit  can, 
if  the  circumstances  justify  it,  obtain  the  leave  of  the  Court  to 
refer  a  record  for  scandal ;  there  is  not,  however,  any  reason  to 
suppose,  that  mere  impertinence  could  ever  justify  an  order  of  re- 
ference on  behalf  of  a  person  not  a  party  to  the  cause. 

This  distinction  is  implied  in  the  language  of  the  16th  Order,  Six  day*  to  ob- 
of  May,  1845,  (Art.  6,)  according  to  which,  any  person  or  party  ^^^ 
having  filed  exceptions  to  any  pleading,  or  other  matter  depend- 
ing before  the  Court  for  scandal,  and  any  party  having  filed  ex- 
ceptions for  impertinence,  is  to  obtain  an  order  to  refer  the  same 
to  the  Master,  within  six  days  after  the  filing  thereof    If  he  does 
not,  the  exceptions  are  are  to  be  considered  as  abandoned,  and 
the  costs  are  to  be  paid  by  the  exceptant  (a) ;  and  by  the  7th  Art.,  Fourteen  days 
it  is  provided,  in  like  manner,  that  the  Master's  report  upon  the  Master's  re* 
exceptions,  must  be  obtained  within  fourteen  days  after  the  date  port, 
of  the  order,  or  within  such  further  time  as  the  Master  thinks  fit 
to  allow,  otherwise,  the  order  is  to  be  considered  as  aban- 
doned, and  the  costs  are  to  be  paid  by  the  exceptant  (6). 

It  is  to  be  observed,  with  reference  to  the  form  of  exceptions 
for  impertinence,  that  it  has  been  decided  that  one  exception  can- 
not be  partially  allowed,  and  therefore,  if  part  of  an  exception  be 
good,  and  the  rest  bad,  the  whole  exception  must  be  overruled 

<«)  (2). 

The  Master,  upon  a  bill,  answer,  or  other  pleading  being  refer-  Master's  certi- 
red  to  him,  exercises  his  judgment  upon  the  case,  and  certifies  his  ficate. 
opinion  thereon  to  the  Court  (3).     This  certificate  is  in  the  nature 
of  a  report,  of  which  however  he  prepares  no  draft ;  and  as  no  objec- 

(2)  Fell  ».  Christi  Coll.  2  Bro.  C.  (e)Wagstaff  v.  Bryan,  1R.&M. 

C.  279.  30}  Tench  ».  Cheese,  1  Beav.  571; 

(a)  39th  Order,  May,  1845.  Byde  v.  Masterman,  Cr.  &,  Ph.  265. 
(6)  40th  Order,  May,  1845. 

(1)  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  569,570. 

(2)  Desplaces  v.  Goris,  1  Edw.  353. 

(3)  The  Court,  in  cases  of  impertinence,  ought,  before  expunging  the 
matter  alleged  to  he  impertinent,  to  he  •specially  clear,  that  it  is  such  as 
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Scandal  and   tjons  lie  to  the  report,  it  requires  no  confirmation  by  the  Court  (d). 
s^^-^s-^y  The  certificate,  however,  must  be  filed  at  the  Report  Office,  and  an 
References  re-  office  copy  taken  for  use.     A  party  dissatisfied  with  the  Master's 
nrmation?011      determination,  may  file  exceptions  to  the  report,  and  bring  it  on  in 
that  shape  before  the  Court  (e) ;  but  if  he  takes  proceedings  to  ex- 
punge the  matter  reported  to  be  impertinent,  he  will  be  consider- 
But  may  be  ex-  ed  to  have  adopted  the  report  altogether,  and  cannot  then  except 
cepte   to.         t0  tjie  report>  without  special  leave  for  that  purpose  obtained  from 
the  Court  (/). 

By  the  time  allowed  in  procedure,  the  exceptant  has  four  days 

F      d      to     a^er  ^e  filing  °f tne  reP°rt>  within  which  he  may  file  and  set  down 

except  to  Mas-  exceptions  thereto,  and  serve  the  order  for  setting  down  the  same, 

ter's  report,      before  the  scandal  or  impertinence  is  expunged.    If  he  does  not 

do  so,  the  scandalous  or  impertinent  matter  is  to  be  expunged  (g). 

It  would  seem,  however,  that  a  party  may  take  exceptions  to  the 

report,  at  any  time  before  (h)  the  impertinent  matter  is  actually 

expunged.     If,  therefore,  any  delay  takes  place  in  proceeding  to 

expunge  the  impertinence,  the  plaintiff  may  avail  himself  of  that 

delay  to  file  his  exceptions,  even  though  the  four  days  have  expir- 

ed  (,•). 

As  this  is  the  first  occasion  upon  which  it  has  been  necessary  to 
refer  to  the  time  allowed  in  procedure,  it  is  convenient  to  state 
here  some  general  rules  upon  the  subject  concerning  the  manner 
in  which  such  periods  are  to  be  computed. 

By  the  11th  Order  of  May,  1845,  when  any  limited  time,  from 
or  after  any  date  or  event,  is  appointed  or  allowed  for  doing  any  act 
or  taking  any  proceeding,  the  computation  of  such  limited  time  is 
not  to  include  the  day  of  such  date,  or  of  the  happening  of  such 
event,  but  is  to  commence  at  the  beginning  of  the  next  following 
day,  and  the  act  or  proceeding  is  to  be  done  or  taken  at  the 
latest  on  the  last  day  of  such  limited  time,  according  to  such 
computation. 
The  12th  Order  of  May,  1845,  directs  that  when  the  time  for 

(<£)  1  Turn.  &  V.  781.  (/)    Holmes    v.    Corporation  of 

(e)  As  to  the  form  of  exceptions  to    Arundel,  3  Beav.  303. 
"  ~  (g)  16th  Order,  May,  1845,  Art.  8. 

(A)  Craven  v.  Wright,  2  P.  Wins. 

(0  Evans  v.Owen,  2  M.&K.  382. 


ought  to  be  struck  out  of  the  record,  for  this  reason,  that  the  error  on  one 
side  is  irremediable,  6n  the  other  not.  See  Davis  v.  Cripp*.  2  Younre  St, 
Coll.  (N.  R.)  443;  Story  Eq.  PI.  §  267. 


the  Master's  report,  see  Pearson  v. 
Knapp,  1M.&K,  312 ;  Woods  v. 
Woods,  10  Sim.  197.  18: 
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doing  any  act  or  taking  any  proceeding  is  limited  by  months  not    Scandal  and 
expressed  to  be  calendar  months,  such  time  is  to  be  computed  by  /^r  in^e- 
lunar  months  of  twenty-eight  days  each. 

By  the  13th  Order,  when  the  time  for  doing  any  act  or  taking 
any  proceeding,  expires  on  a  Sunday  or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  such  an  act  or  proceed- 
ing cannot  be  done  or  taken  on  that  day,  such  act  or  proceeding 
is,  so  far  as  regards  the  time  of  doing  or  taking  the  same,  to  be 
held  to  be  duly  done  or  taken,  if  done  or  taken  on  the  day  on 
which  the  offices  shall  next  open. 

By  the  41st  of  the  same  Orders,  upon  the  expiration  of  four 
days  from  the  filing  of  the  Master's  report,  that  any  pleading  or 
other  matter  is  scandalous  ox  impertinent,  the  officer  having  the 
custody  or  charge  of  the  pleading,  or  other  matter,  is,  upon  pro- 
duction to  him  of  an  office  copy  of  the  Master's  report,  and  a  cer- 
tificate that  no  exception  thereto  was  filed,  or  an  affidavit  that  no 
order  to  set  down  any  such  exception  was  served  within  four  days 
after  the  filing  thereof,  to  expunge  from  such  pleading  or  other 
matter,  such  parts  thereof  as  the  Master  has  found  to  be  scanda- 
lous or  impertinent ;  and  thereupon  the  person  or  party  requiring 
such  scandalous  or  impertinent  matter  to  be  expunged,  is  to  pay 
to  the  officer  expunging  the  same,  the  same  fee  as  on  the  like  oc- 
casion has  heretofore  been  paid  to  the  Master ;  and  by  the  42nd 
Order,  it  is  provided,  that  the  Master  is  to  direct  by  whom  costs, 
consequent  upon  the  reference,  are  to  be  paid. 

With  respect  to  the  time  within  which  it  is  competent  to  a  de-  Bill  referred 
fendant  to  object  to  a  bill,  on  the  ground  of  scandal  or  imperii-  f™  ^^  at 
nence,  a  distinction  exists  between  scandal  and  impertinence ;  for 
it  has  been  held  that  a  bill  may  be  referred  for  scandal  in  any  Secus,  for  im- 
stage  of  the  suit  (k)f  but  that,  for  mere  impertinence,  a  reference  Pf  *"*£  nc5  af* 
cannot  be  obtained  after  the  defendant  has  answered,  or  submit-  time. 
ted  to  answer,  by  obtaining  an  order  for  time  (1).    It  is  to  be 
noticed  that  in  Lady  Abergavenny  v.  Lady  Abergavenny  (/),  Lord 
King  discharged  an  order  obtained  for  referring  a  bill  for  scandal 
after  answer,  intimating  that  it  should  be  observed  as  a  rule  for 
the  future  not  to  refer  a  bill  for  scandal  after  the  defendant  had 

(k)  Anon.  5  Ves.  656,  Fenhoulet  v.  M.  &  C.  545. 

Passavant,  2  Vei.  24 ;  Anon.  ib.  631 ;  (I)  2  Peere  Wms.  311 ;  vide  etiam 

see  also  Beaven  v.  Waterhome,  2  Anon.  2  Ves.631. 
Beav.  56 ;  and  Petty  v.  Laagdak,  4 

(1)  Ayckbonrne  Ch.  Pr.  (Lond.  ed.  1844)  197, 198;  1  Smith  Ch.  Pr.  (2nd 
Am.  ed.)  569,  570 ;  Anon.  5  Sumner's  Vesey,  656  and  cases  cited  in  notes ; 
Story  £q.  PI.  §  270. 
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Scandal  and   refused  to  answer  it  (m).     His  Lordship's  determination  to  alter 
."jj^f"^°^"  the  old  practice  of  the  Court  in  this  respect  does  not  appear  to 
have  been  adhered  to  (n). 

By  the  recent  Orders  of  1845,  an  additional  remedy  has  been 
provided  for  the  prevention  of  impertinence;  for  by  the  122d  Order, 
if  upon  the  hearing  of  any  cause,  petition  or  motion,  the  Court  is 
of  opinion,  that  any  pleading,  petition,  or  affidavit  which  has  not 
been  referred  for  impertinence,  or  any  part  of  any  such  pleading, 
petition,  or  affidavit,  is  improper  or  of  unnecessary  length,  the 
Court  may  either  declare  such  pleading,  petition,  or  affidavit,  or 
any  part  thereof,  to  be  improper  or  of  unnecessary  length,  or  may 
direct  the  taxing  Master  to  look  into  such  pleading,  petition,  or 
affidavit,  and  distinguish  what  parts  or  part  thereof  are  or  is  im- 
proper or  of  unnecessary  length,  and  may  direct  the  taxing  Master 
to  ascertain  the  costs  occasioned  to  any  party  by  such  parts  or  part 
thereof  as  in  the  one  case  may  have  been  declared  to  be ;  and  in  the 
other  case  may  have  been  distinguished  as  being,  improper  or  of 
unnecessary  length,  and  may  make  such  order  as  is  just  for  the 
payment,  setoff,  or  other  allowance  of  such  costs. 


Section  V. 

Of  the  Form  of  a  Bill 

Having  thus  endeavored  to  point  out  the  matter  of  which  a  bill 
in  Equity  ought  to  consist,  it  remains  to  direct  the  reader's  atten- 
tion to  the  form  which  is  generally  considered  requisite  in  every 
well  drawn  bill, 
u    all     f  '^*le  *°rm  °^  an  or*gm&l  bill  commonly  used,  according  to  the 

nine  parts.  analysis  of  Lord  Redesdale  (o),  consists  of  nine  parts,  some  of 
which,  however,  are  not  essential,  and  may  be  used  or  not  at  the 
discretion  of  the  person  who  prepares  it  (  p). 

I.  The  first  parts  consists  of  the  address  to  the  person  or  per- 
sons holding  the  Great  Seal. 

II.  The  second  part  contains  the  names  and  addresses  of  the 
parties  complainant 

(m)  Vide  ace.  Jones  v.  Langham,  Astley,  $unb.  304. 

Bunb.  53.  (o)  Lord  Red.  43. 

(n)  Anon.  2  Ves.  631 ;    Anon.  5  (p)  Ibid.  47. 
Ves.  656;  yide  etiam,  Woodward  v. 
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III.  The  third  part  contains  a  statement  of  the  plaintiff's  case,  Form  of  otig- 

*         11    *    i  *.    i^     i_.il  inal  Bill, 

and  is  commonly  called  the  stating  part  of  the  bill. 

IV.  The  fourth  consists  of  a  charge  that  the  defendant  unlaw- 
fully confederates  with  others  to  deprive  the  plaintiff  of  his  right. 

V.  The  fifth  part  alleges  that  the  defendants  intend  to  set  up  a 
particular  sort  of  defence,  the  reply  to  which  the  plaintiff  antici- 
pates, by  alleging  certain  facts  which  will  defeat  such  defence. 
This  is  usually  termed  the  charging  part,  from  the  circumstance 
that  the  plaintiff's  allegations  are  usually  introduced  by  way  of 
charge  instead  of  statement. 

VI.  The  sixth  part  contains  a  statement  that  the  plaintiff  has 
no  remedy  without  the  assistance  of  a  Court  of  Equity,  which  is 
termed  the  averment  of  jurisdiction. 

VII.  The  seventh  part  is  the  interrogating  part,  in  which  the 
stating  and  charging  part  are  converted  into  interrogatories  for 
the  purpose  of  eliciting  from  the  defendant  a  circumstantial  dis- 
covery upon  oath  of  the  truth  or  falsehood  of  the  matters  stated 
and  charged. 

VIII.  The  eighth  part  contains  a  prayer  for  relief,  adapted  to 
the  circumstances  of  the  case. 

IX.  The  ninth  part  consists  of  a  prayer  that  process  may  issue, 
requiring  the  defendant  to  appear  and  answer  the  bill,  to  which 
sometimes  is  added  a  prayer  for  a  provisional  writ,  such  as  an 
injunction  or  a  ne  exeat  regno,  for  the  purpose  of  restraining  some 
proceedings  on  the  part  of  the  defendant,  or  of  preventing  his 
going  out  of  the  jurisdiction  till  he  has  answered  the  bill. 

And  as  against  some  of  the  defendants  this  part  now  sometimes 
contains  a  prayer  that  such  parties  may,  upon  being  served 
with  a  copy  of  a  bill,  be  bound  by  all  the  proceedings  in  the 
cause  (r). 

The  Orders  of  August,  1841,  have  also  rendered  necessary 
what  may  be  considered  as  a  tenth  part  of  a  bill,  for  by  the  17th 
of  these  Orders  it  is  now  directed  that  the  interrogatories  which 
each  defendant  is  required  to  answer,  should  be  specified  in  a 
note  at  the  foot  of  the  bill,  which  note  it  is  expressly  ordered  shall 
be  considered  and  treated  as  a  part  of  the  bill  (5). 

These  several  component  parts  of  a  bill  will  form  the  subject 
of  the  present  section.  It  is  to  be  observed,  however,  that  in 
drawing  bills,  some  of  them  are  frequently  omitted,  and  that 
others  are  not  absolutely  necessary.  Thus  the  fourth,  or  that  part 
accusing  the  defendant  of  unlawful  confederacy,  is  sometimes  left 

(r)  23rd  Order,  August,  1841.  (#)  18th  Order,  August,  1841. 
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Address  of  the  out,  in  amicable  suits  especially ;  and  in  bills  against  peers  of 
the  realm,  the  insertion  of  such  a  charge  is  considered  highly 
improper.  The  fifth,  or  charging  part  of  the  bill,  is  also  frequent- 
ly omitted ;  and  the  sixth,  or  averment  that  the  complainant  has 
no  remedy  without  the  assistance  of  the  Court ;  and  the  seventh, 
or  interrogating  part,  are  not  absolutely  necessary  (t). 


1.  Address  of  the  Bill  (1). 

Address  of  the      Every  bill  must  be  addressed  to  the  person  or  persons  who  have 

bllla  the  actual  custody  of  the  Great  Seal  at  the  time  of  its  being  filed; 

unless  the  seals  are  in  the  Queen's  own  hand,  in  which  case  the 

bill  must  be  addressed  "  To  the  Queen's  Most  Excellent  Majesty 

in  her  High  Court  of  Chancery  "(*). 

If  the  Chancellor  or  Lord  Keeper  himself  be  the  suitor,  he  must 
in  like  manner  direct  his  bill  to  the  Queen  (z),  but  all  other  per- 
sons must  direct  their  bills  to  the  Lord  Chancellor,  &c.f  not  to 
mention  the  Master  of  the  Rolls  himself  (y). 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or  altera- 
tion in  the  style  of  the  person  holding  it,  notice  of  the  form  in 
which  bills  are  to  be  addressed  is  generally  put  up  in  the  Record 
and  Writ  Clerk's  Office. 


when  Lord 
Chancellor 
himself  sues. 


2.  Names  and  Addresses  of  the  Plaintiffs. 

rectly  stated"        ^  *s  not  on^  necessary  that  the  names  of  the  several  complain- 
ants in  a  bill  should  be  correctly  stated,  but  the  description  and 

(0  Cowp.  Eq.  PI.  10. 

(«)  2  West  Symb.  194,  b. 

(z)  Vin  Ab.  385.  L.  Jud.  in  Ch. 
44,255,258.  Jud.  Auth.  M.  R.  182. 
Lord  Red.  8  In  1  Prax.  Aim.  561,  is 
a  precedent  of  a  bill  by  Ld.  Chancel- 
lor Jefferies  addressed  to  the  King's 
Most  Excellent  Majesty,  and  pray- 
ing his  Majesty  to  grant  the  usual 
process  of  Subpwna  ;  and  in  vol.  2  of 
the  same  book,  453,  is  to  be  found  an 
answer  to  the  same  bill.    The  final 


decree  in  such  eases  is,  u  By  the 
King's  Most  Excellent  Majesty  in 
his  High  Court  of  Chancery,"  and 
is  signed  by  him.  Leg.  Jar.  in  Ch- 
256. 

(y)  Vide  Leg.  Jud.  in  Ch.  44, 
where  it  is  stated  that  in  the  bundle 
of  Chancery  parchments  in  the  Tow- 
er, there  is  a  bill  by  Moreton,  Keep- 
er of  the  Rolls,  directed  to  the  Right 
Ret.  Fatfaer  in  God,  Robert,  Bishop 
of  Bath  and  Wells. 


(1)  The  first  part  of  a  bill  is  the  direction  or  address  of  the  bill  to  the 
Court  from  which  it  seeks  relief.  This  address,  of  course,  contains  the  ap- 
propriate and  technical  description  of  the  Court,  and  must  be  varied  aesereV 
ingly.  Story  Eq.  PI.  §  26.  In  New  York  the  address  is,  "  To  the  Chancel- 
lor of  the  State  of  New  York,"  without  the  addition  of  his  name,  or  any  oth- 
er title  or  designation.  1  Barbour  Ch.  Pr.  35.  In  Massachusetts  ths  ad* 
dress  is,  u  To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court, 
next  to  be  holden,"  &c. 

In  the  Circuit  Courts  of  the  United  State*  die  address  would  be,  "To 
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place  of  abode  of  each  plaintiff  must  be  set  out,  in  order  that  the  Names,  &c.  of 
Court  and  the  defendants  may  know  where  to  resort  to  compel         un 
obedience  to  any  order  or  process  of  the  Court,  and  particularly 
for  the  payment  of  any  costs  which  may  be  awarded  against  the 
plaintiffs,  or  to  punish  any  improper  conduct  in  the  course  of  the 
suit  (z)  (1). 

It  seems  that  a  demurrer  will  He  to  a  bill  which  does  not  state  Omission  of 
the  place  of  the  abode  of  the  plaintiff  (a),  and  that  if  the  bill  jjj^jj^ 
describes  the  plaintiff  as   residing  at  a  wrong  place,   the   fact  by  demurrer. 
may  be  taken  advantage  of  by  plea  (6),  though  a  defendant  can-  Flea, 
not  put  in  such  a  plea,  after  a  demurrer  upon  the  same  ground, 
has  been  overruled,  without  leave  of  the  Court  (c). 

The  modern  practice,  however,  in  such  cases  is,  not  to  demur  °r  .m<?tj011  ***** 
or  plead  to  the  bill,  but  to  move   that   the  plaintiff  may  give  giv^security 
security  for  costs,  and  that  in  the  mean  time  proceedings  in  the  ?or  costs, 
suit  may  be  stayed  (d)  (2). 

Thus  in  Simpson  v.  Burton  (t),  Lord  Langdale,  M.  R.,  said, 
"  There  can  be  no  doubt,  that  it  is  the  duty  of  a  plaintiff  to  state 
his  place  of  residence  truly  and  accurately  at  the  time  he  files  his 
bill ;  and  if  for  the  purpose  of  avoiding  all  access  to  him,  he  wil- 
fully misrepresents  his  residence,  he  will  be  ordered  to  give  secur- 
ity for  costs.  I  do  not  think  the  rule  extends  to  a  case,  where  he 
has  done  so  innocently,  and  from  mere  error.'1 

It  is  to  be  observed  that,  in  the  case  above  referred  to,  there 
was  only  one  plaintiff,  and  it  does  not  appear  that  there  is  any  de- 
cision upon  the  point,  where  there  have  been  several  plaintiffs.  It 
is  presumed,  however,  from  analogy  to  the  practice  where  there 

(z)  Lord  Red.  43.  (d)  Sandys  v.  Long,  2M.&E. 

(a)  Vide  Rowley  v.  Eccles,  1  S.&  487;  see  also  Bailey  v.  Gundry,  1 
S.  511.  Keen,  53 ;  Campbell  v.  Andrews,  12 

(b)  Ibid.  Sim.  578. 

(c)  Ibid.  (t)  1  Beav.  556 ;  Ker  v.  Gillespie, 

7  Beavan,  269. 

the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States,  within 
and  for  the  District  of,  &c,  sitting  in  Equity."  See  Equity  Rules 
of  the  Supreme  Court  of  the  United  States,  Jan.  Term,  1842— Rale  20; 
Story  Eq.  PI.  §  26  and  note. 

(1)  Story  Eq.  PI.  §  26 ;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  82,  8fr;  Dodge  v. 
Perkins,  4  Mason,  435,  cited  ante,  360,  note. 

It  is  indispensable  in  all  cases  where  the  right  to  bring  the  suit  in  the 
Courts  of  the  United  States  is  founded  on  the  fact,  that  the  plaintiffs  and 
defendants  are  citizens  of  different  States,  to  allege  that  fact  distinctly  in 
the  bill.  See  Bingham  v.  Cabot,  3  Dall.  382  ;  Jackson  v.  Ashton,  8  Peters, 
148. 

(2)  Howe  v  Harvey,  8  Paige,  73;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  557 
and  note. 
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Names,  &c.  of  are  several  plaintiffs,  one  only  of  whom  is  resident  abroad  (f), 
au>  that  the  Court  would  not  in  such  case  require  the  plaintiff,  who  is 

not  properly  described,  to  give  security  :  and  it  is  to  be  noticed, 
that  where  a  bill  is  filed  on  behalf  of  infants,  it  is  not  necessary  or 
usual  to  describe  the  infant  plaintiff  by  his  place  of  abode,  because 
an  infant  is  not  responsible  either  for  costs  or  for  the  conduct  of 
the  suit ;  the  description  and  place  of  abode  of  the  procktin  amy 
roust  however  be  set  out. 

Amount  of  se-      ^nc  Order  wn*cn  na8  been  before  referred  to  (g),  by  which 

curity.  the  penal  sum  in  the  bond  to  be  given  by  the  plaintiff  by  way  of 

security  for  costs  is  increased  from  40/.  to  100/.,  only  speaks  of 
cases  where  the  plaintiff  is  out  of  the  jurisdiction  (h).  It  has, 
however,  been  decided,  that  it  applies  to  the  case  now  under 
consideration,  and  to  all  other  cases  where  security  lor  costs  is 
required  (»"). 

Executor  or         Where  a  plaintiff  sues  as  executor  or  administrator,  it  is  not 

administrator    necessary  so  to  describe  himself  in  this  part  of  the  bill,  though,  as 
need  not  so  ,         J  _     _         .    .  ,        .      .      ,,  •     \ 

describe  him-    we  nave  secn  before,  it  is  necessary  that  it  should  appear  in  the 

self.  stating  part  that  he  has  proved  the  will  or  obtained  administration 

(as  the  case  may  be),  in  the  proper  Court  (k). 

behsi?  °f  h°n      li  is  to  be  noticed  here  that»  where  a  plaintiff  sues  on  behalf  of 
self  and  himself  and  of  others  of  a  similar   class,  it  should   be  so  stated 

others.  in  this  part  of  the  bill,  and  that  the  omission  of  such  a  statement 

will  in  many  cases  render  a  bill  liable  to  objection  for  want  of 
parties  (/),  and  in  other  oases  will  deprive  the  plaintiff  of  his  right 
to  the  whole  of  the  relief  which  he  seeks  to  obtain;  thus  in  the 
case  of  a  single  bond  creditor  sueing  for  satisfaction  of  his  debt 
out  of  the  personal  and  real  estate  of  his  debtor,  and.  not  stating 
that  he  sues  "  on  behalf  of  himself  and  the  other  specialty  credi- 
tors," he  can  only  have  a  decree  for  satisfaction  out  of  the  per- 
sonal estate  in  a  due  course  of  administration,  and  not  for  satis- 
faction out  of  the  real  estate  (w)  (1).  And  so  one  judgment-cred- 
itor cannot  obtain  a  decree  in  a  Buit  by  himself  alone,  against  the 
heir  of  the  conusor,  for  a  sale  of  more  than  a  moiety  of  the  es* 

(/)  Vide  ante  36.  Johason  v.  Compton,  4  Sim.  47.    U, 

(r)  Ante,  39.  howeTer,  a  defect  of  this  description 

(A)  Ord.  40, 1828.  appear  nt  the  hearing,  the  Court  will 

ft)  Bailey  v.  Gundry,  1  Keen,  S3,  allow  the  case  to  stand  over,  with 

(k)  Ante,  p.  363.  liberty  to  the  plaintiff  to  amend.   lb. 

(0  Ante,  Parties,  s.  1.  Biscoe  v.  Waring,  Rolls,  7  Ang.  1835, 

(m)  Bedford  ».  Leigh,  8  Dick.  708;  MS. 

(1)  Story  Eq.  PI.  §  100,  note. 
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tate  (it),  though  it  is  otherwise  where  there  are  more  judgment-  Stating  Part, 
creditors  than  one  (o),  or  when  one  sues  on  behalf  of  himself  and  v"^^v~*~' 
the  other  specialty  creditors. 

3.  Stating  Part. 

The  third  part  of  a  bill  contains  the  statement  of  the  plaintiff's  Plaintiff's 
case.     It  is  in  general  correct  that  the  plaintiff's  equity  should  e<luity  mu-t 
appear  in  this  part  of  the  bill,  although  there  does  not  seem  to  be 
any  rule  rendering  it  absolutely  necessary  that  every  material  fact 
should  precede  the  charging  part  of  the  bill  (p)  (1). 

With  respect  to  the  manner  in  which  the  plaintiff's  case  should  Facta  alleged 
be  presented  to  the  Court,  it  is  to  be  observed,  that  whatever  is  positively; 
essential  to  the  rights  of  the  plaintiff,  and  is  necessarily  within  his 
knowledge,  ought  to  be  alleged  positively  (q) ;  and  it  has  been 
determined  upon  demurrer,  that  it  is  not  a  sufficient  averment  of 
a  fact,  in  a  bill,  to  state  that  a  plaintiff  "  is  so  informed  (r)  ; "  or 
to  say  that  one  defendant  alleges,  and  the  plaintiff  believes,  a 
statement  to  be  true  (s) ;  nor  is  an  allegation,  that  the  defend* 

(»)  Stileman  v.  Ashdown,  2  Atk.  (p)  Houghton  v.  Reynolds^  Hare, 

477,  606,  610;   1  Amb.  13;   S.  C.  268. 

Rowe  v.   Bant,  1   Dick.  150 ;  Bur-  (?)    Lord   Red.  41 ;     Darthey  «. 

roughs  e.  Elton,  11  Vee.  33;  O'Gor*  Clemens,  6  Bear.  166  ;  Munday  v. 

man  v.  Comyn,  2  Son.  A  Lef.  150 ;  Knight,  3  H.  497. 

Higgins  9.  York  Buildings  Compa-  (r)  Lord  Uzbridge  v.  8taveland,  1 

ny,  2  Atk.  107.  Ves.  56. 

(n)  Burroughs  v.  Elton,  supra.  (s)  Egremont  v.  Cowell,  5  Bear. 


(1)  Care  must  be  taken,  that  the  Equity  of  the  plaintiff's  ease  should  be 
fully  averred  in  the  stating  part  of  the  bill.  Story  Eq.  PI.  §  32  ;  White  v. 
Yaw,  7  Vermont,  357.  And  that  this  part  of  the  bill  should  be  full  and  ac- 
curate, for  if  a  plea  is  put  in,  the  validity  of  the  plea  will  be  decided  with 
reference  to  the  stating  part  of  the  bill,  and  not  with  reference  to  the  inter- 
rogatory part,  if  it  yaries  from  it.  Story  Eq.  PI.  §  27.  See  Macnamara  v. 
Sweetman,  1  Hogan,  29. 

The  plaintiff  will  not  be  permitted  to  oner  or  require  evidence  of  any  ma- 
terial faet  not  distinctly  stated  in  the  premises.  See  2  Story  Eq.  PI.  28, 257; 
Crockett  v.  Lee,  7  Wheat.  522;  Jackson  v.  Ashton,  11  Peters,  229. 

A  general  charge  or  statement,  however,  of  the  matter  of  fact  is  sufficient ; 
and  it  is  not  necessary  to  charge  minutely  all  the  circumstances  which  may 
conduce  to  prove  the  general  charge  ;  for  these  circumstances  are  properly 
matters  of  evidence,  which  need  not  be  charged  in  order  to  let  them  in  as 
proofs.  Story  Eq.  PI.  §  28.  See  farther  to  these  points,  Dilly  v.  Heckrott, 
8  Gill  6l  John.  171 ;  Morrison  v.  Hart,  2  Bibb,  4 ;  Lemaster  v.  Burkhart,  2 
Bibb,  26;  Crocker  v.  Higgins,  7  Conn.  342;  Buck  t>.  M'Caughtry,  5  Mon- 
roe, 220 ;  Bank  of  U.  States,  v.  Shultx,  3  Ohio,  62  ;  Anthony  v.  Leftwich, 
3  Rand.  263;  Boone  v.  Chiles,  10  Peters,  177;  Jackson  v.  Cartwright,  5 
Munf.  314  ;  Aikens  v.  Bullard,  1  Rice  Eq.  13. 

But  where  the  facts  stated  in  the  bill  are  disproved,  or  are  defectively  stat- 


412 


Of  the  Bill: 


Stating  Part,  ant  sets  up  certain  pretences,  followed  by  a  charge  that  the 
contrary  of  such  pretences  is  the  truth,  a  sufficient  allegation  or 
averment  of  the  facts  which  make  up  the  counter  state- 
ment (t)  (1). 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and 
if  a  matter  essential  to  the  determination  of  the  plaintiff's  claim 
is  charged  to  rest  within  the  knowledge  of  a  defendant,  or  must 
of  necesssity  be  within  his  knowledge,  and  is  consequently  the 
subject  of  a  part  of  the  discovery  sought,  a  precise  allegation  is 
not  required  (2). 

In  general,  however,  a  plaintiff  must  state  upon  his  bill  a  case 
upon  which,  if  admitted  by  the  answer,  or  proved  at  the  hearing, 
the  Court  could  make  a  decree  (3)  :  and  therefore  where  a  bill 
was  filed  to  restrain  a  defendant  from  setting  up  outstanding  terms 
in  bar  of  the  plaintiff's  right  at  Law,  not  stating  that  there  were 
any  outstanding  terms  or  estates,  but  merely  alleging  that  the  de- 
fendant threatened  to  set  up  some  outstanding  terms,  or  other 
legal  estate,  the  V.  C.  of  England  allowed  a  demurrer,  his  Honor 
being  of  opinion  that  a  plaintiff  who  seeks  to  restrain  a  defendant 
from  setting  up  an  outstanding  term  or  estate,  ought  to  state  in 
his  bill  what  sort  of  a  term  or  estate  it  is  («). 


unless  those 
concerning 
which  discov 
ery  sought. 


Sufficient 
must  be  aver 
red  to  found 
decree. 


(0  Flint  v.  Field,  2  Anst.  543  ; 
Houghton  v.  Reynolds,  supra. 

(u)  Stansbury  v.  Arkwright,  6 
Sim.    481.      Vide  etiam,  Jones   v. 


Jones,  3  Mer.  161 ;  Barber  v.  Hun- 
ter, cited  ib.  170;  Frietas  v.  Do* 
Sandos,  1  Tounge  Sl  J.  574. 


ed,  relief  may  be  granted  upon  the  facts  stated  in  the  .answer.  Maury  v. 
Lewis,  10  Terger,  115 ;  Rose  v.  Mynatt,  7  Terger,  30 ;  M'Laughlin  v.  Dan- 
iel, 8  Dana,  184  ;  Dealty  v.  Murphy,  3  A.  K.  Marsh.  474.  But  see  Thomas 
t>.  Warner,  15  Vermont,  110;  Story  Eq.  PI   §  257, 264 ;  ante,  377,  note. 

(1)  Story  Eq.  PL  255. 

Every  averment  necessary  to  entitle  a  plaintiff  in  Equity  to  the  relief 
prayed  for,  must  be  contained  in  the  stating  part  of  the  bill.  And  where 
every  necessary  fact  is  not  distinctly  and  expressly  averred  in  that  part,  the 
defect  cannot  be  supplied  by  inference,  or  by  reference  to  averments  in  oth- 
er oarts.  Wright  v.  Dame,  22  Pick.  55.  See  to  the  same  point,  Harrison 
v.  Nixon,  9  Peters,  503 ;  Shepard  v.  Shepard,  6  Conn.  57 ;  Mason  v.  Fos- 
ter, 3  J.  J.  Marsh.  284;  Leacraft  ».  Dempsey,  15  Wendell,  83 ;  Taney*. 
Fenwick,  4  Hen.  &  Munf.  423 ;  Mitchell  v.  Maupin,  3  Monroe,  188 ;  Crock- 
er v.  Higgins,  7  Conn.  342 ;  Hobart  v.  Frisbie,  5  Conn.  592 ;  Blake  r.  HinkJe, 
10  Terger,  218  ;  Taliaferro  v.  Foot,  3  Leigh,  58 ;  Hood  r.  Inman,  4  John. 
Ch.  437 ;  Rules  for  the  Regulation  of  Practice  in  Chancery  in  Massachu- 
setts, Rule  4 ;  note  above  next  preceding. 

If  the  bill  founds  the  right  against  the  defendant  upon  the  fact  of  bis  hav- 
ing notice,  it  should  charge  such  notice  directly ;  otherwise  it  is  not  matter 
in  issue  on  which  the  Court  can  act.  Story  Eq.  PI.  §  263,  and  cases  in 
note. 

(2)  Story  Eq.  PI.  §  255. 

(3)  Crockett  t>.  Lee,  7  Wheat.  522 ;  Story  Eq.  PL  §  257. 
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Although  the  rules  of  pleading  in  Courts  of  Equity,  especially   Stating  Part, 
in  the  ease  of  bills,  are  not  so  strict  as  those  adopted  in  Courts  of  How  far  tech_ 
Law,  yet,  in  framing  pleadings  in  Equity,  the  draftsman  will  do  nical  expres- 
well  to  adhere  as  closely  as  he  can  to  the  general  rales  laid  down  "^•■houldbe 
in  the  books  which  treat  of  Common  Law  pleadings,  whenever 
such  rules  are  applicable  to  the  case  which  he  is  called  upon  to 
present  to  the  Court;  "  for  there  can  be  no  doubt  that  the  stated 
forms  of  description  and  allegation  which  are  adopted  in  plead- 
ings at  Law,  have  all  been  duly  debated  under  every  possible  con- 
sideration, and  settled  upon  solemn  deliberation,  and  that  having 
been  established  by  long  usage,  experience  has  shown  them  to  be 
preferable  to  all  others  for  conveying  distinct  and  clear  notions  of 
the  subject  to  be  submitted  to  the  Court,"  and  if  this  be  so  at  Law, 
there  appears  to  be  no  reason  why  they  should  not  be  considered 
as  equally  applicable  to  pleading'  in  Courts  of  Equity,  in  cases 
where  the  object  of  the  pleader  is  to  convey  the  same  meaning  as 
that  affixed  to  the  same  terms  in  the  ordinary  Courts.     Thus  as  Seisin  in  fee, 
at  Law,  if  a  man  intends  to  allege  a  title  in  himself  to  the  inheri-  how  aUe«ed- 
tance    or   freehold  of    lands  or  tenements    in  possession,    he  Possession  of  a 
ought  regularly  to  say  that  he  is  seised;  or  if  he  allege  posses- te™  °*  7ear*' 
sion  of  a  term  of  years,  or  other  chattel  real,  that  he  is  90s-  ^"*  °mtmmr 
seised  (?) ;  if  he  allege  seisin  of  things  meatvrable,  as  of  lands,  able; 
tenements,  rents,  &c,  he  should  say  that  he  was  seised  in  his  de- 
mesne as  of  fie;  and  if  of  things  not  manurable,  as  of  an  advow-  not  manurablt. 
son,  he  should  allege  that  he  is  seised  as  of  fee  and  right,  omitting 
his  demesne  (y) ;  so  there  seems  to  be  no  reason  why  the  same 
forms  of  expression  should  not  be  equally  proper  in  stating  the 
same  estates  in  Equity.     It  is  indeed  the  general  praotice  in  all  Words  to  en- 
well-drawn  pleadings  to  insert  them,  although  they  are  frequently  ^fc*  meaning, 
accompanied  with  other  words,  which  are  sometimes  added  by 
way  of  enlarging  their  meaning  and  of  extending  them  to  other 
than  mere  legal  estates,  or  for  the  purpose  of  laying  the  ground 
for  interrogatories  to  be  put  to  the  defendant  in  a  subsequent  part 
of  the  bill.    Thns  in  stating  a  seisin  in  fee,  the  words  "  or  other- 
wise  well  entitled  unto,"  &c,  are  frequently  added,  although  it 
would  seem  that  in  some  cases  the  addition  of  these  words  would 
be  incorrect,  and  might  render  the  allegation  too  uncertain  (z). 

In  recommending  the  use,  in  pleadings  in  Equity,  of  such  tech-  Technical  ex- 
nical  expressions  as  have  been  adopted  in  pleadings  at  Common  Pfewions  not 

(z)  1  Tidd,  41.  ject-matters  beside  that  to  which  the  e***ry. 

(y)  Ibid     And  in  reciting  a  stat-  pleading  relates.    Beck  v.  Beverley, 

ute  in  pleading  at  Common  Law,  the  11  M.  &  W.  845. 
whole  of  its  title  must  be  stated,        (z)  Baring  r.  Nash,  1  V.&  B.  561. 
though  it  comprise  several  other  sub- 

35# 
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Stating  Part.  Law,  ft  i8  not  intended  to  suggest  that  in  Equity  the  use  of  any 
particular  form  of  words  is  absolutely  necessary,  or  that  the  same 
thing  may  not  be  expressed  in  any  terms  which  the  draftsman  may 
select  as  proper  to  convey  his  meaning,  provided  they  are  adequate 
for  that  purpose ;  all  that  is  contended  for  is,  that  notwithstanding 
the  looseness  with  which  pleadings  in  a  Court  of  Equity  may, 
consistently  with  the  principles  of  those  Courts,  be  worded,  yet, 
where  it  is  intended  to  express  things  for  which  adequate  legal  or 
technical  expressions  have  been  adopted  in  pleadings  at  Law,  the 
use  of  such  expressions  will  be  desirable,  as  best  conducing  to 
that  brevity  and  clearness  which  appear  formerly  to  have  belonged 
to  pleadings  in  Equity,  and  which  it  has  been  the  object  of  several 
Orders  of  the  Court  to  restore  and  enforce  (a).  Assuming,  there- 
fore, that  even  in  pleadings  in  Equity  the  same  form  of  words  as 
are  used  in  pleadings  at  Law  may  generally  be  introduced  with 
advantage,  the  reader's  attention  will  here  be  directed  to  some  of 
the  rules  adopted  in  legal  pleadings,  which  may  with  good  effect 
be  adopted  in  Equity. 
Leiral  effect  Thus  it  is  a  rule  in  pleading  at  Common  Law  that  the  nature 

only  of  deeds  of  a  conveyance  or  alienation  should  be  stated  according  to  its 
legal  effect,  rather  than  its  form  of  words  (6)  (ly  Therefore  in 
pleading  a  conveyance  for  life  with  livery  of  seisin,  the  proper 
form  is  to  allege  it  as  a  demise  for  life,  for  such  is  its  effect  in 
proper  legal  description.  So  a  conveyance  in  tail  is}  on  the  same 
principle,  always  pleaded  as  a  gift  in  tail,  and  a  conveyance  of  the 
fee  with  livery,  is  described  by  the  word  enfeoffed;  and  such  would 
be  the  form  of  pleading  whatever  might  be  the  words  of  donation 
used  in  the  instrument  itself,  which  in  all  the  three  cases  are  fre- 
quently the  same  (c).  So  in  a  conveyance  by  lease  and  release, 
though  the  words  of  the  deed  of  release  be  "  grant,  bargain,  sell, 
alien,  release  and  confirm,"  yet  it  should  be  pleaded  as  a  release 
only,  for  that  is  its  legal  effect.  Likewise  a  surrender  (whatever 
words  are  used  in  the  instrument)  must  be  pleaded  with  a  svrsum 
reddidit,  which  alone,  in  pleading,  describes  the  operation   of  a 


should  be 
stated 


(a)  Beames's  Ord.  27,  70, 166.  (e)  Ibid. 

(6)  Stephen  on  Pleading,  311. 


(1)  See  1  Chitty  PI.  (9th  Am.  ed.)  305  ;  Andrews  v.  Williams,  11  Conn. 
326 ;  Morris  v.  Fort,  2  M'Cord,  398 ;  Lent  v.  Padelford,  10  Mass.  230 ;  Hop- 
kins  v.  Young,  11  Mass.  307  j  Walsh  v.  Gilmer,  3  Har.  &  John.  407;  Gran- 
nis  v.  Clark,  8  Cowen,36 ;  Ridgley  u.  Riffgs,  4  Har.  and  John.  363;  Silver 
v.  Kendrick,  2  N .  Hamp.  160 ;  Osborne  v.  Lawrence,  9  Wendell,  135 ;  Crock, 
er  v.  Whitney,  10  Mass.  320. 
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conveyance  as  a  surrender  (d).  Similar  methods  of  expressing  Stating  Part, 
the  substance  of  conveyances  should  also,  whenever  it  is  practica- 
ble, be  adopted  in  Courts  of  Equity,  and  this  is  in  substance  en- 
joined by  Lord  Coventry's  order  (e),  which  orders  "  that  bills,  an- 
swers, replications  and  rejoinders  be  not  stuffed  with  repetitions  of 
deeds  or  writings  in  hac  verba,  but  the  effect  and  substance  of  so 
much  of  them  only  as  is  pertinent  and  material  to  be  set  down, 
and  that  in  brief  and  effectual  terms  (1)." 

It  may  be  observed,  however,  that  although  it  is  desirable,  in  Documents  set 
stating  instruments,  that  the  above  order  should  be  adhered  to,  °^n  hac 
and  that  the  substance  only  of  such  instruments  as  are  necessary 
to  be  set  out  should  be  stated  without  repeating  them  in  hac  verba, 
yet  cases  may  arise  in  which  it  is  convenient  to  state  written  docu- 
ments in  their  very  words.     This  occurs  whenever  any  question  in 
the  cause  is  likely  to  turn  upon  the  precise  words  of  the  instru-  Where  ques- 
ment,  as  in  the  case  of  bills  filed  for  the  establishment  of  a  par-  £^^1™  UI*n 
ticular  construction  of  a  will  which  is  informally  or  inartificially  words ; 
worded  :  in  such  bills  the  words,  which  are  the  subject  of  the  dis-  as  in  wills ; 
cussion,  ought  to  be  accurately  set  out,  in  order  more  specifically 
to  point  the  attention  of  the  Court  to  them.     Indeed,  wherever  in-  0r  informal  in- 
formal instruments  are  insisted  on,  upon  the  construction  of  which  "truments. 
any  difficulty  is  likely  to  arise,  as  is  frequently  the  case  in  agree- 
ments reduced  into  writing  by  persons  who  have  not  been  pro- 
fessionally educated,  or  which  are  insisted  on  as  resulting  from  a 
written  correspondence,  in   all  such  cases    the  written  instru- 
ments relied  on,  or  at  least  the  material  parts  of  them,  should  be 
set  out  in  hac  verba.     So  also  in  bills  filed  for  the  purpose  of  carry- 
ing into  effect  written  articles,  upon  the  construction  of  which,  al- 
though they  are  formally  drawn,  questions  are  likely  to  arise,  such 
articles,  or  so  much  of  them  as  are  likely  to  give  rise  to  questions, 
should  be  accurately  stated.     In  many  cases  also  the  expressions 
of  an  instrument  or  writing  are  such  that  any  attempt  to  state  their 
substance,  without  introducing  the  very  words  in  which  they  are 
expressed,  would  be  ineffectual ;  in  such  cases  also  it  is  best  that 
they  should  be  set  forth,  and  where  a  deed,  or  agreement,  or  other 
instrument  relied  upon  by  the  plaintiff  has  been  lost  or  mislaid 
and  is  not  forthcoming,  it  is  useful,  if  it  can  be  done,  to  set  out 
the  contents  of  the  instrument  at  length,  in  order  to  obtain  an  ad- 
mission of  those  contents  from  the  defendant  in  his  answer. 

(d)  Ibid.  #  (e)  Beames's  Ord.  78.  Vide  etiam, 

Lord  Clarendon's  Orders,  ibid.  165-6. 

(1)  Story  Eq.  PI.  §  211. 
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Stating  Part. 

Old  practice  of 
leaving  docu- 
ment with 
clerk  in  Court. 


Discontinued. 


Where  con- 
veyance would 
be  valid  at 
common  law 
deed  need  not 
be  stated. 

SecuSj  deed 
necessary  to 
give  effect  to 
transaction. 


Regulations 
introduced  by 
statute  do  not 
alter  the  rule 
of  pleading. 


It  may  be  observed  here  that,  according  to  the  old  practice  of 
the  Court,  when  a  plaintiff  wished  to  obtain  from  a  defendant  an 
admission  as  to  the  particular  deed  or  instrument  in  his  (the  plain- 
tiff's) own  possession,  it  was  usual  to  leave  the  deed  or  other  in- 
strument in  the  hands  of  the  plaintiff's  clerk  in  Court,  and,  hav- 
ing stated  that  fact  in  the  bill,  to  pray  that  the  defendant  might  in- 
spect it,  and  after  inspection  answer  the  interrogatories  applicable 
to  the  subject  (/).  This  practice,  however  has  been  for  a  long 
time  discontinued ;  and  it  is  now  considered  sufficient  to  state  up- 
on the  bill  the  date,  parties'  names  and  substance  of  the  deed  or 
instrument  relied  upon  by  the  plaintiff,  and  then  to  require  the  de- 
fendant to  set  forth  whether  a  deed,  of  the  nature  of  that  set  forth, 
was  not  duly  executed  by  and  between  the  parties  stated,  or  some, 
or  one,  and  which  of  them,  and  whether  the  deed  does  not  bear 
the  date,  and  is  not  to  the  purport  or  effect  before  set  out,  or  of 
some,  and  what  other  date,  or  to  some,  and  what  other  purport  and 
effect.  This  form  of  statement  and  interrogatory  is  calculated  to 
draw  from  the  defendant  either  an  admission  or  a  denial  of  the 
deed,  and  of  all  knowledge  of  it,  or  of  its  execution,  date  and  con- 
tents, or  else  a  statement  of  the  defendant's  knowledge  or  belief 
of  the  parties  by  whom  it  was  executed,  and  of  its  date,  tenor,  ef- 
fect, &c. 

With  reference  to  the  subject  of  stating  written  instruments,  it 
may  be  observed  that  it  is  a  rule  in  pleading  at  Law,  which  may 
also  with  propriety  be  adhered  to  in  Equity,  that  where  the  nature 
of  a  conveyance  is  such  that  it  would  at  Common  Law  be  valid  with- 
out deed  or  writing,  there  no  deed  or  writing  need  be  averred, though 
such  document  may  in  fact  exist ;  but  where  the  nature  of  the  convey- 
ance requires  at  Common  Law  a  deed  or  other  written  instrument, 
such  instrument  must  be  alleged  (g).  Therefore  a  conveyance,  with 
livery  of  seisin,  either  in  fee  or  tail,  may  be  pleaded  without  al- 
leging any  charter  or  other  writing  of  feoffment,  gift  or  demise, 
whether  such  instrument  in  fact  accompanied  the  conveyance  or 
not,  for  such  conveyance  might  at  Common  Law  be  made  by  parol 
only ;  and  though,  by  the  statute  29  Car.  II.  c.  3,  s.  1,  it  will  not 
now  be  valid,  unless  made  in  writing,  yet  the  form  of  pleading  re- 
mains the  same  as  before  the  Act  of  Parliament  (A).  This  arises 
from  the  rule  which  has  been  adopted  that  mere  regulations  intro- 
duced by  statute  do  not  alter  the  form  of  pleading  at  Common 
Law  (t)  ;  from  which  it  results  that  where  an  act  makes  writing 


(/)  Per  Lord  Eldon  in  The  Prin- 
cess of  Wales  v.  The  Earl  of  Liver- 
pool, 1  Swan.  123. 


(g)  Stephen  on  PI.  312. 
(A)  Ibid.  313. 
(t)  Ibid.  n.  1. 


Of  the  Form  of  a  Bill  417 

necessary  to  a  matter  where  it  was  not  so  at  the  Common  Law  (as  in    Stating  Part. 
the  above  case  of  a  possession  with  livery,  or  in  the  case  of  a  lease  v-^"v'~^' 
for  a  longer  term  than  three  years,  which  is  required  by  the  same 
statute  to  be  in  writing,  although  at  Law  it  might  be  by  parol),  it 
is  not  necessary  to  plead  the  thing  to  be  in  writing,  though  it  must 
be  proved  to  be  so  in  evidence  (k).    The  same  rule  has  been 
adopted  with  respect  to  pleadings  in  Equity.     Thus  in  stating  a  Bargain  and 
conveyance  by  bargain  and  sale,  it  is  not  essential  to  state  that  it  wjthout  Arer- 
was  enrolled,  for  though  such  a  process  is  rendered  necessary  by  ring  enrol- 
statute,  it  was  not  so  at  Common  Law,  and  so  a  bill  may  be  brought  men  * 
for  an  annuity  without  stating  that  it  was  duly  registered  (/).     Up-  Annuity  with- 
on  the  same  principle,  in  a  bill  for  the  specific  performance  of  an  ^iJtration. 
agreement,  it  is  not  necessary  to  state  that  the  agreement  was 
signed,  because,  before  the  Statute  of  Frauds,  an  agreement  was  Agreement 
valid,  and  might  be  enforced,  although  it  was  not  signed  ;  the  sig-  "yerred  to 
nature,  therefore,  was  a  mere  matter  of  regulation,  introduced  by  have  been 
that  statute  (1).     Upon  the  same  ground  it  has  been  held  that  an  MSned» 
action  at  Law  may  be  brought  upon  an  agreement,  without  stating 
it  to  be  in  writing  (the  writing  being  a  circumstance  only  required  or  to  be  in 
by  the  Statute  of  Frauds),  although  it  would  be  impossible  to  give  "n*"1*' 
any  evidence  of  it  upon  the  trial  which  is  not  in  writing  (1).    In 
Whitchurch  v.  Bevis  (i»),  Lord  Thurlow  appears  to  have  enter- 
tained a  doubt  whether  a  demurrer  might  not  hold  to  a  bill  brought 
to  enforce  an  agreement  in  Equity,  without  stating  it  to  be  in  writ- 
ing,  because  the  statute  says,  "  that  an  agreement  which  is  not  in 
writing  shall  not  avail ; "  and  in  Redding  v.  Wilkes  (n),  his  Lord- 
ship appears  actually  to  have  allowed  a  demurrer,  upon.the  ground 
that  the  bill  having  set  up  a  parol  agreement,  the  facts  which  were 
alleged  as  part  performance  were  not  sufficient  to  take  it  out  of  the 
statute  (2).    It  is  to  be  remarked,  however,  that  it  has  been  al- 

(*)  Ibid.  375.  (tn)  2  Bro.  C.  C.  559-568;  and  see 

(1)  Vide  Harrison  v.  Hogg,  2  Ves.    poet,  Ch.  on  Demurrers. 
J.  327.  (»)  3  Bro.  C.  C.  401. 


(1)  See  Story  Eq.  PI.  762,253;  Cosine  v.  Graham,  2  Paige,  177;  Coles 
t>.  Boone,  10  Paige,  535;  Ontario  Bank  v.  Root,  3  Paige,  478.  See  1  Chitty 
PI.  (9th  Am.  ed.)  303,  304  ;  Nelson  v.  Dubois,  13  John.  177 ;  Cleaves  v.  Foss 
4  Greenl.  1 ;  WalUs  v.  Frazier,  2  Nott  &  Mc.  180. 

A  bill  alleging  a  trust  need  not  show  the  trust  to  have  been  created  by 
writing.  Peasley  v.  Barney,  1  D.  Chip.  333.  See  Hobart  v.  Andrews,  21 
Pick.  526,  534. 

(2)  As  to  the  effect  of  part  performance  and  what  will  amount  to  a  part 
performance  sufficient  to  take  a  case  out  of  the  statute,  see  Whitchurch  v. 
Bevis,  2  Bro.  C.  C.  (Perkins's  ed.)  566,  note  (a)  and  cases  cited ;  Whit, 
bread  v.  Brockhurst,  1  ib.  404,  and  cases  cited  in  notes;  2  Story  £q.  Jur.  § 
759-767;  Newton  v.  Swasey,  8  N.  Hamp.  9. 

Part  performance  of  a  contract  within  the  statute  of  frauds  must,  in  order 
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Stating  Part,  most  the  uniform  practice  to  take  advantage  of  the  Statute  of 
Ss~^*^m**s  praU(js  \yy  p|ea  or  answer,  and  not  by  demurrer  ;  and  this  circum- 
stance Lord  Thurlow  himself  notices  in  Whitchurch  v.  Bevis,  and 
accounts  for,  from  the  rule  adopted  at  Law,  and  above  referred  to, 
under  which  an  action  might  be  brought  upon  an  agreement  with- 
out stating  it  to  be  in  writing,  though  it  is  impossible  to  give  anj 
but  written  evidence  of  it  at  the  trial  (3). 
or  stamped.  *l  *8  uPon  tne  principle  above  referred  to,  that  although  stamp- 

ing ie  by  sundry  Acts  of  Parliament  rendered  necessary  to  the  va- 
lidity of  a  variety  of  instruments,  it  is  not  necessary,  nor  is  it  even 
usual,  in  pleadings,  to  aver  that  such  instruments  have  been  duly 
stamped. 
Letters  con-         I*  may  De  noticed  in  this  place  that  where  an  agreement  relied 
taining  agree-  Up0n  m  a  bill  is  to  be  collected  from  the  letters  between  the  par- 
c^Mtituting  "  tie8> tne  Otters  may  be  stated  in  the  bill  either  as  constituting  the 
alleged  agreement,  or  as  evidence  of  an  alleged  parol  agreement 
or  as  evidence.  In  the  first  case  the  defendant  may  insist  that  they  do  not  make 
out  a  concluded  agreement,  and  that  no  extrinsic  evidence  can  be 
received ;  in  the  latter  he  may  plead  the  Statute  of  Frauds  (0). 

When  it  is  stated  that  the  rule  of  pleading  at  Law,  which  di- 
rects that  where  an  Aot  of  Parliament  introduces  a  new  regulation 
with  regard  to  conveyances,  &c«,  which  before  were  complete  with- 
out such  regulation,  such  conveyances,  &c,  should  be  stated  with- 
out averring  a  compliance  of  the  regulation,  may  be  adopted  in 
pleadings  in  Equity ;  it  is  by  no  means  intended  to  assert  that  the 
adoption  of  such  rule  is  always  advisable  in  pleadings  in  this 
Court ;  all  that  is  meant  is,  that  if  in  such  cases  the  conveyance 
or  agreement  is  not  stated  in  the  bill  to  be  in  writing,  the  omission 
will  not  afford  ground  for  a  demurrer,  and  that  the  objection,  if 
any  in  reality  exists,  must  be  taken  either  by  plea  or  answer ;  in 
fact,  it  is  generally  important,  in  a  bill  for  a  specific  performance, 
to  state  the  agreement,  &c,  to  have  been  in  writing,  and  to  have 
been  signed,  and  thereby  to  afford  foundation  for  an  interrogatory 
as  to  those  points,  in  order  if  possible  to  establish  them  by  the  ad- 
mission of  the  defendant,  and  so  save  the  expense  of  proving  them 
by  other  evidence. 

It  is  to  be  observed,  also,  that  this  rule  of  pleading  applies  only 
to  cases  in  which  the  necessity  for  a  conveyance  or  agreement  be- 

(o)  Birce  v.  Bletchley,  6  Mad.  17 ;  1  Sugd.  on  Vend.  99. 

to  entitle  a  party  to  relief,  be  expressly  stated  in  the  bill.     Sec  Meach  v. 
Stone,  1  D.  Chip.  182. 
(3)  Bee  Ontario  Bank  v.  Root,  3  Paige,  478. 
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ing  in  writing,  is  superadded  by  statute  to  things  which  at  Com-   Stating  Part, 
mon  Law  might  have  been  by  parol ;  but  where  a  thing  is  original-  i^^^^ 
ly  created  by  Act  of  Parliament,  and  required  to  be  in  writing,  it  created  by 
must  then  be  stated,  with  all  the  circumstances  required  by  the  ^k^n"? . 
Act  ( p).    Thus  a  devise  of  lands  (which  at  Common  Law  is  not  cumatances 
valid,  and  is  authorised  only  by  the  statutes  32  Hen.  VIII.  c.  1,  required, 
and  34  Hen.  VIII.  c.  5,)  must  be  alleged  to  have  been  made  in  ]S£{££ 
writing,  which  is  the  only  form  in  which  those  statutes  authorize  red  to  be  in 
it  to  be  made (q).  writing; 

In  pleading  a  devise,  however,  it  is  only  necessary  to  set  it  out  but  not  as  duly 
as  having  been  in  writing,  which  is  the  form  required  by  the  Stat»  executed  and 
ute  of  Wills ;  for  although  by  the  Statute  of  Wills  certain  other  &    8     ' 
forms  are  required  to  render  a  devise  of  freehold  property  valid, 
yet  as  these  are  mere  matters  of  regulation  introduced  by  statute, 
a  compliance  with  them  is  not,  upon  the  principle  before  laid  down, 
necessary  to  be  alleged  in  pleading,  although  it  is  usual  to  intro*  although 
duce  a  statement  to  that  effect.  U8ual ' 

Some  doubt  appears  to  be  entertained  whether  in  suits  under  M  to  state. 
the  8  Geo.  II.  c.  19,  and  7  Geo.  III.  c.  5,  by  which  the  property  ments  under 
in  certain  prints  is  vested  in  the  inventors  for  a  certain  number  of  A^n^ 
years  from  the  day  of  publishing,  it  is  necessary  to  state  that  the 
name  of  the  engraver  and  date  of  the  print  have  been  engraved  on 
the  print  as  required  by  the  Act.  In  Black  well  v.  Harper  (r), 
Lord  Hardwicke  was  of  opinion  that  the  clause  in  the  Act  was 
only  directory,  and  that  the  property  was  vested  absolutely  in  the 
engraver,  so  as  to  entitle  him  to  sue,  although  the  day  of  publica- 
tion was  not  mentioned,  and  compared  it  to  the  clause  under  the 
statute  of  Ann.  (*),  which  requires  entry  at  Stationers'  Hall,  upon 
the  construction  of  which  it  has  been  determined  that  the  property 
vests,  although  the  direction  has  not  been  complied  with.  Lord 
Ellenborough  also  held,  at  nisi  prius  (t)y  that  an  action  might  be 
maintained,  although  the  proprietor's  name  was  not  inscribed; 
observing  that  the  interest  was  vested  by  the  statute,  and  that  the 
Common  Law  gave  the  remedy  (it).  On  the  other  hand,  it  appears 
to  have  been  taken  for  granted  by  the  Court  of  King's  Bench,  in 
the  case  of  Thompson  v.  Symonds  (z),  though  it  became  unneces- 
sary to  decide  the  point,  that  both  the  name  and  the  date  should 
appear  :  and  in  Harrison  v.  Hogg  (y),  Lord  Alvanley,  M.  R.,  stat- 

(  p)  Steph.  on  Plead.  313.  Buller  v.  Walker,  cited  2  Atk.  94. 

*  Ibid.  (u)  Koworth  v.  Wilka,  1  Campb. 


(?) 
(0 


,  ,  2  Atk.  95 ;  Barn.  Ch.  Rep.  213.    97. 
(*)  8  Ann.  c.  19.  (*)  5  T.  R.  41. 

Beckford  v.  Hood,  7  T.  R.  620 ;        (y)  2  Yes.  J.  323. 
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Stating  Part.  ed  that  he  differed  from  Lord  Hardwicke,  and  that  it  was  his  opin- 
v"^^v^^^'  ion  that  the  insertion  of  the  name  and  date  was  essential  to  the 

plaintiff's  right. 
Instrument  in       It  has  been  before  stated,  that  it  is  a  rule  in  pleading  that  when- 
BarVaf  law CS   ever  at  Common  Law  a  written  instrument  was  not  necessary  to 
must  be  aver-   complete  a  conveyance,  it  is  necessary  in  pleading  to  aver  it,  al- 
though  such  an  instrument  has  been  rendered  necessary  by  statute, 
and  has  been  executed  ;  the  converse  of  this  is  also  a  rule,  so  that 
whenever  a  deed  in  writing  is  necessary  by  Common  Law  it  must 
be  shown  in  pleading ;  therefore  if  a  conveyance  by  way  of  grant 
be  pleaded,  a  deed  must  be  alleged,  because  matters  that  "  lie  in 
grant"  according  to  the  legal  phrase,  can  pass  by  deed  only  (z). 
Where  things  Thus  in  Henning  v.  Willis  (a),  where  the  plaintiff  filed  a  bill  for 
lie  in  grant,      tithes,  and  set  up  by  way  of  title  a  parol  demise  by  the  impropria- 
tor for  one  year,  the  defendant  demurred  for  want  of  title  in  the 
plaintiff,  and  the  plaintiff  submitted  to  the  demurrer.     Upon  the 
same  ground,  in  Jackson  v.  Benson  (6),  where  the  bill  prayed  an 
account  of  tithes,  and  merely  stated  that  the  impropriate  rector 
demised  the  tithes  to  him,  a  demurrer  put  in  by  the  defendant,  was 
considered  to  be  well  founded  ;  and  in  Williams  v.  Jones  (e),  the 
same  objection  was  taken  at  the  hearing,  and  would  have  prevailed, 
had  it  not  appeared  that  the  impropriators  had  originally  been 
made  parties  to  the  suit,  but  had  been  dismissed  in  consequence 
of  their  having  disclaimed   all   interest  in  the  tithes  in  ques- 
tion (d). 
Reference  to         '*  may  ^e  notlce<^  nere  lnat»  *n  stating  deeds  or  other  written  ill- 
instruments  ;    struments  in  a  bill,  it  is  usual  to  refer  to  the  instrument  itself,  in 
some  such  words  as  the  following,  viz.  "  as  in  and  by  the  said  in- 
denture, reference  being  thereunto  had9  when  produced  will  more  Jul- 
makes  them      fy  an^  at  ^arSe  apPear"    The  effect  of  such  a  reference  is  to 
part  of  record  make  the  whole  document  referred  to  part  of  the  record.     It  is  to 
but  not  cvi-       be  observed  that  it  does  not  make  it  evidence :  in  order  to  make  a 
dence.  document  evidence,  it  must,  if  not  admitted,  be  proved  in  the  usu- 

al way ;  but  the  effect  of  referring  to  it  is  to  enable  the  plaintiff  to 
rely  upon  every  part  of  the  instrument,  and  to  prevent  his  being 
precluded  from  availing  himself,  at  the  hearing,  of  any  portion, 
either  of  its  recital  or  operative  part,  which  may  not  be  inserted 
in  the  bill,  or  which  may  be  inacourately  set  out.  Thus  it  seems 
that  a  plaintiff  may,  by  his  bill,  state  simply  the  date  and  general 

(z)  Steph.  on  Pleading,  313.  (e)  1  Tounge,  252. 

(a)  3  Wood.  29.  (d)  Vide  ante,  259. 

(6)  M'Cleland,  62 ;  13  Pri.  131. 
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purport  of  any  particular  deed  or  instrument  under  which  he  Stating  Part, 
claims,  and  that  such  statement,  provided  it  is  accompanied  by  a  ^^^^^^-^ 
reference  to  the  deed  itself,  will  be  sufficient.  As  in  Pauncefort 
v.  Lord  Lincoln  (e),  where  the  plaintiff's  claims  were  founded  on 
a  variety  of  deeds,  wills,  and  other  instruments ;  but  to  avoid  ex- 
pense, or  for  some  other  purpose,  the  dates  and  general  purport  of 
the  deeds,  &c.  were  stated  in  the  bill,  with  reference  to  them. 
This  manner  of  stating  the  case  does  not  appear  to  have  been  con- 
sidered as  a  ground  of  objection  to  the  bill ;  but  when  the  cause 
was  brought  to  a  hearing,  the  Master  of  the  Rolls  referred  it  to  the 
Master  to  state  the  rights  claimed  by  the  plaintiff  under  the  sever- 
al deeds,  &c.  mentioned  in  the  bill,  and  reserved  costs  and  further 
directions  until  after  the  report,  and  the  cause  was  afterwards 
heard,  and  a  decree  made,  on  the  report  which  stated  the  deeds,  &c. 

It  is  obvious  that  the  method  of  stating  the  plaintiff's  title, 
adopted  in  the  above-mentioned  case,  was  one  of  great  inconven- 
ience ;  and  although  it  has  been  referred  to  here,  it  is  by  no  means 
from  a  wish  to  recommend  its  adoption  as  a  precedent.  It  is  al- 
ways necessary  in  drawing  bills  to  state  the  case  of  the  plaintiff 
clearly,  though  succinctly,  upon  the  record ;  and  in  doing  this, 
care  should  be  taken  to  set  out  precisely  those  deeds  which  are 
relied  upon,  and  those  parts  of  the  deeds  which  are  most  impor- 
tant to  the  case. 

Although  in  bills  in  Equity  the  same  precision  of  statement  that  Of  the  certain- 
is  required  in  the  pleadings  at  Law  is  not  attainable  (1),  yet  it  is  ty  re<imred- 
absolutely  necessary  that  such  a  convenient  degree  of  certainty 
should  be  adopted  as  may  serve  to  give  the  defendant  full  infor- 
mation of  the  case  which  he  is  called  upon  to  answer  (2).  In 
Cresset  v.  Mitton  (/),  Lord  Thurlow  observed,  "  special  pleading 
depends  upon  the  good  sense  of  the  thing  and  so  does  pleading 
here ;  and  though  pleadings  in  this  Court  run  into  a  great  deal  of 
unnecessary  verbiage,  yet  there  must  be  something  substantial  .*" 
and  in  Lord  Redesd ale's  Treatise  it  is  said,  that  the  rights  of  the 
several  parties,  the  injury  complained  of,  and  every  other  neces- 
sary circumstance,  as  time,  place,  manner,  or  other  incidents, 
ought  to  be  plainly  yet  succinctly  alleged.  And  in  the  case  of 
Wormuld  v.  De  Lisle  (g),  Lord  Langdale  allowed  a  demurrer  to 

(a)  1  Dick.  362.  480. 

(/)  1  Yes.  J.  449;  3  Bro.  C.  C.        (g)  3  Beav.  18;  see  ante,  p.  409. 


(1)  See  Droullard  v.  Baxter,  1  Scam.  192. 

(2)  Story  Eq.  PI.  §  240  et  seq.     Gk 
ings  in  Equity.    Story  Eq.  PI.  §  253. 


Story  Eq.  PI.  §  240  et  seq.    General  certainty  is  sufficient  in  plead- 
l  Equity.    Story  Eq.  PI.  *  """ 

vol.  i.  36 


432  Of  the  Bill. 

Stating  Put.  a  bill  on  the  ground  of  the  ragueness  and  uncertainty  of  hastate* 

v"^^v^^^'  ments. 

?fre  ufredfn       With  res?eci  to  tbe  ^legation  of  time,  it  is  to  be  observed  that, 

alleging  time;  where  it  is  material  (1),  it  ought  to  be  alleged  with  such  a  degree 
of  accuracy  as  may  prevent  any  possibility  of  doubt  as  to  the  pe- 
riod intended  to  be  defined.    Thus  in  prescribing  for  a  modus  m 
a  bill,  it  is  necessary  that  a  time  for  the  payment  of  it  should  be 
mentioned  (h) ;  and,  formerly,  it  appears  to  have  been  considered 
that  not  only  the  day  of  payment  should  be  mentioned,  but  that 
laying  the  day  of  payment  or  or  about  a  particular  day  was  too  un- 
certain (i).    It  has  however  been  decided  that,  in  ordinary  cases, 
the  laying  of  an  event  on  or  about  a  certain  day  of  a  certain  month 
or  year,  is  a  sufficient  specification  of  time.   In  the  case  of  Leigh  v. 
Leigh  (k),  the  bill  prayed  that  the  defendant  might  be  restrained 
from  setting  up  a  term  of  500  years,  in  bar  of  an  action  of  eject- 
ment which  the  plaintiff  had  brought  against  tbe  present  possessor, 
and  alleged  that  the  plaintiff's  title  accrued  on  the  death  of  an  in- 
dividual named,  which  happened  on  or  about  the  2nd  of  July,  1806* 
The  defendant  demurred  on  the  ground  that  tbe  period  alleged  ia 
the  bill,  as  the  time  of  the  death  of  the  individual  named,  was  more 
than  twenty-one  years  (the  period  required  by  stat  3&  4  Will.  IV. 
c.  27,  s.  2  &  24,  to  bar  suits)  before  the  filing  of  the  bill,  which 
took  place  in  1824.     When  the  demurrer  was  first  argued,  tbe  Y. 
C.  of  England  was  of  opinion  that  the  words,  on  or  about  the  2nd 
July,  1806,  did  not  fix  any  precise  date,  and  that  it  might  mean 
many  years  before,  or  many  years  after  that  time ;  and  overruled 
the  demurrer.    Upon  appeal,  however,  the  Lords  Commissioners, 
Pepys  and  Bosanquet,  reversed  the  decision,  being  of  opinion  that 
from  tbe  known  and  accepted  use  of  the  expression,  "on  or  about" 
in  all  the  ordinary  transactions  of  life,  it  was  sufficiently  definite  for 
all  the  purposes  of  demurrer,  and  did  satisfactorily  set  out  the  fact* 
that  the  person  named  died  in  the  year,  1806  (/). 
and  other  inci-      With  respect  to  the  certainty  required,  in  setting  out  the  other 

ents '  incident  in  the  plaintiff's  case,  the  following  cases  will  serve  to  show 

what  degree  of  it  is  required  under  the  circumstances  to  which 
they  refer :  In  the  case  of  Cresset  ».  Mitton  (m),  before  alluded 

(A)  Goddard  v.  Keeble,  Bunb.  105 ;        (Q  See  also  Richards  v.  Evans,  1 

Phillips  «.  Symes,  ib.  171.  Yes.  39;    Roberta  v.  William*,  IS 

(t)  Blacket  v.  Finney,  Bunb.  198.  East,  33. 

(ft)  Before  the  Lorda  Commission-        (m)  1  Yes.  J.  449;  2  Bro.C.C 

era,  Aug.  6  &  8, 1835.  480. 

(1)  On  the  subject  of  the  materiality  of  time,  see  8eton  «.  81ade,  7  Sin- 
ner's Yesey  365,  Perkins's  note  (6);  Marquis  of  Hertford  v.  Booie,  5*.  719, 
note  (a)  and  cases  cited ;  2  Story  Eq.  Jur.  §  776  and  notes. 
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to,  a  bill  had  been  filed  to  perpetuate  testimony  to  a  right  of  com*  Stating  Part, 
mon  and  of  way,  and  it  stated  "  that  the  tenants,  owners  and  occu-  i^"bin8N^gT' 
piers  of  the  said  lands,  messuages,  tenements  and  hereditaments,  in  tablish  a  right 
right  thereof,  or  otherwise,  have,  from  time  whereof  the  memory  of of  wa?  > 
man  is  not  to  the  contrary,  had,  and  of  right  ought  to  have,  &c." 
To  this  bill  a  demurrer  was  put  in  ,*  one  of  the  grounds  for  which 
was,  that  it  was  not  stated  as  to  what  messuages  in  particular  the 
rights  of  common  and  of  way  were  claimed }  and,  in  allowing  the 
demurrer,  Lord  Thurlow  said,  "  you  have  not  stated  whether  the 
right  of  way  and  common  is  appurtenant  and  appendant  to  the  land, 
d&c.  that  you  hold ;  and  you  state  it  loosely  that  you  hare  such 
right  as  belonging  to  your  estate,  or  otherwise,  so  that  your  bill  is 
to  have  a  commission  to  try  any  right  of  common  and  way  what- 
ever" (1).    The  same  doctrine  appears  to  have  been  held  by  Lord 
Keeper  North,  in  Gell  v.  Haywood  (it),  who  upon  a  bill  to  perpetu- 
ate the  testimony  of  witnesses  touching  a  right  of  way,  held,  that 
in  such  a  mil  the  way  ought  to  be  laid  exactly  per  et  trims,  as  in  a 
declaration  at  Law.     And  so,  in  Ryves  v»  Ryves  (0),  where  a  bill 
was  filed  for  a  discovery  of  title-deeds,  relating  to  lands  in  the  pos- 
session of  the  defendants,  and  for  the  delivery  of  the  possession  of  in  bills  for  the 
such  lands  to  the  plaintiff,  &c,  upon  a  loose  allegation,  that,  un-  fe!iT!rydup  of 
der  some  deeds  in  the  custody  of  the  defendants,  the  plaintiff  was 
entitled  to  some  interest  in  some  estates  in  their  possession,  but 
without  stating  what  the  deeds  were,  or  what  the  property  was  to 
which  they  applied,  a  demurrer  was  allowed  (2). 

Upon  the  same  principle,  in  bills  to  establish  a  modus,  or  other 
customary  payment,  in  lieu  of  tithes,  a  considerable  degree  of  ac- 
curacy is  required  in  setting  out  the  modus ;  thus,  if  it  is  a  modus 
applicable  only  to  a  particular  portion  of  lands  m  a  parish,  as  in  the 
case  of  an  ancient  farm,  the  quantity 'and  boundaries  of  the  lands 
covered  by  the  modus  ought  to  be  stated,  in  order  that  the  rector 
may  know  what  the  particular  lands  are  in  respect  of  which  the  ex- 
emption is  claimed  (0).  In  this  respect  there  is  a  great  difference 
between  the  mode  of  stating  a  modus  in  a  bill  and  in  an  answer, 
much  more  precision  being  required  in  the  former  than  in  the  lat- 

(*)  1  Vera.  312.  to  the  plaintiff  leave  to  amend  on  the 

(0)  Ves.  343  ;  see  also  Loker  v.    sole  ground  that  the  bill  had  been 
Rolle,  3  Ves.  4  ;  and  East  India  Co.    framed  in  a  very  loose  way. 

v.  Henchman,  1  Ves.  J.  287,  where        (p)    Scott    v.  Allgood,  4    Gwil. 
upon  demurrer  Lord  Thurlow  gave    1369 ;  1  Anst.  16,  S.  C. 

(1)  Story  Eq.  PI.  §  244, 3G6;  Jerome  v.  Jerome,  5  Conn.  352. 

(2)  Story  £q.  PL  §  245. 
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Of  the  Bill: 


Stating  Part. 


Certainty  re- 
quired in  bills 
to  restrain  the 
setting  up  out- 
standing 
terms ; 


—  in  bills  for 
relief  on  the 
ground  of 
error  : 


to  open 

settled  ac- 
counts ; 


ter,  where  it  is  merely  set  up  as  a  defence ;  and  the  Court  of  Ex- 
chequer has  carried  this  distinction  so  far,  as  to  say,  that  though  it 
was  impossible  to  establish  a  modus,  as  laid  in  a  cross-bill,  in  con- 
sequence of  the  want  of  sufficient  accuracy  in  describing  the  farms 
alleged  to  be  covered  by  it,  yet  it  was  a  very  different  consideration 
whether  the  modus,  as  laid  in  the  answer  to  the  original  bill,  from 
which  the  statement  in  the  cross-bill  was  copied,  might  not  afford 
such  a  defence  as  would  prevent  the  plaintiff  from  having  a  decree 
for  an  account  (q).  The  reason  of  this  distinction  appears  to  be  be- 
cause a  landholder  who  endeavors  to  establish  a  modus  is  bound  to 
know  what  his  claim  is,  before  he  brings  it  into  Court,  and  is  there- 
fore tied  down  to  an  accurate  statement  of  it ;  but,  in  an  answer, 
a  tenant  is  bound,  within  a  limited  time,  to  show  whether  he  has 
any  defence  to  make  or  not,  and  if  he  give  such  a  statement  as  will 
inform  the  plaintiff  of  the  general  nature  of  the  case  to  be  brought 
against  him,  it  will  be  sufficient  (r). 

The  principle  which  requires  a  sufficient  degree  of  certainty  in 
the  statement  of  a  bill,  has  been  further  illustrated  in  the  case  of 
Stansbury  v.  Arkwright  (s),  before  referred  to,  where  a  bill  to  res- 
train a  defendant  from  setting  up  outstanding  terms  in  bar  to  the 
plaintiff's  claim  at  law,  was  held  to  be  demurrable  to,  on  the 
ground  that  it  did  not  allege  what  sort  of  term  or  estate  was  out- 
standing. 

The  rule  which  prescribes  that  a  plaintiff  shall  not  sustain  a  bill 
unless  he  has  employed  such  a  degree  of  certainty  in  setting  out 
his  case  as  may  enable  the  defendant  to  ascertain  the  precise 
grounds  upon  which  it  is  filed,  applies  to  all  cases  in  which  a  per- 
son comes  to  a  Court  of  Equity  for  relief  upon  a  general  allegation 
of  error,  without  specifying  particulars  (t) ;  and  if  a  party,  seeking 
to  open  a  settled  account,  files  his  bill  without  such  a  specification 
of  errors,  he  will  not  be  permitted  to  prove  them  at  the  hearing, 
even  though  the  settlement  of  the  account  is  expressed  to  be,  errors 
excepted,  which  is  the  usual  form  observed  in  settling  accounts  (u )  (1). 


(a)  Scott  v.  Allgood,supra ;  Athyns 
v.  Lord  Willoughby  de  Brooke,  4 
Gwil.  1412. 

(r)  Baker  v.  A  thill,  4  Gwil.  1423 ; 
2  Anst.  491,  S.  C. 


(s)  Ante,  355. 

ft)  Taylor  t».  Haylin,  2  Bro.  C.  C. 
310 ;  1  Cox,  435,  S.  C.  ;  Johnson  r. 
Curteis,  3  Bro.  C.  C.266. 

(u)  Ibid. 


(1)  1  Story  Eq.  Jur.  §  523,  527 ;  Story  Eq.  PI.  §  800,  251 ;  Calvit  v.  Mark- 
ham,  3  How.  (Miss.)  343;  Mebane  v.  Mebane,  1  I  red.  Eq.403  ;  De  Mont- 
morency v.  Devereux,  1  Dru.  &  Wal.  119  ;  Leaycraft  v.  Dempsey,  15  Wen- 
dell, 83;  Baker  v.  Biddle,  1  Bald.  394, 418 ;  Bainbridge  v.  Wilcocks,  ib.  536, 
540;  Consequa  v.  Fanning,  3  John.  Ch.  587;  S.  C.  17  John.  511 ;  Taylor 
v.  Haylin,  2  Bro.  C.  C.  (Perkins's  ed.)  311,  note  (a)  and  cases  cited;  John- 
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And  it  should  be  noticed  that  where  a  plaintiff  files  a  bill  for  a  Stating  Part, 
general  account,  and  the  defendant  sets  forth  a  stated  one,  the  wnere  defen- 
ptsmtrff  must  amend  his  bill,  because  a  stated  account  is  prima  dantsets  up 
facte  a  bar  till  the  particular  errors  in  it  are  assigned  (x)  (1).  J^^^ard!1 
Upon  the  same  ground  it  has  been  held  that  an  award  is  a  bar  to  a 
bill  brought  for  any  of  the  matters  intended  to  be  bound  by  it, 
and  that  if  a  bill  is  filed  to  set  aside  the  award  as  not  being  final, 
&c,  the  specific  objections  to  it  must  be  stated  upon  the  bill  (y). 

It  is  to  be  remarked  that  in  most  of  the  cases  above  cited,  the  PW66^0*, 
question  has  come  before  the  Court  upon  demurrer,  which  seems  murrer. 
to  be  the  proper  way  in  which  a  defendant  ought  to  take  the  ob- 
jection that  a  bill  is  deficient  m  certainty  ;  the  question,  whether, 
in  case  the  defendant  omits  to  avail  himself  of  this  method  of  ob- 
jection, and  puts  in  an  answer,  he  can  be  admitted  at  the  hearing 
to  insist  upon  the  same  sort  of  exactness  in  statement,  which  he 
might  have  insisted  upon  had  he  demurred,  was  the  subject  of  dis- 
cussion in  a  case  before  Lord  Redesdale,  in  Ireland  (z).  A  bill  was 
filed  to  set  aside  a  decree  of  foreclosure  which  had  been  made  in 
the  absence  of  the  mortgagor,  in  pursuance  of  the  statute  (7  Geo. 
II.  c.  14,  Irish),  "  for  making  the  process  in  Courts  of  Equity  more 
effectual  against  mortgagors  who  abscond,  and  cannot  be  served 
therewith,"  &c,  upon  the  ground  that  the  mortgagor  came  within 
the  eighth  section  of  the  Act,  which  saves  the  right  of  infants,  per- 
sons of  non-sane  memory,  &c,  and  it  was  merely  charged  in  the 
bill  that  the  mortgagor  "  was  of  a  weak  and  feeble  understanding, 
approaching  almost  to  idiocy,"  though  it  was  proved  by  the  ev- 
idence, that  he  was  incapable  of  managing  his  affairs.  Lord  Red- 
esdale at  first  appeared  to  think  that,  although  the  allegation  would 
not  have  been  sufficiently  precise  to  support  the  bill  had  it  been 
demurred  to,  yet  as  it  had  n£t  been  objected  to  in  that  manner,  and 
as  the  evidence  showed  that  the  plaintiff  was  a  person  of  extremely 
weak  understanding,  he  was  warranted  in  admitting  it.  His  Lord- 
ship observed,  "  but  it  may  be  said  that  the  bill  not  having  stated 
with  sufficient  precision  the  degree  of  incapacity  which  the  Act  re- 
quires, the  fact  of  '  non-sane  memory,1  within  the  Act,  was  not 
in  issue  in  the  cause*  This  is  a  point  which  has  a  little  disturbed 
my  mind,  and,  before  I  finally  decide,  I  should  like  to  consider  how 

(z)  Dawson  v.  Dawson,  1  Atk.  1.        (z)  Carew  v.  Johnston,  2  Sch.  & 
(y)  Rooth  e.  Peach,  3  Anst.  519.       Lef.  280. 

son  v.  Curtis,  3  ib.  267,  note  (a) ;  Brownell  v.  Brownell,  2  ib.  63,  note  (a). 
Bat  see  Shugart  v.  Thompson,  10  Leigh,  434. 
(1)  StoryEq.  PI.  §  798. 

36# 
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Stating  Part,  far  this  loose  manner  of  stating,  in  bills  in  Equity,  will  warrant  the 
v"^^v*"^"/  Court  in  receiving  the  evidence  offered.  1  wish  on  many  accounts 
that  pleadings  in  Equity  were  more  precise  than  they  are ;  at  the 
same  time  it  is  to  be  considered  that  they  will  not  admit  of  the  same 
precision  as  pleadings  at  Law.  If,  indeed,  a  defendant  in  Equity 
puts  in  a  plea,  considerable  precision  is  required,  because  he  seeks 
to  reduce  his  case  to  one  point.  If,  on  a  bill  filed,  to  carry  this 
decree  into  execution  against  the  heir,  he  had  pleaded  that  the  per- 
son against  whom  the  decree  was  made  was  f  a  person  of  weak 
mind  and  almost  an  idiot,'  I  should  have  held  that  a  bad  plea,  as  a 
plea,  although  it  might  have  stood  for  an  answer ;  but  whether  the 
same  sort  of  exactness  is  necessary,  in  the  statement  in  a  bill  to 
which  no  demurrer  is  put  in,  is  a  question  to  be  considered/'  His 
Lordship,  however,  said  afterwards,  that  as  to  whether  the  case  was 
within  the  Act  of  Parliament,  he  rather  thought  he  could  not  bring 
it  within  it ;  and  it  is  to  be  observed,  that  though  he  subsequently 
gave  judgment  in  favor  of  the  plaintiff's  right  to  set  aside  the  decree, 
it  was  not  upon  the  ground  of  the  mortgagor  having  come  within  the 
saving  section  of  the  Act,  but  because  the  decree  appeared  to  have 
been  fraudulently  obtained  by  taking  advantage  of  the  mortgagor's 
imbecility  of  mind.  Little,  therefore,  can  be  collected  from  that 
case  against  the  defendant's  right  to  make  the  same  objection  for 
want  of  certainty  in  the  allegation  of  the  bill,  at  the  hearing,  that 
he  might  have  done  by  demurrer. 

4.  Charge  of  Confederacy. 

This  part  of  the  bill  contains  a  general  charge  that  the  defen- 
dant "  combining  and  confederating  with  divers  persons,  at  present 
unknown  to  the  plaintiff,  but  whose  names  when  discovered  theplabt- 
tiff  craves  to  be  at  liberty  to  insert  in  his  bill,  with  apt  and  proper 
matter  and  words  to  charge  and  make  them  parties  defendants  to 
the  bill"  refuses  to  do  that  justice  to  the  plaintiff  which   he  re- 
Not  usual  in     <luires  or  is  entitled  to.     This  charge,  although  generally  intro- 
amicable  suits,  duced  in  a  bill,  is  not  necessary  (1) ;  and  may  be,  and  in  arnica- 
Origin  of  the    ble  suits  frequently  is,  omitted  (a).     The  practice  of  inserting  it  is 
practice.  s^  to  have  arisen  from  an  idea  that,  without  such  a  charge,  ad- 

ditional parties  could  not  be  added  to  the  bill  by  amendment; 
and  in  some  cases  the  charge  has  been  inserted  with  the  view  to 
give  the  Court  jurisdiction  (6).     But  it  is  quite  certain  that,  in 

(a)  Prac.  Reg.  63.  (6)  Lord  Red.  40. 

(1)  See  Barton,  33,  note  (1)  ;  Cooper  Eq.  PI.  10 ;  1  Hoff.  Ch.  Pr.  41. 


Of  the  Form  of  a  Bill.  427 

cases  where  the  charge  is  not  introduced,  parties  may  be  added  -phargp  of 
by  amendment,  and  also  that  the  Court  has  jurisdiction  without  v^AAw' 
such  allegation  (c)  (1). 

Upon  this  subject,  Lord  Redesdale  observes,  that  it  has  been,  Defendant  de- . 
probably  for  this  reason,  generally  considered  that  a  defendant  "^ESnMii- 
dem urring  to  a  bill,  comprising  persons  whose  interests  are  so  dis-  ness ; 
tinct  that  they  ought  not  to  be  made  parties  to  the  same  bill,  ought 
to  answer  the  bill  so  far  as  to  deny  the  charge  of  combination. 
It  has  been  decided,  however,  that  an  answer  to  a  charge  of  un-  need  not  deny 
lawful  combination  cannot  be  compelled  (d) ;  and  that  a  charge  J'unUwftd  *" 
of  lawful  combination,  to  render  it  material,  ought  to  be  specific :  combination : 
for  where  persons  have  a  common  right,  they  may  join  together  nor  of  lawful 
in  a  peaceable  manner  to  defend  that  right,  and  though  some  of  untesTdistinct. 
them  only  may  be  sued,  the  rest  may  contribute  to  their  defence  ly  alleged, 
at  their  common  charge  (e) ;  and  if  on  the  ground  of  such  a  com- 
bination the  jurisdiction  of  a  Court  of  Equity  is  attempted  to  be 
sustained,  where  the  jurisdiction  is  properly  at  Common  Law, 
the  combination  ought  to  be  specially  charged,  that  it  may  ap- 
pear to  warrant  the  assumption  of  jurisdiction  in  a  Court  of 
Equity  (/). 

From  whatever  cause  the  practice  of  charging  combination  has  Combination 
arisen,  it  is  still  adhered  to,  except  in  the  case  of  a  peer,  who  is  against  a  peer, 
nerer  charged  with  combining  with  others  to  deprive  the  plaintiff 
of  his  right,  either  with  respect  to  the  peerage,  or,  perhaps,  from 
an  apprehension  that  such  a  charge  might  be  construed  into  a 
breach  of  privilege  (g). 


(c)  Cowp.  Eq.  PL  14.  (/)  Lord  Red.  41. 

(d)  Oliver  v.  Haywood,  1  Anat.  82.        (g)  Lord  Red.  41. 
(a)  Hob.  92. 


(1)  Story  Eq.  PI.  §  29. 

Although  the  charge  of  confederacy  is  now  usually,  but  not  invariably,  in- 
serted in  bills,  yet  it  is  treated  as  mere  surplusage ;  so  much  so,  that  it  is 
said,  that  the  general  charge  of  combination  need  not  be  (although  it  usual- 
ly is)  denied  or  responded  to  in  the  answer,  when  charged  in  the  bill ;  for 
it  is  mere  impertinence.     Story  Eq.  PI.  §  29. 

By  the  21st  rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  Jan.  Term,  1842,  it  is  provided  that  the  plaintiff  shall  be  at  liberty  to 
omit  at  his  option  the  part  which  is  usually  called  the  common  confederacy 
clause  of  the  bill,  averring  a  confederacy  between  the  defendants  to  injure 
or  defraud  the  plaintiff. 

By  the  4th  rule  of  the  Rules  for  the  Regulation  of  Practice  in  Chancery 
in  Massachusetts,  it  is  provided  that  the  common  charge  of  fraud  or  combi- 
nation shall  be  omitted,  except  in  cases  where  it  is  intended  to  charge  fraud 
and  combination  specifically. 
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5.  Charging  Part  (1). 

Origin  of  its         It  was  formerly  the  practice,  of  pleaders  in  Equity,  to  state 
introduction  ;   ^  plaintilT's  case  in  the  bill  very  concisely,  and  then  if  any  mat- 
ter was  introduced  into  the  defendant's  plea  or  answer,  which 
made  it  necessary  for  the  plaintiff  to  pat  in  issue,  on  his  part, 
some  additional  fact  in   avoidance  of  such  new  matter,   such 
new  fact  was  placed  upon  the  record   by  means  of  a  special 
for  what  pur-    replication.     In  order  to  avoid  the  inconvenience,  delay,   awl 
p0ie'  unnecessary  length  of  pleading,    arising  from   thia   course  of 

proceeding,  the  practice  now  in  use  has  been  introduced,  and 
wherever  the  plaintiff  is  aware  at  the  time  of  filing  his  bill,  of  any 
defence  which  may  be  made  to  it,  and  has  any  matter  te  allege 
which  may  avoid  the  effect  of  such  defence,  the  course  now  is  to 
insert,  after  the  general  oharge  of  confederacy,  an  allegation  that 
the  defendants  pretend,  or  set  up  such  and  such  allegations  by 
way  of  defence,  and  then  to  aver  the  matter  used  to  avoid  h  in 
the  form  of  charge.     This  is  commonly  called  the  charging  part 
of  the  bill,  and  its  introduction  into  practice  has,  in  all  probability, 
led  to  the  discontinuance  of  special  replications,  by  enabling  the 
plaintiff  to  state  his  case,  and  to  bring  forward  the  matter  to  be 
alleged  in  reply  to  the  defenoe  at  the  same  time,  and  that  without 
making  any  admission,  on  the  part  of  the  plaintiff,  of  the  troth  of 
the  defendant's  case.     Thus  if  a  bill  be  filed  on  any  eqnkabie 
ground,  by  an  heir  who  apprehends  his  ancestor  bas  made  a  will, 
he  may  state  his  title  as  heir,  and  alleging  the  will  by  way  of  pre- 
tence on  the  part  of  the  defendants  claiming  under  it,  make  it  a 
part  of  his  case  without  admitting  it. 

It  has  been  before  stated,  that  the  charging  part  of  a  bill  may 

tedf  C  °mi "    De»  ^  frequently  is,  omitted  (1) ;  to  which  it  may  be  added  that, 

in  Partridge  v.  Haycraft  (A),  Lord  Eldon  said  that  "  Lord  Kenyan 

never  would  put  in  the  charging  part,  which  does  little  more  than 

unfold  and  enlarge  the  statement ;"  and  certainly,  where  such  is 

(A)  11  Ves.  575. 

(1)  The  form  of  such  a  charge  is  given  in  Van  Hey  thuy  sen's  Equity 
Draftsman,  page  5,  and  in  Barton,  page  34 ;  Story  Eq.  PI.  §  31,  33  and 
notes. 

(2)  Story  Eq.  PI.  §  33,  32,  32  a,  and  note. 

By  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States,  the  plain- 
tiff is  at  liberty  to  omit,  at  his  option,  what  is  commonly  called  the  charging 
part  of  the  bill,  setting  forth  the  matters  or  excuses  which  the  defendant  is 
supposed  to  intend  to  set  up,  by  way  of  defence  to  the  bill.  Equity  Roles 
of  the  Sup.  Ct.  U.  S.  Jan.  Term,  1842,  Rule  21. 
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the  oniy  object  for  its  introduction,  it  may  be  very  properly  omit-  Charging  Part, 
ted.  In  many  cases,  however,  its  introduction  is  highly  beneficial,  v-^*^v^^fc-/ 
not  only  for  the  purpose  of  introducing  matter  which  would  for- 
merly have  been  the  subject  of  a  special  replication,  but  as  a 
foundation  for  interrogatories  which  may  lead  to  a  discovery  of 
the  defendant's  case  (£),  and  likewise  afford  grounds  for  collate- 
ral inquiries  and  directions  in  the  decree  which  may  not  necessa- 
rily arise  out  of  the  case  as  mainly  insisted  upon  in  the  bill,  but 
which,  in  the  event  of  partial  success,  either  on  the  part  of  the 
plaintiff  or  defendant,  may  become  necessary,  but  which  without 
some  allegation  or  charge  to  warrant  them  in  the  pleadings  could 
not  be  introduced  (l)  (1). 

It  is  to  be  observed  that  a  charge  in  the  bill,  that  the  defendant  Allegation  of  a 
pretends  that  a  certain  fact  has  taken  place,  sufficiently  puts  that  Pret«nce  «uffi- 
fact  in  issue  (2)  ;  and  that  where  a  bill  had  been  filed  by  one  of  the  matter  in 
five  residuary  legatees  for  an  account  of  the  estate  of  a  testator, iMue- 
and  for  payment  of  her  fifth  part,  alleging  that  one  of  the  defen- 
dants pretended  that  the  plaintiff's  share  of  a  certain  bequest  of 
stock  was  lapsed,  and  a  decree  had  been  pronounced,  reserving 
that  share  to  the  defendant  when  she  should  come  of  age ;  upon 
a  second  bill  J>eing  filed  by  the  same  plaintiff  and  her  husband  for 
the  above  legacy,  the  former  decree,  signed  and  enrolled,  was 
pleaded  in  bar ;  and  it  was  held  by  Lord  Hardwicke,  that  the  al- 
legation, in  the  original  bill,  of  the  pretence  that  the  legacy  was 

(A)  Lord  Red.  44.  O)  Holloway  v.  Millard,  1  Mad. 

(1)  See  Aiken  v.  Ballard,  Rice  Eq.  13 ;  M'Crea  v.  Purmort,  16  Wen- 
dell, 460 ;  Hawley  v.  Wolverton,  5  Paige,  522 ;  Mechanics  Bank  v.  Levy, 
3  Paige,  606;  Stafford  v.  Brown,  4  Paige,  88. 

If  the  plaintiff  wishes  to  obtain  a  discovery  of  facts  to  anticipate  and  rebut 
the  defence  which  may  be  set  np  by  the  defendant,  he  should  in  the  charging 
part  of  the  bill  state  the  anticipated  defence  as  a  pretence  of  the  defendant, 
and  then  charge  the  real  facts  to  lay  a  foundation  for  the  discovery  which  is 
sought.     Stafford  v.  Brown,  4  Paige,  88. 

(2)  Story  Eq.  PI.  §  31.  See  Parker  «.  Carter,  4  Munf.  273;  1  Hoff.  Ch. 
Pr.  42. 

"  Another  very  important  rule,"  says  Mr.  Justice  Story,  "  as  to  the  frame 
of  bills,  seems  now  established  in  England ;  and  that  is,  if  the  bill  means  to 
rely  upon  any  confessions,  conversations  or  admissions  of  the  defendant, 
either  written  or  oral,  as  proof  of  any  fact  charred  in  the  bill,  (as,  for  exam- 
ple, of  fraud,)  the  bill  must  expressly  charge  what  such  confessions,  conver- 
sations or  admissions  are,  and  to  whom  made,  otherwise  no  evidence  thereof 
will  be  admitted  at  the  hearing."    **  Whether  the  like  rule  will  be  allowed  " 

to  prevail  in  America,  may  be  deemed  open  to  much  doubt."  See  Story  Eq. 
PI.  §  265  a,  and  the  cases  cited  in  notes,  for  a  more  full  statement  of  the 
rule  and  the  reasons  of  it.  In  Smith  v.  Burnham,  2  Sumner,  612,  it  was 
held  that  the  confessions,  admissions  and  conversations  of  the  defendant 
need  not  be  expressly  charged  in  a,  bill  in  Equity,  in  order  to  entitle  the 
plaintiff  to  use  them  in  proof  of  facts  charged,  and  in  issue  therein. 
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Charging  Part,  lapsed,  was  sufficient  to  put  the  point  in  issue  in  that  cause,  and 
that  the  plaintiff  was  as  much  bound  by  the  decree  against  her  as 
if  there  had  been  a  specific  declaration  upon  the  point  that  she 
was  not  entitled  (m)  (1). 

6.  Averment  of  Jurisdiction  (2). 

The  sixth  part  of  the  bill  is  intended  to  give  jurisdiction  otct 
the  suit,  to  the  Court,  by  a  general  averment  that  the  acts  com- 
plained of  are  contrary  to  equity,  and  tend  to  the  injury  of  the 
plaintiffs,  and  that  they  have  no  remedy,  or  not  a  complete  reme- 
dy, without  the  assistance  of  a  Court  of  Equity  (a)  (3).  It  is  to 
be  observed,  however,  that  this  averment  alone  will  not  give  the 
Court  jurisdiction,  unless  a  case  be  shown,  in  the  bill,  from  which 
k  is  apparent  that  the  jurisdiction  properly  belongs  to  it  (*).  The 
omission  of  this  clause,  therefore,  will  not  render  the  bill  defec- 
tive (4). 

7.  Interrogating  Part  (5). 

The  bill  having  shown  the  title,  of  the  persons  complaining,  to 
Framed  to  relief,  and  that  the  Court  has  the  proper  jurisdiction  for  the  por- 
upon  oath.  pose,  in  the  seventh  place,  prays,  in  the  form  or  to  the  effect  di- 
rected by  the  19th  Order  of  August,  l&l,  That  the  said  defen- 
dants may,  if  they  can  show  why  your  orator  should  not  have  the 
relief  hereby  prayed,  and  may  upon  their  several  and  respective 
corporal  oaths,  and  according  to  the  best  and  utmost  of  their  sev- 
eral and  respective  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct,  and  perfect  answer  make  to  such  of  the 

(m)   Gregory   v.   Moleswoith,    3        (it)  Lord  Red.  44. 
AtL  626.  (o)  Ibid. 


(1)  If  the  bill  is  sworn  to,  it  in  perjury  for  the  plaintiff  knowingly  to  make 
_  false  charge  or  averment  in  the  charging,  as  much  as  if  he  nukea  a  &h» 
statement  in  the  stating  part.    Smith  v.  Clark,  4  Paige,  368. 
"or  the  form  of  this  averment,  see  Story  Eq.  PI.  §  34,  ix 
t  need  not  be  stated,  in  a  bill,  that  there  is  not  an  adequate  remedy 


(2)  For  the  form  of  this  averment,  see  Story  Eq.  PI.  §  34,  in  note. 

(3)  It  need  not  be  stated,  in  a  bill,  that  there  is  not  an  adequate  r 
at  law ;  it  is  sufficient  if  it  appear,  from  the  facts  disclosed  in  the  bill,  thai 


such  remedy  does  not  exist.    Botsfbrd  v.  Bears,  11  Conn.  369. 

(4)  At  best,  the  clause  »  a  mere  superfluity.  Story  Eq.  PI.  &  31.  5m 
21st  of  the  Equity  Rules  of  the  Sup.  Court  of  the  U.  States,  Jam.  Term, 
1842.     See  also  ante,  359,  note. 

(5)  Story  Eq.  PI.  §  35-39,  and  notes. 

A  bill  which  wholly  omits  the  interrogatory  part,  is  said  to  be  defectm  in 
Shedd  tf.  Garfield,  5  Vermont,  39.  But  it  is  not  regarded  as  absolutely 
necessary  by  Mr.  Justice  Story,  Eq.  PI.  §  38,  though  often  highly  useful  to 
sift  the  conscience  of  the  defendant,  and  almost  universal  in  practice.    lb. 
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several  interrogatories  hereinafter  numbered,  and  set  forth  ae  by  Interrogating 
the  note  hereinafter  written,  th$y  are  respectively  required  to  r~ 
swer ;  that  U  to  say, 

i.  Whether,  &c. 
3.  Whether,  &c. 

and  the  interrogatories  which  each  defendant  is  required  to  an- 
swer, ought  to  be  specified  in  a  note  at  the  foot  of  the  bill  (p)  (J) ; 
it  is  not,  however,  necessary  to  number  every  question  in  any  case 
(q),  and  as  the  only  object  of  the  order  is  to  limit  a  defendant's 
answer  to  that  portion  of  the  interrogatories  which  applies  to  him, 
it  does  not  seem  in  a  case  where  there  is  only  one  defendant  to 
be  absolutely  necessary  to  prefix  any  number  (r). 

This  answer,  in  the  case  of  ordinary  persons,  is  required  by  When  oath 
the  bill  to  be  upon  oath,  although  the  plaintiff  may  afterwards,  if  dispensed  with 
he  thinks  proper,  dispense  with  this  ceremony,  by  consenting  to, 
or  applying  for,  an  order  to  that  effeot  (s).    The  answer  of  a  cor-  Answer  of  cor- 
poration aggregate  is  required  to  be  under  their  common  seal ;  Poration  under 
and  where  a  defendant  is  entitled  to  privilege,  the  answer  is  requir- 
ed upon  the  honor  of  the  defendant  only,  and  the  oath  is  dispen- 
sed with  (t).    This  privilege  of  the  peerage,  as  well  as  all  others, of  a  peer. 

except  that  of  sitting  in  the  House  of  Lords,  extends  to  all  Irish 
and  Scotch  peers,  unless  the  former  have  waived  their  privileges 
by  accepting  seats  in  the  House  of  Commons  («). 

Before  the  Orders  of  August,  1841,  a  defendant  who  submitted 

(p)  17th  Order,  Aug.  1841.  p.  3,  s.  10;  vide  2  Coll.  Jar.  168; 
(q)    Boutcher   v.  Branscombe,   5  Toth.  10, 11),  who  said  that  the  hon- 
Beay.  541.  or  of  a  peer  did  not  bind  his  con- 
(r)  Lynch  v.  Lecesne,  1  H.  627.  science  any  more  than  if  he  should 
(s)  Lord  Red.  10, 11.  be  permitted  to  give  evidence  to  a 
(t)  Ibid.  jury  at  Law,  upon  honor,  where,  if 
(«)  Robinson  v.  Lord  Rokeby,  8  the  jury  found,  contrary  to  the  evi- 
Ve*.  601.    The  privilege  of  peerage,  denee,  no  attaint  would  lie  against 
which  entitles  a  peer  to  answer  upon  them.    But  this  privilege  has  been 
his  attestation  of  honor  instead  of  since  fully  established  by  an  order  of 
his  oath,  does  not  appear  to  be  of  the  House  of  Lords  in  1640,  by  which 
very  ancient  standing,  and  is  traced  it  was  ordered  that  the  nobility  of 
no  higher  than  the  16th  of  Elisabeth,  this  kingdom,  and  Lords  of  the  up- 
Gilb.  For.  Rom.  46,  and  it  does  not  per  house  of  Parliament,  and    the 
appear  to  have  been  established  till  a  widows  and  dowagers  of  the  tempo- 
much  later  period,  for  it  was  contest-  ral  lords,  should  answer  upon  honor 
ed  and  refused  by  Lord  Chancellor  only.    Cowp.  Eq.  PI.  15. 
Egerton.    (Treat,  on  Star  Chamber, 

(1)  The  same  rule  has  been  adopted  by  the  Supreme  Court  of  the  United 
States.  41st  rule  of  the  Equity  Rules  of  the  Sup.  Ct.  of  the  U.  8.  Jan.  Term, 
1842 ;  Story  Eq.  PI.  §  847,  note. 


433  Of  the  Bill: 

Interrogating  to  answer,  was  obliged  to  answer  all  the  allegations  and  charges 
in  the  bill,  which  might  be  material  to  the  plaintiff's  case ;  and 
although,  to  prevent  evasion  on  the  part  of  the  defendant,  it  was 
usual  to  add  interrogatories  concerning  the  matters  considered  to 
be  most  essential,  yet  an  answer  was  open  to  exception ;  if  it 
omitted  to  notice  material  effects  in  the  bill  concerning  which  no 
specific  interrogatories  were  introduced  (1).  Now,  however,  a 
defendant  is  not  bound  to  answer  any  statement  or  charge  in  the 
bill,  unless  there  is  a  special  and  particular  interrogatory  thereto 
founded  upon  it,  nor  need  he  answer  any  interrogatory,  unless  he 
is  individually  required  so  to  do  by  the  note  at  the  foot  of  the  bill : 
and  when  a  defendant  does  answer  any  statement  or  charge  to 
which  he  is  not  interrogated  only  by  stating  his  ignorance  con- 
cerning  it,  such  answer  is  deemed  impertinent  (z)  (2) ;  as  the  ob- 
ject of  the  interrogatory  part  is  to  compel  an  answer  to  such  facts 
only  as  are  material  to  the  plaintiff's  case,  it  is  necessary  that  ev- 
ery interrogatory  should  be  founded  upon  statements  made  in  the 
former  part  of  the  bill.  Therefore,  if  there  is  nothing  in  the  prior 
part  of  the  bill  to  warrant  an  interrogatory,  the  defendant  is  not 
compellable  to  answer  it  (y) ;  a  practice  necessary  for  the  preser- 
vation of  form  and  order  in  pleadings,  and  particularly  to  keep  the 
answer  to  the  matters  put  in  issue  by  the  bill  (z).  But  a  variety 
Many  ques-  of  questions  may  be  founded  on  a  single  charge,  if  they  are  rela- 
tione asked  on  vant  to  it  /m  Th  if  a  bilj  is  jy^  ^j,^  ^  executor  for  an 
single  charge  v   '  ^ 

or  allegation,    account  of  the  personal  estate  of  his  testator,  upon  the  single 

charge  that  he  has  proved  the  will,  may  be  founded  every  inquiry 
which  may  be  necessary  to  ascertain  the  amount  of  the  estate,  its 

(z)  16th  Order,  August,  1841.  general  v.  Whorwood,  1  Ves.  534- 

(y)  Ibid.     Vide  etiam,  Attorney-    538. 

(z)  Lord  Red.  46. 


(1)  The  general  interrogatory,  or  requisition  in  the  bill,  "  that  the  defend- 
ant may  full  answer  make,  to  all  and  singular  the  premises,  rally  and 
particularly,  as  though  the  same  were  repeated,  and  he  specially  interrogated, 
&c."  is  sufficient  to  entitle  the  plaintiff  to  a  full  disclosure  of  the  subject- 
matter  of  the  bill,  equally  as  if  he  had  specially  interrogated  the  defendant 
to  every  fact  stated  in  the  bill.  Meth.  Episcopal  Church  v.  Jaques,  1  John. 
Ch.  65.  Such  is  the  rule  in  Massachusetts.  Rules  for  the  Regulation  of  Prac- 
tice in  Chancery,  Rule  5.  And  by  Rule  4th  it  is  required  that  the  bill  snail 
conclude  with  a  general  interrogatory.  But  the  plaintiff'  may,  when  his 
case  requires  it,  propose  specific  interrogatories ;  and  may  allege,  by  way  of 
charge,  any  particular  fact,  for  the  purpose  of  putting  it  in  issue,     lb. 

(2)  This  same  rule  has  been  adopted  by  the  Supreme  Court  of  the  United 
States.  40th  rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  Jan.  Term,  1842. 

(2)  Story  Eq.  PI  §  37. 


Of  the  Form  of  a  Bill.  433 

Talue,  the  disposition  made  of  it,  the  situation  of  any  part  remain-  Interrogating 
ing  undisposed  of,  the  debts  of  the  testator,  and  any  other  circum-  .^^  1^^. 
stances  leading  to  the  account  required  (a).  This  rule  is  stated 
and  acknowledged  by  Lord  El  don,  in  Faulder  v.  Stuart  (6), 
where  a  defendant  declined,  by  his  answer,  setting  forth  the  par- 
ticulars of  a  certain  consideration,  which  it  was  alleged  in  the  bill 
the  defendant  pretended  was  paid  by  him  for  the  purchase  of  a 
share  in  a  newspaper,  which  was  the  subject  of  the  litigation. 
His  Lordship,  upon  exceptions  to  the  Master's  report  upon  the 
sufficiency  of  the  answer  being  argued  before  him,  said,  "  It  all 
all  depends  upon  this,  whether  there  is  such  a  charge  in  the  bill 
as  to  the  payment  of  the  consideration  as  entitles  the  plaintiff  to 
an  answer,  not  only  whether  it  was  paid,  but  as  to  all  the  circum- 
stances, when,  where,  &c.  I  have  always  considered  that  a  gen- 
eral charge  enabled  you  to  put  all  questions  upon  it  that  are  ma- 
terial to  make  out  whether  it  was  paid ;  and  it  is  not  necessary  to 
load  the  bill  by  adding  to  the  general  charge  that  it  was  not  paid, 
that  so  it  would  appear  if  the  defendant  would  set  forth  when, 
where,  &c.  The  old  rule  was,  that  making  that  substantive 
charge,  you  may  in  the  latter  part  of  the  bill  ask  all  questions  that 
go  to  prove  or  disprove  the  truth  of  the  fact  so  stated  (c)." 

It  is  to  be  observed,  however,  that  the  interrogatories  must  in  Must  be  con- 
all  cases  be  confined  to  the  substantive  charge  or  allegation,  and  fined  to  charge 
that  the  plaintiff  cannot  extend  his  interrogatories  in  such  a  man- 
ner  as  to  compel  a  discovery  of  a  distinct  matter  not  included  in 
the  allegation  or  charge  (1) ;  and  therefore,  where  a  bill  prayed  a 
discovery  in  aid  of  an  action  at  Law  under  the  Stock  Jobbing 
Act  (d),  as  to  an  advance,  by  plaintiff  to  the  defendant,  of  a  sum 
of  money  without  legal  consideration,  which  it  was  alleged  in  the 
bill,  was  advanced  as  the  premium  for  liberty  "  to  put  upon,  de- 
tain or  refuse  stock,11  or  in  consideration  of  certain  contracts  re- 
lating to  stock  which  are  void  under  that  Act,  and  the  defendant 
denied  by  his  answer  that  the  plaintiff  did  advance  or  pay  to  the 
defendant  the  sum  mentioned,  or  any  other  sum  as  the  premium, 
&c.  (as  charged  in  the  bill,)  to  which  answer  an  exception  was 
taken  because  the  defendant  had  not  negatived  the  receipt  of  the 
money  in  every  way  which  had  been  suggested  in  the  interrogato- 


s 


a)  Ibid.  (e)  11  Vei.  296. 

">)  11  Vet.  296.  (d)  7  Geo.  II.  c.  8. 


(1)  James  v.  M'Kernon,  6  John.  543 ;  Woodcock  v.  Bennett,  1  Cowen, 
734 ;  Mechanics  Bank  v.  Levy,  3  Paige,  606 ;  Consequa  v.  Fanning,  3- 
John.  Ch.  596. 

VOL.  I.  37 
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Interrogating  ry,  Lord  Eldon  overruled  the  exception,  because  the  interrogatory 
w  '        pointed  at  a  case  within  the  fifth  and  eighth  sections  of  the  Act, 
in  respect  of  which  no  bill  of  discovery  was  given  by  the  Act, 
whereas  the  allegations  in  the  bill  related  to  cases  within  the  first 
section  of  the  Act,  in  respect  of  which  a  right  to  file  a  bill  of  dis- 
covery was  given  by  the  second  section  (e). 
If  not  founded     **  may   ^   not'ce(l  nere  thai*  in  Attorney*general  *.  Whor- 
upon  allega-     wood  (/),  where  interrogatories  in  a  bill  were  directed  to  partic- 
swered  matter  ^w  ^cts  wn^b  were  not  charged  in  the  preceding  part,  and  the 
is  put  in  issue,  defendant,  though  not  bound  to  answer  them,  did  so,  and  the  an- 
swer was  replied  to ;  Lord  Hardwicke  held  that  the  informality  in 
the  manner  of  charging  was  supplied  by  th$  answer,  and  that  tbe 
facts  were  properly  put  in  issue ;  "  for  a  matter  may  be  put  in  issue 
by  the  answer  as  well  as  by  the  bill,  and,  if  replied  to,  either 
party  may  examine  to  it"  (g)  (I). 

8.  The  Prayer  for  Relief. 

Two-fold :  The  prayer  foj  relief  is  generally  divided  into  two  parts,  viz.,  the 

for  special        prayer  for  specific  relief,  and  the  prayer  for  general  relief  (2). 

relief-  Although  there  is  no  doubt,  but  that  a  mere  prayer  for  genera) 

relief  would,  in  most  cases,  be  sufficient  to  enable  the  plaintiff  to 

obtain  such  a  decree  as  his  case  entitles  him  to  (k),  yet  it  is  tbe 

(e)  Bullock  v.  Richardson,  11  Ves.  (A)    Cook    v.  Martyn,  9  Atk.  3; 

373.  Grimes  v.  French,  ibid.  141 ;    Par* 

(/)  1  Ves.  534.  tridge  t>.  Haycraft,  11  Vcs.570^574  ; 

(g)  Ibid.  538.  Wilkinson  v.  Beal,  4  Man.  406. 

(1)  Story  Eq.  PI.  §  36. 

(2)  The  latter  can  never  be  properly  and  safely  omitted ;  because,  if  the 
plaintiff  should  mistake  the  relief,  to  which  he  is  entitled,  in  his  special 
prayer,  the  Court  may  yet  afford  him  the  relief  to  which  he  has  a  right,  un- 
der the  prayer  of  general  relief,  provided  it  is  such  relief  as  is  agreeable  to 
the  case  made  by  the  bill.  Mitford  Eq.  PI.  by  Jeremy,  38,  45 ;  Coop.  Eq. 
PI.  13, 14 ;  English  v.  Foxall,  2  Peters,  595 ;  Colton  v.  Ross,  2  Paige,  396; 
Driver  v.Fortner,  5  Porter,  10;  Thomasonv.  Smith,  7  Porter,  144;  Peeks. 
Peck,  9  Yerger,  301 ;  Isaacs  v.  Steel,  3  Scam.  104. 

Relief  not  specifically  prayed,  is  within  the  general  relief.  Beaumont  v. 
Boultbee,  5  Sumner's  Vesey,  485 ;  Story  Eq.  PI.  §  41,  note.  This,  thoegfc 
a  general  rule,  is  not  universal.  As  when  an  injunction  is  wanted,  a  special 
prayer  is  necessary.  Story  Eq.  P1.J  41 ;  Eden,  Injunc.  (2nd  Am.  ed.)  73, 
74 ;  2  Story  Eq  Jur.  §  862,  863 ;  Walker  v.  Devereaux,  4  Paige,  S4& 

If  there  is  no  prayer  of  general  relief,  then  if  the  plaintiff  should  mistake 
the  relief  to  which  he  is  entitled,  no  other  relief  can  be  granted  to  him,  aad 
his  suit  must  fail,  at  least  unless  an  amendment  of  the  prayer  is  obtained. 
Story  Eq.  PI.  §  41 ;  Driver  v.  Fortner,  5  Porter,  10;  Thomason  v.  Smith, 
7  Porter,  144 ;  Peck  v.  Peck,  9  Terger,  301.  For  a  form  of  prayer  for  relief 
in  a  bill,  see  Story  Eq.  PI.  §  40  note,  41  note ;  Colton  v.  Roes,  2  Paige,  396, 
and  cases  there  cited. 
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usual  and  most  convenient  practice  to  precede  the  request  for  re-  Prayer  for  Re- 
lief, generally,  by  a  statement  of  the  specific  nature  of  the  decree  .  ^J  1^ . 
which  the  plaintiff  considers  himself  entitled  to  under  the  cir- 
cumstances of  his  case  (1). 

This  part  of  the  bill,  therefore,  should  contain  an  accurate  spe-  Deficiency 
ciiication  of  the  matters  to  be  decreed ;  and,  in  complicated  cases,  mm  for  gen- 
the  framing  of  it  requires  great  care  and  attention  (2);  for,  al-  end  relief. 
though  where  the  prayer  does  not  extend  to  embrace  all  the  relief  But  inch  relief 
to  which  the  plaintiff  may  at  the  hearing  show  a  right,  the  deft-  ™8^nt  wc^" 
cient  relief  may  be  supplied  under  the  general  prayer,  yet  such  relief  specifi- 
relief  must  be  consistent  with  that  specifically  prayed,  as  well  at  ^^casemade 
with  the  case  made  by  the  bill,  for  the  Court  will  not  suffer  a  de-  by  bill. 
fendant  to  be  taken  by  surprise,  and  permit  a  plaintiff  to  neglect 
and  pass  over  the  prayer  he  has  made,  and  take  another  decree, 
even  though  it  be  according  to  the  case  made  by  his  bill  (3). 


(1)  A  particular  prayer  for  relief,  although  very  proper  and  convenient,  is 
not  essential,  since  under  a  general  prayer  for  relief  a  plaintiff  may  pray  at 
the  bar  a  specific  relief  not  particularly  prayed  for  in  the)  bill,  if  otherwise 
entitled  to  the  same.  Wilkinson  v.  Beal,  4  Madd.  408:  Cook  v.  Martyn, 
2  Atk.  2  ;  Grimes  t>.  French,  2  Atk.  141 ;  Colton  v.  Ross,  2  Paige,  396; 
Foster  v.  Cooke,  1  Hawks,  509 ;  Lloyd  t>.  Brewster.  4  Paige,  537 ;  Lin- 
gan  v.  Henderson,  1  Bland.  252;  Driver  v.  Forner,  5  Porter,  10;  Thompson 
»  Smithson,7  Porter,  144;  Peck  v.  Peck,  9  Yerger,  301;  Allen  v.  Coff- 
man,  1  Bibb,  4G9 ;  Wilkin  v.  Wilkin,  1  John.  Ch.  Ill ;  Cook  v.  Mancins, 
5  John.  Ch.  89 ;  Brown  v.  M'Donald,  1  Hill,  302 ;  Gibson  v.  M'Cormick, 
10  Gill  &  John.  66;  Townsend  v.  Duncan,  2  Bland.  45  ;  Marine  and  Fire 
Ins.  Ac.  v.  Early,  R.  M.  Charlt.  279 ;  Repplier  v.  Buck,  5  B.  Monroe,  96, 
98  ;  Thomas  «.  Hite,  5  B.  Monroe,  593. 

The  relief  giyen  under  the  general  prayer  must  be  agreeable  to  the  case 
made  by  the  bill.  Story,  Eq.  PI.  §  41 ;  Chalmers  v  Chambers,  6  Har.  & 
John.  29 ;  Hobson  v.  M* Arthur,  16  Peters,  182 ;  Read  «.  Cramer,  1  Green 
Ch.  277  :  Franklin  v.  Osgood,  14  John.  527  ;  English  v.  Foxall,  2  Peters, 
595;  Kibler  v.  Whiteman,  2  Harr.  401.  For  the  Court  will  grant  such  re- 
lief only  as  the  case  stated  will  justify,  and  will  not  ordinarily  be  so  indul- 
gent as  to  permit  a  bill  framed  for  one  purpose  to  answer  another,  especially, 
if  the  defendant  may  be  surprised  or  prejudiced  thereby.  If  therefore  the  plain- 
tiff doubts  his  title  to  the  relief  he  wishes  to  pray,  the  bill  should  be  framed 
with  a  double  aspect,  so  that,  if  the  Court  should  decide  against  him  in  one 
view  of  the  case,  it  may  yet  afford  him  assistance  in  another.  Story  Eq.  PI. 
S  42;  Mitford  Eq.  PI.  by  Jeremy,  38,  39;  Colton  v.  Ross,  2  Paige,  396; 
Lloyd  v.  Brewster,  4  Paige,  537;  Walker  *.  Devereaux,  4  Paige,  229  ;  Fos- 
ter v.  Cook,  1  Hawks,  509;  Lingan  «.  Henderson,  1  Bland.  252;  Pleas- 
ants v.  Glasscock,  1  Smedes  &  Marshall,  17,  24,  25 ;  Kibler  v.  Whiteman, 
2  Harrington,  401 ;  Bebee  v.  Bank  of  New  York,  1  John.  559. 

And  where  there  is  no  obstruction  to  the  particular  relief  prayed,  the  plain- 
tiff cannot  abandon  that,  and  ask  a  different  decree  under  the  general  pray- 
er.   Allen  v.  Coffman,  1  Bibb,  469 ;  Pillow  v.  Pillow,  5  Terger,  420. 

(2)  Story  Eq.  PI.  §  43. 

(3)  Foster  v.  Cooke,  1  Hawks,  509 ;  Colton  v.  Ross,  2  Paige,  396;  Chal- 
mers v.  Chambers,  6  Har.  &  John.  29;  Gibson  v.  M'Cormick,  10  Gill  <fe  John. 
66 ;  Townsend  v.  Duncan,  2  Bland.  45 ;  King  v.  Rossett,  2  Tounge  &  Jer. 
33.  But  see,  contra,  Bailey  v.  Benton,  8  Wendell,  339;  1  Hoff.  Ch.  Pr.  49 
and  note ;  Read  v.  Cramer,  1  Green,  Ch.  277 ;  next  preceding  note  above. 
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Prayer  for  Re- 
lief. 

Declaration 
that  defendant 
had  elected, 
not  granted, 
under  prayer 
that  he  may 
elect. 


No  decree  of 
foreclosure 
under  prayer 
for  sale. 


nor  de- 
cree for  land 
under  prayer 
for  annuity. 


Account  of 
renta  and  prof- 
its not  directed 
under  a  prayer 
for  specific  . 
performance 
by  vendor. 


Specific  per- 
formance of  an 
agreement  not 
decreed  where 
parol  variation 
j>roved  j 


Therefore,  in  Soden  v.  Soden  (»),  where  a  bill  was  filed  against 
a  woman  to  compel  her  to  elect  between  the  provision  made  for 
her  by  a  will,  and  that  to  which  she  was  entitled  under  a  settle- 
ment, and  the  case  made  by  the  bill  was  solely  calculated  to  call 
upon  her  to  elect,  Lord  Eldon  held,  that  a  declaration  that  she 
had  elected,  so  as  to  conclude  her,  could  not  be  maintained  under 
the  prayer  for  general  relief,  being  inconsistent  both  with  the  case 
made  by  the  bill,  and  with  the  specific  prayer  that  she  should 
make  her  election.  And  so  where  a  bill  (k)  was  filed  by  a  person 
in  the  character  of  mortgagee,  praying  a  sale  under  a  trust,  to 
which  it  appeared  he  was  not  entitled,  the  Court  would  not  per- 
mit him,  under  the  general  prayer,  to  take  a  decree  that  the  de- 
fendant might  redeem  or  be  foreclosed,  although  it  was  the  relief 
which  properly  belonged  to  his  case  (1).  And  in  like  manner, 
where  a  bill  was  brought  for  an  annuity  or  rent-charge  under  a 
will,  and  the  counsel  for  the  plaintiff  prayed  at  the  bar  that  they 
might  drop  the  demand  for  the  annuity  and  insist  upon  the  land 
itself,  Lord  Hardwicke  denied  it,  because  it  came  within  the  rale 
before  laid  down  (/)  (2).  Upon  the  same  principle,  where  a 
vendor  filed  a  bill  for  a  specific  performance  against  a  purchaser, 
who  had  been  in  possession,  under  the  contract,  for  several  years, 
but  failed  in  establishing  his  right  in  consequence  of  a  defect  in 
his  title,  the  Court  refused,  under  the  prayer  for  general  relief,  to 
direct  an  account  of  the  rents  and  profits  against  the  purchaser, 
although  he  had  stated  by  his  answer  that  he  was  willing  to  pay  a 
fair  rent  (m).  And  so  where  a  bill  was  filed  for  the  specific  per- 
formance of  a  written  agreement,  and  parol  evidence  was  read  to 
prove  a  variation  from  it,  the  bill  was  dismissed  with  costs,  the 
plaintiff  not  being  allowed  to  resort  to  the  substantial  agreement  - 
proved  on  the  part  of  the  defendant  (n).      But  though  t*  go* 


(i)  Cited  by  Lord  Eldon  in  Hiern 
v.  Mills,  13  Yes.  119. 

(*)  Palk  v.  Lord  Clinton,  12  Ves. 
48  [Sumner's  ed.  note  (a)]  ;  vide 
etiam,  Jones  v.  Jones,  3  Atk.  110. 

(L)   Grimes  v.  French,  2  Atk.  141. 

(m)  Williams  v.  Shaw,  3  Russ. 
178,  n. 

(n)  Legal  v.  Miller,  2  Ves.  299, 
vide  etiam ;  Mortimer  v.  Orchard,  2 
Ves.  J.  243;  Legh  v.  Haverfield,  5 
Ves.  452.  Hanbury  v.  Litchfield,  2 
M.  &  K.  629.  But  although  in  such 
a  case  the  plaintiff  cannot  have  a  de- 


cree lor  a  different  agreement  from 
that  set  up  by  his  bill,  the  defendant 
may  have  a  decree  on  the  agreement 
such  as  he  has  proved  it  to  be.  File 
v.  Clayton,  13  Ves.  546.  The  old 
course  required  a  cross-bill,  but  the 
practice  now  is  to  decree  a  specific 
peformance  at  the  instance  of  the  de- 
fendant, upon  the  offer  by  the  plain- 
tiff in  his  bill  to  perform  the  agree- 
ment specifically  on  his  part.  Ibid, 
vide  etiam,  Gwynn  v.  Lethhridge, 
14  Ves.  585. 


(1)  A  bill  was  filed  to  have  a  mortgage  deed  recorded,  which  had  been 
omitted  to  be  recorded  within  six  months,  in  which  was  a  genera]  prayer  for 
relief.  A  decree  of  sale  of  the  mortgaged  premises  was  held  not  to  be  with- 
in the  relief  prayed  by  the  bill.    Chalmers  v.  Chambers,  6Harr.  &  John.  29. 

(2)  Story  Eq.  PI.  §42. 
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erai  a  plaintiff  can  only  obtain  the  decree  he  seeks  by  his  bill,  the  P»yer  fo*  Be- 

cade  of  a  plaintiff  in  a  aait  for  tithes  is  different;  for  there,  though  v^*-^-**^ 

a  plaintiff  may  fail  in  Establishing  his  right  to  tithes  in  kind,  he  bat  in  Baits  for 

may  yet  have  a  decree  for  a  modus  admitted  by  the  defendant's  ^y'hfTfatiff 

answer  (1)  (0).  decree  for  a 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  plain-  ™0^Je^^d 

tiflT  may  hare  under  the  prayer    for   general    relief,  was  laid  pmntiff  may 

down  by  Lord  Eldon,  in  Hiern  v.  Mill  (p).    His  Lordship  there  have  relief 

said,  that  "  as  to  this  point  the  rale  is,  that  if  the  bill  contains  "J^^Sf 

charges,  putting  facts  in  issue  that  are  material,  the  plaintiff  is  the  facte  which" 

entitled  to  the  relief  which  these  facts  will  sustain  under  the  gem  "title  him 

are  put  in 
era!  prayer,  bat  he  Cannot  desert  specific  relief  prayed,  and  under  iuae. 

the  general  prayer  ask  relief  of  another  description,  unless  the 
facta  and  circumstances  charged  by  the  bill  will,  consistently  with 
the  rules  of  the  Court,  maintain  that  relief  (2)."  In  that  case  a 
.  bill  had  been  filed  by  an  equitable  mortgagee  against  the  mortga- 
gor, and  a  person  who  had  purchased  from  him  with  notice  of  the 
incumbrance,  and  it  prayed  an  account,  and  in  default  of  payment 
a  conveyance  of  the  estate  ,*  and  although  it  charged  the  pur- 
chaser with  notice,  &c.  it  did  not  pray  any  specific  relief  against 
hitn  individually.  Lord  Eldon,  howeter,  thought  that  the  relief 
adced  against  him  at  the  hearing  was  consistent  with  the  case  made 
by  the  bill,  and  accordingly  decreed  an  account  to  be  taken  of 
what  was  due  to  the  plaintiff  by  the  mortgagor,  to  be  paid  by  the 
purchaser,  who  was  to  have  his  election  to  pay  the  money  and 
keep  the  estate.  And  so,  in  Taylor  v.  Tabrum  (q),  where  a  bill 
was  filed  against  two  trustees,  alleging  that  only  one  of  them  had 
acted  in  the  trusts,  and  praying  relief  against  that  trustee  only,  to 
which  the  two  trustees  put  in  an  answer,  admitting  that  they  had 
both  acted  in  the  trusts,  the  V.  C.  of  England  made  a  decree 
against  the  two,  charging  them  both  with  the  loss  occasioned  by 
the  breach  of  trust 

It  is  to  be  observed  that,  in  order  to  entitle  a  plaintiff  to  a  de-  Facte  must  be 
c*ee  under  the  general  prayer,  different  from  that  specifically  ihow'Tclaim 
prayed,  the  allegations  relied  upon  must,  not  only  be  such  as  to  to  relief. 
afford  a  ground  for  the  relief  sought,  but  they  must  have  been  in- 
troduced into  the  bill  for  the  purpose  of  showing  a  claim  to  re- 

(0)  Cart  v.  Ball,  1  Vet.  3.  (a)  6  Sim.  281. 

(p)  13  Vee.  119. 


(1)  Tilghman  9.  Tilgaman,  1  Baldwin,  464 ;    Mortimer  v.  Orchard,  9 
Sumner's  Veeey,  244,  fiorenden'i  note  (3)  and  case*  cited. 

(2)  Ante,  435,  note. 
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Prayer  for  Re-  Hef,  and  not  for  the  mere  purpose  of  corroborating  the  plaintiff's 
V^^^J»^,  right  to  the  specific  relief  prayed,  otherwise   the   Court  would 
take   the  defendant  by  surprise,  which  is  contrary  to  its  princi- 
ples (1) ;  therefore,  where  a  vendor  filed  a  bill  for  a  specific  per* 
formance,  but,  owing  to  his  not  being  able  to  make  out  a  title  to 
some  part  of  the  property,  was  unable  to  obtain  a  decree  for  that 
purpose,  it  was  held  that  he  could  not,  under  the  prayer  for  gen- 
eral relief,  obtain  an  inquiry  into  the  management  of  the  property 
during  the  time  it  was  in  the  vendee's  possession,  although  the 
bill  did  contain  charges  of  mismanagement,  which,  however,  had 
been  introduced,  not  with  the  view  to  obtain  compensation,  but 
to  establish  the  fact  of  acceptation  of  title  by  the  defendant  (r)  (2). 
Fraudulent  re-      The  principle  upon  which  the  Courts  act,  under  these  circum* 
to"be  delivered  stances>  receives  considerable  illustration  from  what  fell  from  Lord 
up  on  prayer    Redesdale,  in  Roche  o.  Morgell  (5).    The  bill  in  that  case  stated 
account"  various  dealings  between  the  plaintiff  and  defendant,  imputing 

fraud  and  unfair  dealing,  and  various  usurious  charges,  overchar- 
ges and  mistakes  in  accounts  delivered,  and  prayed  a  discovery  of 
the  several  transactions,  and  a  general  account,  and  also  general 
relief;  to  this  bill  the  defendant  pleaded  a  release  made  by  the 
plaintiff,  and  a  question  arose,  whether,  if  the  release  appeared  to 
be  founded  on  a  vicious  consideration,  and  was  in  itself  void,  the 
Court  could  set  it  aside,  there  being  no  specific  prayer  for  that 
purpose ;  and  Lord  Redesdale,  in  delivering  his  opinion  in  the 
House  of  Lords  upon  the  point,  expressed  himself  as  follows : — 
"  It  has  been  objected  that  the  bill  does  not  state  the  release,  and 
pray  that  it  may  be  set  aside.  It  seems  doubtful  whether  the  re- 
lease has  been  put  in  issue  by  the  bill ;  but  whether  it  is  so  or  not, 
if  the  release  appears  to  be  founded  on  a  vicious  consideration,  it 
is  in  itself  void,  and  the  Court  need  not  set  it  aside,  but  may  act 
as  if  it  did  not  exist.  The  bill  prays  the  general  account,  and  all 
the  relief  necessary  for  the  purpose  of  obtaining  that  account 
This  prayer  is  sufficient.  It  never  was  thought  of  that  a  bill  for 
an  account  of  fraudulent  dealings  must  especially  pray  that  every 

(r)  Stevens  «.  Guppy,  3  Russ.  171.        («)  2  Sen.  &  Let  721. 


(1)  Ante,  435,  note. 

(2)  So  where  a  bill  was  filed  for  the  specific  execution  of  a  contract  for 
the  purchase  of  land,  alleged  to  be  evidenced  by  a  written  memorandum, 
and  that  allegation  was  not  sustained  by  the  proof,  it  was  held  that  the  plain- 
tiff could  not  under  the  prayer  for  general  relief,  obtain  compensation  for 
improvements  upon  the  lands.    Smith  v.  Smith,  1  I  red.  Eq.  83. 

On  a  bill  to  rescind  a  contract,  the  Court  cannot  decree  a  specific  execu- 
tion.   Rochester  v.  Anderson,  Litt.  Sel.  Ca.  146. 
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bond,  every  instrument  taken  by  the  defendant  without  sufficient  Prayer  for  Re- 
consideration, should  be  set  aside.     The  prayer  for  general  relief  .^^   1^. 
is  sufficient  for  that  purpose ;  and  upon  that  prayer  the  Court  may 
give  every  relief  consistent  with  the  case  made  by  the  bill,  and 
continually  does  give  relief  in  no  manner  specifically  prayed  by 
the  bill,  and  sought  for  only  by  the  prayer  for  general  relief"  (1). 

It  is  to  be  observed  that  a  Court  will  not  in  general  decree  in-  Intereit  on  a 
terest  upon  a  balance,  unless  where  it  is  specifically  asked  for  by  decreed  under 
the  bill  (t).     Where,  however,  from  peculiar  circumstances,  inter*  general  relief, 
est  was  not  properly  due  at  the  time  the  bill  was  filed,  and  a  right 
to  interest  has  subsequently  accrued,  the  Court  has,  upon  further 
directions,  directed  interest  to  be  computed,  although  there  was 
no  prayer  to  that  effect  in  the  bill.    Thus,  in  Turner  v.  Turner 
(«),  interest  was,  by  order  on  further  directions,  directed  to  be  com- 
puted upon  the  balance  in  executors1  hands,  although  not  prayed 
by  the  bill,  because  at  the  time  the  bill  was  filed  there  did  not  ap- 
pear to  have  been  any  money  in  their  hands,  and  the  bill  could  not 
advert  to  those  circumstances  which  arose  subsequently. 

Upon  the  principle,  that  the  Court  will  not  grant  a  different  re-  Examination 

lief  from  that  prayed  by  the  bill,  it  was  held  by  Sir  J.  Leach,  V.  *  bene  "?*  3 
^     ^  .     i_  iT-n  i  .  •    •       .  •     not  permitted 

C,  that  where  a  bill  merely  prayed  a  commission  to  examine  wit-  an<£r  prayer 

nesses  abroad  in  aid  of  an  action  at  Law,  the  Court  could  not  *°r  commission 
grant  a  motion,  that  the  plaintiff  might  be  at  liberty  to  examine 
one  of  the  witnesses,  who  had  come  to  this  country  and  was  about 
to  go  away  again,  de  bene  esse,  but  said  that  the  bill  might  be 
amended  for  that  purpose  (x). 

But  although  the  Court  will  not  under  the  general  prayer  grant  in  gome  caseg 
a  different  relief  from  that  prayed  by  the  bill,  yet  when  it  appears tho  Court  will 
that  the  plaintiff  is  entitled  to  relief,  although  it  be  different  from  .J^d  JJJJJ*  to 
that  which  he  has  specifically  prayed,  it  will  sometimes  allow  the  with  liberty  to 
cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  his  bill.  amend  prayer' 
This  point  was  decided  by  Lord  Rosslyn,  in  Beaumont  v.  Boult- 
\>ee  (y),  in  which  case  it  appears  that,  after  publication  had  been 
passed,  the  relief  prayed  for  specifically  was  thought  not  to  be  that 
to  which  the  plaintiff  was  entitled.     He  therefore  applied  for  liber- 
ty to  amend,  by  adding  an  additional  prayer  for  relief,  which  was 
resisted  upon  the  ground  that  the  answer  put  in  was  applicable  to 
the  specific  relief  already  prayed;  but,   after  much  discussion, 
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t)  Weymouth  v.  Boyer,  1  Ves.  J.        (y)  5  Ves.  485 ;  7  Ves.  599,  S.  C. 
J  [Sumner's  ed.  note  («)].  stated  on  this  point,  arg.  in  Palk  v. 

(u)  1  Jac.  &  W.  43 ;  and  see  Lloyd    Lord  Clinton,  12  Ves.  63 ;  vide  etiam, 


e.  Jones,  12  Sim.  491 .  Cook  v.  Martyn,  2  Atk.  3. 

(z)  Atkins  v.  Palmer,  5  Mad.  19. 

(1)  Ante,  434, 435,  note. 
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Prayer  for  Re-  Lord  Rossi yn  determined  that  it  was  competent  to  the  plaintiff  to 
^^J^*^  amend,  by  adding  the  additional  prayer.  In  Palk  ».  Lord  Clin- 
Where  the  ton  (z),  above  referred  to,  it  appeared  at  the  hearing  that  the  plain- 
amendment  in-  tjff  wag  not  entitled  to  the  specific  relief  prayed  for,  and  that, 
volves  the  in-    .  _  . ,      .       _         ^  ,  ,.   -  , 

troduction  of  a  m  order  to  enable  the  Court  to  grant  the  relief  upon  the  case 


new  party. 


Where  it  ap- 
pears by  the 
bill  that  the 
plaintiff  is  en- 


made  by  his  bill,  which  might,  properly,  be  given,  viz.  a  foreclo- 
sure of  the  mortgage,  it  would  be  necessary  to  bring  an  additional 
party  before  the  Court ;  an  order  was  made  that  the  plaintiff  should 
be  at  liberty  to  amend  his  bill  by  adding  parties,  and  praying  sack 
relief  as  he  might  be  advised. 

The  instances,  however,  in  which  this  will  be  done  are  con- 
fined to  those  where  it  appears,  from  the  case  made  by  the  biD, 
that  the  plaintiff  is  entitled  to  relief,  although  different  from  that 


thou*  hdb%r^v  BOUght  hJ the  specific  prayer;  where  the  object  of  the  proposed 

ent  from  that 


specifically 
prayed  ; 


but  plaintiff 
cannot  make 
a  new  case. 


Greater  lati- 
tude in  cases 
of  infants ; 


amendment  is  to  make  a  new  case,  it  will  not  be  permitted.   Thus, 
where  a  bill  was  filed  for  the  specific  performance  of  an  agreement 
for  a  lease  to  the  plaintiff  alone,  and  it  was  stated,  by  the  defend- 
ant's answer,  that  the  agreement  had  been  to  let  to  the  plaintiff 
and  another  person  jointly,  but  the  plaintiff  nevertheless  replied  to 
the  answer,  and  proceeded  to  establish  a  case  of  letting  to  himself 
alone,  in  which  he  failed;    Lord  Redesdale,  upon  application 
being  made  to  him,  to  let  the  cause  stand  over,  with  liberty  to  me 
plaintiff  to  amend,  by  adding  the  other  lessee  as  a  party,  said  that 
such  a  proceeding  would  be  extremely  improper.    It  was  not  like 
letting  a  case  stand  over  to  add  a  party  against  whom  a  decree  in 
a  plain  case  could  be  made,  but  for  the  purpose  of  making  a  new 
case,  which  it  would  be  if  founded  on  a  new  agreement  (a).    In . 
that  case,  his  Lordship  stated  that  the  ordinary  practice,  where  a 
party  has  mistaken  his  case,  and  brings  the  cause  to  a  hearing  un- 
der such  mistake,  is  to  dismiss  the  bill  without  prejudice  to  a  new 
bill ;  and  this  practice  was  adopted  by  him  in  Lindsay  o.  Lynch 
(6),  and  is  in  accordance  with  the  decree  of  Sir  William  Grant, 
M.  R.,  in  Woollam  v.  Hearn  (e),  and  has  been  subsequently  fol- 
lowed by  Lord  Lyndhurst,  in  Stevens  ».  Ouppy  (rf)  (1). 

But  although  the  Court  is  thus  strict  in  requiring  that  where 
the  plaintiff  prays  specific  relief,  it  must  be  such  as  he  is  entitled 
to  from  the  nature  of  the  case  made  by  the  bill,  yet  where  inmnts 
are  concerned  this  strictness  is  relaxed ;  and  it  has  been  determm- 


(z)  TJbi  supra. 
(a)  Deniston  v. 
Lef.  11,  n. 


Little,  9  Sch.  A 


(b)  2  Sch.  &  Lef.  1. 
(e)  7  Ves.  — 


8 


3  Rubs.  171. 


(1)  See  Gerrard  t>.  Grinling,  2  Swanst.  250;  Story  Eq.  PI.  §  394  and 
cases  to  this  point  in  note. 
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ed  that  an  infant  plaintiff  may  have  a  decree  upon  any  matter  Prayer  for  Re- 
arising  upon  the  state  of  his  case,  though  he  has  not  particularly  ie  ' 
mentioned  or  insisted  upon  it,  or  prayed  it  by  his  bill  (e)  (1). 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper  and  informa- 
directions,  without  any  regard  to  the  propriety  or  impropriety  in  j!0*-      caan" 
the  prayer  of  the  information  (/). 

It  sometimes  happens  that  the  plaintiff,  or  those  who  advise  him,  Of  alternative 
are  not  certain  of  his  title  to  the  specific  relief  he  wishes  to  pray  ****** 
for ;  it  is  therefore  not  unusual  so  to  frame  the  prayer  that  if  one 
species  of  relief  sought  is  denied,  another  may  be  granted.     Bills 
with  a  prayer  of  this  description,  framed  in  the  alternative,  are 
called  bills  with  a  double  aspect  (g)  (2). 

With  respect  to  the  prayer  for  general  relief,  although,  as  has  Prayer  for  gen- 
been  before  stated,  it  may,  in  most  cases,  where  it  is  not  preceded        wlief. 
by  a  specification  of  the  particular  relief  sought,  be  made  the 
foundation  for  a  prayer  at  the  bar  for  the  particular  relief  to  which 
the  plaintiff's  case  may  entitle  him  (3),  yet  there  are  cases  in 
which  it  appears  necessary  that  some  specific  relief  should  be 
prayed  against  the  defendant,  otherwise  the  bill  will  be  liable  to 
demurrer.     Thus  in  some  cases  of  fraud,  where  no  other  relief  N^a/wa7B 
can  be  given  against  a  party  deeply  involved  in  the  fraud  charged  out  a  ipecific  " 
by  the  bill,  the  payment  of  the  costs  of  the  suit  by  that  party  ought  prayer. 
to  form  the  subject  of  a  specific  prayer ;  for,  unless  they  are  so 
prayed,  the  Court  cannot  make  an  order  upon  him  for  payment, 
and  the  bill  will  be  liable  to  a  demurrer  on  his  behalf  (A). 

It  is  a  principle  of  Equity,  that  a  person  seeking  relief  in  Equi-  Offer  to  do 
ty  must  do  himself  what  is  equitable  (4) ;  it  is  therefore  required,  e<*uity- 
in  many  cases,  that  a  plaintiff  should  by  his  bill  offer  to  do  what- 
ever the  Court  may  consider  necessary  to  be  done  on  his  part  to- 

(e)  StapUton  v.  Stapilton,  1  Atk.  (jg)  Bennet  v.  Wade,  2  Atk.  325; 
2 ;  vide  ante,  96.  Lord  Red.  39. 

(f)  Attorney-general  v.  Jeanes,  1  (A)  Le  Texier  v.  The  Margravine 
Atk.  355;  vide  ante,  16  [Story  Eq.    of  Anapach,  15  Vea.  159, 164. 

PI.  §  40  in  note]. 

(1)  See  the  cases  cited  to  this  point  in  note  to  Story  Eq.  PI.  §  40. 

(2)  If  the  plaintiff  doubts  his  title  to  the  relief  he  wishes  to  pray,  the  bill 
should  be  framed  with  a  double  aspect,  so  that,  if  the  Court  should  decide 
against  him  in  one  view  of  the  case,  it  may  yet  afford  him  assistance  in 
another.  Story  Eq.  PI.  §  42;  Colton  v.  Ross,  2  Paige,  396;  Lloyd  v. 
Brewster,  4  Paige,  537;  Mitford  Eq.  PI.  by.  Jeremy,  39 ;  Cooper  Eq.  PI.  14; 
ante,  435,  note ;  M'Connell  v.  M' Council,  11  Vermont,  290. 

(3)  Ante,  435,  note. 

(4)  1  Story  Eq.  Jur.  §  64  c. ;  Bates  v.  Wheeler,  1  Scam.  54 ;  Cooper  v. 
Brown,  2  MfLean9  495 ;  Dougherty  v.  Humpson,  2  Blackf.  273. 


4tt  Of  the  BiU: 

Trim  f*  1*-  wink  making  the  decree  which  he  seeks  just  and  equitable  with 
regard  to  the  other  parties  to  the  sail     Upon  thigprmc^ahere 
a  bill  is  filed  to  compel  the  specific  performance  of  a  contract \sy 
*  defendant,  the  plaintiff  Ought  by  his  bill  to  submit  to  perform 
the  contract  on  his  part;  and  it  is  to  be  observed  that  the  effect  of 
such  submission  will  be  to  entitle  a  defendant  to  decree,  eieQ 
though  the  plaintiff  should  not  he  able  to  make  out  his  own  title 
to  relief,  in  the  form  prayed  by  his  bill  (t)  (1). 
,^_  Upon  the  same  principle,  it  was  fotmetly  required  that  a  bill  far 

a^j,^  ^*T      an  accoant  should  contain  an  offer  on  the  part  of  the  plaintiff  to 
^--nxac  ply  the  balance,  if  found  against  him ;  though  it  seems  that  such 

*»*  mw  »»•  ,a  oder  is  not  now  considered  necessary  (k)  (2).    And  so,  where 
a  surety  brought  an  action  upon  an  indemnity  bond  against  his 
principal,  to  recorer  monies  which  he  had  been  compelled  to  pay 
cut  has  accoant,  and  the  principal  filed  a  bill  in  Equity  for  an  in- 
j-sactmai  and  accoant  of  their  mutual  dealings,  suggesting  fraud, 
4c,  bat  without  offering  to  pay  what  was  really  due  to  the  defend- 
ant, the  Court  of  Exchequer  thought,  that  the  want  of  an  offer  in 
the  Wl  to  make  satisfaction,  was  fatal  to  the  hill,  and  allowed  a 
dnaorrer.  which  had  been  put  in  by  the  defendant  (/). 

It  as  apoa  the  same  ground  that  Courts  of  Equity,  in  cases 
S*  *^»  i?  «k  where  a  contract  b  rendered  Toid  by  a  statute,  require  that  a  bill 
xj-**  Ju  to  set  ahde  such  contract  should  contain  an  offet  on  the  part  of 

the  pinnuCto  pay  to  the  defendant  what  is  justly  due  to  him ;  so 
that  if  a  bill  be  filed,  praying  that  an  instrument  or  security  given 
fcr  an  u^wnoos  consideration,  he  delivered  up  to  be  cancelled, 
the  oa\!y  terms  apon  which  a  Court  of  Equity  wul  interfere  are 
these  of  the  plaintrff  paying  to  the  defendant  what  is  bona  fide 
f^**^T*  dae  to  him  (3)  ;  and  if  the  plaintiff  does  not  offer  to  do  ao  by  has 

,r    S  tap  v  I  too    9.  Scott,  13  Vea.        (a)    Colombian    Government    r. 
435 .  FUe  ».  Clayton,  ib,  546.  Rothschild,  1  Sim.  94, 105. 

(0  Godboh  9.  Watts,  2  Ana*  543. 

■  *  ■  .  i     i  ■  *" 

0>  Sec  Story  Eq.  PL  f  3M,  note. 
1^81  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  86. 

03*  It  i»  tfUMt  conscience,  that  the  borrower  should  have  foil  relief;  «»d 
at  the  same  time  pocket  the  money,  which  may  have  been  granted   mt  hi* 
own  mere  solicitation.     He  who  seeks  equity  at  the  hands  of  a  Court  e* 
J*r»ityf  mar  weU  he  required  to  do  equity.     1  Story  Bq.  Jnr.  §  301 ;  Fo»b. 
fiif*  l'Zh  *»  i  3,  note  (A)  ;  Jordan  r.  Trumbo,  6  GUI  &  J.  103;  Fudtoa* 
£!£*  ►.Beach,  1  Pair     4?  *    Crawford  a.  Harrey,  1  Blackf.  382 ;  IttJaaa- 
144     nnimm»  »  v*wwmt|  27»;  Fannin*;  ».  Dunham,  5  John.  Ch.  142,  143, 
I&8  '  J^ST"  •:  "^hhan,  I  John.  Ch.  367;  Campbell  v.  Morrison,  7  rafee* 
^  A  Caurt  lr  a^T"  *  P*^    «8;  Cole  t.  Savage,  1  Clarke,  48*. 
^o^rTaniS^7  Wl11  n"1  aid  a  Ple*  of  uiury,  at  law,  by  compelling  m 
**!*•/•:  PW^  ?$"*> ia  «■  **«.  Anders  toe  turn  ac\t£llyWrVow?d. 
Lowell,  i  Johjl  Ch  ^    ^  luthban,  1  Joh/  Ch.  367. 
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bill,  the  defendant  may  demur  (»).    It  seems  that  there  is  no  p**J*r.  *■  ** 
difference  in  this  respect  between  a  crossbill  and  an  original  bill  *^~*^-^j- 
(»)  (1).    The  course  of  proceedings  in  bankruptcy,  however ,  Secus,  in  bank- 
differ  from  those  in  Courts  of  Equity  j  for  the  rule  in  bankruptoy  Tn^tc^- 
is,  that  a  debt  made  void  by  statute,  (such  as  a  debt  or  usurious 
contract;,)  is  void  altogether,  and  cannot  be  proved  at  all ;  and 
unless  the  assignees  and  creditors  voluntarily  consent  to  the  pay* 
meat  of  what  is  really  due,  %  the  Lord  Chancellor  (or  Court  of 
Bankruptcy)  has  not  power  to  order  it :  and  applications  of  this 
nature  have  frequently  been  refused  (e). 

It  is  a  rule  in  Equity,  that  no  person  can  be  compelled  to  make  Waiver  of 
a  discovery  which  may  expose  him  to  a  penalty,  or  to  any  thing  in  ^trou  °'  *"* 
the  nature  of  a  forfeiture.  As,  however,  the  plaintiff  is,  in  many 
cases,  himself  the  only  person  who  would  benefit  by  the  penalty 
or  forfeiture,  he  may,  if  ho  pleases  to  waive  that  benefit,  have  the 
discovery  he  seeks  (p).  The  effect  of  the  waiver,  in  such  cases, 
is  to  entitle  the  defendant  (in  case  the  plaintiff  should  proceed 
upon  the  discovery  which  he  has  aliened  by  his  bill,  to  enforce 
the  penalty  or  forfeiture),  to  come  to  the  Court  of  Equity  for 
an  injunction,  which  he  could  not  do  without  such  an  express 
wairer  (q). 

It  is  usual  to  insert  this  waiver  in  the  prayer  of  the  bill,  and  if 
it  is  omitted  the  bit)  will  be  liable  to  demurrer.  Upon  this 
ground,  wherein  information  was  filed  by  the  Attorney-genera) 
to  discover  copyhold  lands,  and  what  timber  had  b^en  cut  down 
and  waste  committed,  &c,  and  the  defendant  demurred,  because, 
although  the  discovery  would  have  exposed  the  defendant  to  a  for- 
feiture of  the  place  wasted  and  treble  damages,  the  Attorney-gen- 
eral had  not  waived  the  forfeitures,  the  demurrer  was  allowed  (r). 

(to)  Mason  v.  Gardiner,  4  Bro.  C.  the  ease  of  assignee!  of  a  bankrupt 

C.  436  ;    8.  C.  1  Fonb.  T.  Eq.  26 ;  being  obliged  to  file  a  bill  in  Equity, 

Scott  9.  Nesbit,  2  Bro.  C.  C  641  to  set  aside  a  contract  on  the  ground 

[*ee  Perkins's  ed.  notes  to  this  case];  of  usury. 

S^  C.   2  Cox,  183  ;    Wlutmore  v.        (v)  In  Mason  v.  Lake,  2  Bro.  P. 

Francis.  8  Price,  616.  C.  405,  leave  anpears  to  have  been 

(n)  Mason  v.  Gardiner,  4  Bro.  C.  given  to  amend  a  bill,  by  waiving 

O.  426,  Ed.  Belt.  penalties  and  forfeitures  after  a  de- 

(p)  Ex  parte  Thompson,  1  Atk.  murrer,  upon  that  ground  allowed. 
125;  Ex  parte  Skip,  2  Ves.  489;  Ex        (a)  Lord  Uxbridge  v.  Staveland, 

parte  Mather,  3  Ves.  J.  373 ;  Ex  par-  1  Ves.  66. 

te  Scrivener,  3  V.  &  B.  14.    It  does        (r)  Attorney-genefal  p.  Vincent, 

not  appear  to  have  been  decided  what  Bunt).  192. 
would  oe  the  course  of  the  Court  in 

So  the  Court  will  not  allow  an  answer  to  be  amended  for  the  purpose  of 
setting  up  the  defence  of  usury,  unless  the  defendant  consents  to  pay  the 
amount  actually  due.    Fulton  Bank  v.  Beach,  1  Paige,  429. 

(1)  Story  Eq.  Fl.  §  630. 
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Prayer  for  Re-  And  so  it  has  been  held  that  a  demurrer  will  lie  to  a  bill  by  a  re- 
lief 

versioner  for  a  discovery  of  an  assignment  of  a  lease  without 

license,  if  it  does  not  expressly  waive  the  forfeiture  (s).  Upon 
the  same  principle,  if  a  rector  or  impropriator,  or  a  vicar,  file  a 
bill  for  tithes,  he  must  waive  the  penalty  of  the  treble  value,  to 
which  he  is  entitled  by  the  statute  of  2  &  3  Edward  VL,  other- 
Waiver  un-      wise  his  bill  will  be  liable  to  demurrer  (t).    It  seems,  however, 

when  wT  that  if  the  bU1  pray  an  account  of  ^  J*Vfc  Yalue  of  tnc   tithe9 

prays  single      0Qly>  such  a  prayer  will  amount  to  an  implied  waiver  of  the  treble 
tith16  °f  value,  and  that  an  injunction  may  be  granted  against  sueing  for 

the  penalty  of  a  treble  value,  as  well  upon  this  implied  waiver 
Nor  in  suits  by  M  uPon  ^e  most  exPres8  (*)•     It lB  t0  be  observed  also,  that  if 
executors  of     the  executor  or  administrator  of  a  parson  bring  a  bill  for  tithes, 
e-owners.    j^  nee(j  not  og»er  to  accept  fae  8|Qg]e  value,  as  the  statute  of 

Edward  VI.  does  not  give  to  such  persons  a  right  to  the  treble 
value  (x). 

9.    Prayer  for  Process. 

The  ninth  part  of  the  bill  consists  of  the  prayer  for  process;  it 
has  before  been  stated  that  where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to  a  suit,  who 
is  not  an  infant,  the  plaintiff  is  now  enabled,  if  he  thinks  fit,  to 
pray  by  his  bill  that  such  a  party,  upon  being  served  with  a  copy 
of  the  bill,  may  be  bound  by  all  the  proceedings  in  the  cause  (y); 
but  with  respect  to  all  other  defendants  the  process  prayed,  in 
Subpona.  ordinary  cases,  is  a  writ  of  subpoena;  and  this  part  of  the  prayer  is 
commonly  as  follows : — "  May  it  please  your  Lordship,  the  premises 
considered,  to  grant  unto  your  orator  his  Majesty* s  most  gracious 

writ  [or  writs]  of  subpama,  to  be  directed  to  the  said ,  and 

to  the  rest  of  the  confederates,  when  discovered,  thereby  commanding 
them,  and  every  of  them,  at  a  certain  day,  and  under  a  pain  therein 
to  be  limited,  personally  to  be  and  appear  before  your  Lordship  in 
this  honorable  Court ;  and  then  and  there,  full,  true,  direct,  and 
perfect  answer  make  to  all  and  singular  the  premises  ;  and  further  to 
stand  to,  perform,  and  abide  such  further  order,  direction,  and  de- 
cree therein,  as  to  your  Lordship  shall  seem  meet.  And  your  ora- 
tor shall  ever  pray,  4*c"  («). 

(*)  Lord  Uxbridge  v.  Staveland,  (s)  Anon.  1  Vera.  GO ;  Tideetiua, 

ubi  supra.  Attorney-general  v.  Vincent,  Bub. 

(t)  Lord  Red.  195 ;  Anon.  1  Vera.  193. 

60.  (y)  Order,  23rd  August,  1841. 

(«)  Wools  v.  Walley,  1  Anit.  100.  (z)  Hind.  17. 
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It  is  to  be  observed,  that  the  above  words  are  not  usually  insert-  Pray*^r  Pro* 
ed  in  the  draft  by  the  draftsman  who  prepares  the  bill,  although 
they  must  be  added  when  the  bill  is  engrossed.  The  draftsman, 
however,  generally  writes  a  direction,  in  the  margin  of  the  draft, 
for  the  insertion  of  this  prayer,  specifying  the  names  of  the  per- 
sons against  whom  process  is  to  be  prayed ;  and  care  must  be 
taken  in  so  doing  to  insert  the  names  of  all  the  persons  who  are 
intended  to  be  made  defendants :  because  it  has  been  held  that 
the  mere  naming  of  a  party  in  a  bill,  without  praying  process 
against  him  as  a  defendant,  is  not  to  be  considered  as  making 
him  a  party  (1),  even  where  he  is  out  of  the  jurisdiction  of  the 
Court  (a).  Some  doubt  appears  to  have  been  thrown  upon 
the  last  proposition  by  the  decision  of  Sir  J.  Leach,  V.  C,  in 
Haddoch  v.  Thomlinson  (6),  in  which  his  Honor  expressed  an 
opinion  that  where  a  party  interested  in  the  subject  of  a  suit  is 
charged  by  the  bill  to  be  out  of  the  jurisdiction  of  the  Court,  but 
is  not  named  in  the  prayer  for  process,  the  omission  will  not  ren- 
der the  record  defective ;  although  it  is  usual  and  convenient  that 
process  should  be  prayed  against  them,  in  order  that  if  they  come 
within  the  jurisdiction,  process  may  issue  against  them  without 
amending  the  bill.  In  a  subsequent  case,  however,  before  Sir 
C.  Pepys,  M.  R.,  the  point  again  came  under  the  notice  of  the 
Court,  when  his  Honor, — after  referring  to  a  manuscript  report  of 
another  case  before  Sir  J.  Leach  (c),  in  which  that  learned  Judge 
had  said,  that  it  was  not  enough  to  state  that  persons  who,  in  res- 
pect of  interest,  were  necessary  parties,  were  out  of  the  jurisdic- 
tion, but  that  the  bill  must  go  on  to  pray  process  against  them, — 
said  that  he  was  of  opinion  that  the  principle  of  the  manuscript 
case  ought  to  be  followed,  and  therefore  allowed  a  demurrer 
which  had  been  taken  ore  tenus  for  want  of  a  necessary  party, 
who  had  been  charged  to  be  out  of  the  jurisdiction,  but  against 

(a)  Windsor  v.  Windsor,  2  Dick.        (b)  2  8.  &,  S.  219. 
707.  (c)  Manos  v.  De  Tastet. 

(1)  Story  Eq.  PI.  §  44. 

A  person,  whom  the  bill  prays  to  be  made  a  party,  does  not  thereby  be- 
come a  party ;  to  make  him  such,  process  most  be  issued  and  served  upon 
him.-  Bond  v.  Hendricks,  1  A.  K.  Marsh.  594.  See  Huston  v.  M'Clarty, 
3  Litt.  274  ;  Verplanck  v.  Merct.  Ins.  Co.  2  Paige,  438;  Lyle  v.  Bradford, 
7  Monroe,  113. 

By  the  practice  in  New  York,  parties  may  be  treated  as  defendants,  by  a 
clear  statement  in  the  bill  to  that  effect,  without  praying  the  subpana.  The 
reason  given  is,  that  in  that  State  the  subpcena  is  issued  of  course,  and  that 
a  formal  prayer  is  unnecessary  to  entitle  the  plaintiff  to  process.  Brasher  «• 
Van  Cortlandt,  2  John.  Ch.  245;  Elmendorf  v.  Delancy,  1  Hopk.  555. 
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Prayer  for  Pro-  whom  no  process  had  been  prayed  when  he  should  come  withio 

it  (d)(i). 

If  the  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  priv- 
ilege of  peerage,  he  has  a  right  before  a  subpoena  is  issued  against 
him,  to  be  informed,  by  letter  from  the  Lord  Chancellor,  of  the 
bill  having  been  filed ;  this  letter  is  called  a  letter  missive,  and 
must  be  accompanied  by  a  copy  of  the  bill.  In  consequence  of 
this  privilege  of  peerage,  the  practice  is  that  in  all  cases,  where 
peers  are  defendants,  the  usual  prayer  for  process  is  preceded  by 
a  prayer  for  a  letter  missive  ;  in  the  following  words :  "  May  it 
phase  your  Lordship  to  grant  unto  your  orator  your  Lordship's 

Utter  missive,  to  be  directed  to  the  said  Earl  of ,  directing 

him  to  appear  and  answer  your  orator's  said  biU,  or  in  default 
thereof  His  Majesty's  most  gracious  writ  of  subpama,  Sec"  (e). 
No  person  a         It  is  to  be  observed,  that  the  privilege  which  entitles  a  peer  to 

defendant  un-   ^  serve<j  wj|n  a  letter  missive  and  a  copy  of  a  bill  instead  of  a 

less  named  m  rj 

prayer  for  pro  subpama  in  the  first  instance,  is  not  merely  a  privilege  of  Parha- 

ceu  raent,  but  extends  to  all  persons  having  a  privilege  of  peerage ; 

and  that  therefore  Scotch  and  Irish  peers  are  entitled  to  it,  al- 
though they  have  no  seat  in  the  House  of  Lords  as  representative 
peers,  unless  they  have  waived  their  privilege  by  becoming  mem- 
bers of  the  House  of  Commons  (/). 

When  the  Attorney-general  is  made  a  defendant  to  a  suit,  as  he 
is  always  supposed  to  be  in  Court,  the  bill  does  not  pray  any  ' 

(d)  Taylor   v.  Fisher,  Roll'a  Sit-  (/)  Robinson  v.  Lord  Rokeby,  8 

tings  after  Hil.  Term,  1835,  MS. ;  Ves.  601 ;  Lord  Milsingtoun  v.  The 

see  ante,  p.  237.  Earl  of  Portmore,  1  V.  &  B.  410- 

(«)  Hind.  18. 

(1)  See  Story  Eq.  Fl.  §  44  and  note;  Mitford  Eq.  PI.  by  Jeremy,  166; 
Milligan  v.  Milledge,  3  Cranch,  220 ;  Lavihart  v.  Reilly,  3  Desaus.  590. 

The  22nd  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  has  provided,  that  "  If  any  persons,  other  than 
those  named  as  defendants  in  the  bill,  shall  appear  to  be  necessary  or  proper 
parties  thereto,  the  bill  shall  aver  the  reason  why  they  are  not  made  parties, 
by  showing  them  to  be  without  the  jurisdiction  of  the  Court,  or  that  they 
cannot  be  joined  without  ousting  the  jurisdiction  of  the  Court  as  to  the  other 
parties.  And  as  to  persons,  who  are  without  the  jurisdiction,  and  may  prop- 
erly be  made  parties,  the  bill  may  pray,  that  process  may  issue  to  make 
them  parties  to  the  bill,  if  they  should  come  within  the  jurisdiction."  The 
23d  Rule  is  as  follows :  "  The  prayer  for  process  of  subpoena  in  the  bill  shall 
contain  the  names  of  all  the  defendants  named  in  the  introductory  part  of 
the  bill,  and  if  any  of  them  are  known  to  be  infants  under  age,  or  otherwise 
under  guardianship,  shall  state  the  fact,  so  that  the  Court  mav  take  order 
thereon  as  justice  may  require,  upon  the  return  of  the  process.  If  an  injunc- 
tion, or  a  writ  of  ne  exeat  regno,  or  any  other  special  order  pending  the  suit, 
is  asked  for  In  the  prayer  for  relief,  that  shall  be  sufficient,  without  repeat- 
ingthe  same  in  the  prayer  for  process." 

Provision  is  made  for  service  of  notice  on  defendants  residing  out  of  the 
Commonwealth,  in  the  Rules  for  the  Reg.  of  Prac.  in  Chaiu,  in  Mas- 
sachusetts.   Rule  8.  ^^ 
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subpoena  against  him,  but  merely  that,   upon  being   attended  Prayer  for  Pro- 

with  a  copy  of  the  bill,  he  may  appear  and  put  in  an  answer  %^^*%_^ 

thereto  (g).  Letters  Mis- 

For  the  purpose  of  preserving  the  property  in  dispute  pending  ™*;    ^    . 

a  suit,  or  to  prevent  evasion  of  justice,  the  Court  either  makes  a  torney-general 

special  order  on  the  subject,  or  issues  a  provisional  writ ;  such  as  '"  defendant. 

the  writ  of  injunction  to  restrain  the  defendant  from  proceeding  Pr^Tcr  /or  Pr0" 

4  '  °  visional  or- 

at  Common  Law  against  the  plaintiff,  or  from  committing  waste  dera. 

or  doing  any  injurious  act :  the  writ  of  ne  exeat  regno,  to  restrain 
defendant  from  avoiding  the  plaintiff's  demands  by  quitting  the 
kingdom,  or  other  writs  of  a  similar  nature.  When  a  bill  seeks 
to  obtain  the  special  order  of  the  Court,  or  a  provisional  writ  for 
any  of  these  purposes,  it  is  usual  to  insert,  immediately  before 
the  prayer  for  process,  a  prayer  for  the  order  or  particular  writ 
which  the  case  requires ;  and  the  bill  is  then  commonly  named 
from  the  writ  so  prayed,  as  an  injunction  bill,  or  a  bill  for  a  writ 
of  ne  exeat  regno  (A). 

When  an  injunction  is  prayed,  the  object  of  it  is  generally  men* 
tioned  in  the  specific  prayer ;  and  then,  after  the  general  prayer,  - —  for  an  in 
the  following  words  are  added  before  the  prayer  for  process : JunctI0n* 
"  May  it  please  your  Lordship,  the  premises  considered,  to  grant 
unto  your  orator  not  only  His  Majesty's  most  gracious  writ  of  in- 
junction, issuing  out  of  and  under  the  seal  of  this  honorable  Court, 

to  be  directed  to  the  said ,  to  restrain  from  proceeding  at 

Law  against  your  orator  touching  any  of  the  matters  in  question, 
but  also  His  Majesty's  most  gracious  writ  or  writs  of  subpamas, 

As  the  object  of  the  injunction  is  generally  mentioned  in  the 
prayer  for  relief,  these  words  are  not  usually  inserted  in  the 
draft,  but  are  added  when  the  bill  is  engrossed,  in  the  words  of 
the  prayer. 

It  does  not,  however,  seem  to  be  absolutely  necessary,  where 
the  injunction  sought  is  merely  provisional,  that  it  should  be  speci- 
fied in  the  particular  prayer  for  relief,  provided  it  be  prayed  in  the 
manner  above  pointed  out ;  but  it  is  necessary  that  it  should  be 
specially  prayed  in  one  part  or  other,  as  a  proper  injunction  can- 
not be  granted  unless  expressly  granted  by  the  bill  (k)  ;  a  prayer 
for  general  relief  will  not  be  sufficient  to  authorize  it  (I),  for,  as 

(g)  Ld.  R.  46.  (k)  Savory  v.  Dyer,  Amb.  70. 

(A)  Ibid.  (I)  Wright  v.  Atkyns,  1  B.&.V.3I4 

(i)  Hind.  18. 


exeat  regno. 
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Prayer  for  Pro-  against  the  general  words,  the  defendant  might  make  a  different 
ceM*         case  than  he  would  against  a  prayer  for  an  injunction  (»)  (1). 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction, 
unless  specially  prayed,  applies  only  to  cases  where  it  is  required, 
provisionally,  until  the  hearing,  but  after  decree,  the  Court  will 
interpose  by  injunction,  although  it  is  not  asked  for  by  the 
bill  (n). 

Where  an  injunction  is  sought  not  as  a  provisional  remedy 
merely,  but  as  a  continued  protection  to  the  rights  of  the  plaintiff, 
the  prayer  of  the  bill  must  be  framed  accordingly  (o)  (2). 

Prayer  for  ne        The  prayer  for  a  ne  exeat  regno,  resembles  that  for  an  injunc- 
tion mutatis  mutandis,  and,  like  that,  it  usually  precedes  the  prayer 
for  process  (»)  (3).     But,  though  it  is  usual,  it  is  not  necessary 
that  the  bill  should  pray  the  writ,  as  the  intention  to  go  abroad 
may  arise  in  the  progress  of  the  cause ;  and  if,  when  the  bill  is 
filed,  the  defendant  does  not  intend  to  leave  the  kingdom,  it  would 
be  highly  improper  to  pray  the  writ ;  as  a  groundless  suggestion 
that  the  defendant  means  to  abscond  would  press  too  harshly,  and 
would  also  operate  to  create  the  very  mischief  which  the  Court, 
in  permitting  the  motion  for  it  to  be  made  without  notice,  means 
to  prevent  (q) ;   in  the   case,  however,  of  Sharp  v.  Taylor  (r), 
where  the  plaintiff  knew  at  the  time  of  the  filing  of  the  bill,  that 
the  defendant  was  going  abroad,  the  V.  C.  of  England  refused  to 
grant  a  writ  of  ne  exeat  regno,  in  consequence  of  its  not  having 
been  prayed  for  by  the  bill  (s)  (4). 

(m)  Amb.  70.  son,  Mad.  &  G«l.  218. 


(n)  Wright  v.  Atkins,  ubi  supra 
Paxton  v.  Douglas,  8  Ves.  520 
Jackson  v.  Leaf,  1  J.  &  W.  232 


(q)  Collinson  v. ,  18  Ves.  353. 

(r)  11  Sim.  50. 

(*)  See  the  case  of  Darley  v.  Ni- 


Clarke  v.  Earl  of  Ormond,  Jac.  122,  cholson,  1  Dr.  &  W.  66;  and  2  Dr. 

and  post,  Injunction.  &  W.  86,  for  the   principles  upon 

(o)  Ld.  R.  47.  which  the  Court  acta  in    granting 

(p)  Hind.  18 ;  and  Moore  v.  Hud-  suits  of  lis  exeat  regno. 


(1)  In  cases  where  the  writ  of  injunction  is  sought,  it  should  not  only  be 
included  in  the  prayer  for  relief,  but  also  in  the  prayer  for  process.  Story 
Eq.  PI.  §  44;  Eden,  Injunct.  (2nd  Am.  ed.)  73,  74. 

(2)  Walker  v.  Devereux,  4  Paige,  229. 

(3)  Under  the  same  bill  a  ne  exeat  as  well  as  an  injunction  may  be  grant- 
ed.   Bryson  v.  Petty,  1  Bland.  182. 

(4)  Mitford  Eq.  PI.  by  Jeremy,  46,  47 ;  Story  Eq.  PU  §  43  and  notes. 
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Section  VI. 

In  what  Cases  the  BiU  must   be  accompanied  by  an  Affidavit. 

Theeb  are  certain  cases  in  which  it  is  necessary  that  the  bill  Jn.  8nito *J* 
11.,  .,,  ^.,.  »     i-i    •     •  v    ■  j*     I*"1  benefit  of 

should  be  accompanied  by  an  affidavit,  to  be  filed  with  it,  and  in    i^t  instru- 

which  the  omission  of  such  accompaniment  will  render  the  bill       menu. 

liable  to  demurrer. 

Thus,  when  a  bill  is  filed  to  obtain  the  benefit  of  an  instrument 
upon  which  an  action  at  Law  would  lie,  upon  the  ground  that  it  is 
lost,  and  that  the  defendant  cannot  therefore  have  any  relief  at 
Law,  the  Court  requires  that  the  bill  should  be  accompanied  by 
an  affidavit  of  the  loss  of  the  instrument  (s)  (1).  If,  however,  the 
objection  is  not  taken  by  demurrer,  but  the  cause  proceeds  to  a 
hearing,  and  the  answer  of  the  defendant  admits  the  loss  or  de- 
struction of  the  instrument,  then  the  Court  has  jurisdiction,  and 
the  objection  for  want  of  the  affidavit  will  be  overruled  (I). 

So  suits  for  the  discovery  of  deeds  and  writings,  and  for  relief 
founded  upon  such  instruments ;  if  the  relief  prayed  be  such  as 
might  be  obtained  at  Law,  on  the  production  of  deeds  or  wri- 
tings, the  plaintiff  must  annex  to  his  bill  an  affidavit  that  they 
are  not  in  his  custody  or  power,  and  thai  he  knows  not  where  Secus,  where 
they  are,  unless  they  are  in  the  hands  of  the  defendant  (2) ;  but  a  J*?e  suit  ■*  for  * 
bill  for  a  discovery  merely  (3),  or  which  only  prays  the  delivery  onjy ; 

(#)  Lord  Red.  55 ;    Walmaley  v.        (t)  Crosse  v.  Bedingfield,  11  Sim. 
Child,  1  Ves.  341 ;   Whitchurch  v.    40. 
Golding,2P.  Was.  541. 

(1)  Pennington  v.  Governor,  1  Blackf.  78 ;  Taliaferro  v.  Foote,  3  Leigh, 
58;  Peart  v.  Taylor,  2  Bibb,  556;  Story  Eq.  PI.  §  288;  Mitford  Eq  PI.  by 
Jeremy,  123, 124 ;  Livingston  v.  Livingston,  4  John.  Ch.  294 ;  Le  Roy  v. 
Veeder,  1  John.  Ch.  417;  Munday  v.  ShaUell,  Lift.  Sel.  Ca.  373;  Lynch  «. 
Willard,  6  John.  Ch.  342,  346.  For  the  reason  of  the  rale,  see  post,  453, 
note. 

In  Thornton  v.  Stewart,  7  Leigh,  128,  it  was  held  that,  although  regular- 
ly an  affidavit  of  the  loss  of  the  bond,  &c.  ought  to  be  filed  with  a  bill  for 
relief  upon  a  lost  bond,  yet  if  such  affidavit  is  not  so  filed,  bat  is  filed  after- 
wards in  the  progress  of  the  cause,  this  is  sufficient.  See  Cabell  v.  Megrin- 
son,  6  Munf.  202 ;  Jerome  v.  Jerome,  5  Conn.  352.  For  the  form  of  an 
affidavit  in  sueh  cases,  see  1  Grant  Ch.  Pr.  (2nd  ed.)  13. 

(2)  M'Elwee  v.  Sutton,  1  Hill  Ch.  33;  Story  Eq.  PI.  §  288,  313;  Find- 
ley  v.  Hinde,  1  Peters,  944 ;  Livingston  v.  Livingston,  4  John.  Ch.  294. 
The  English  rule  requiring  an  affidavit  in  cases  of  lost  deeds,  is  not  applica-  * 
ble  to  the  Chancery  practice  of  Massachusetts,  as  the  court  has  no  jurisdic- 
tion, where  that  is  the  sole  ground  alleged  in  the  bill.  Campbell  v.  Shel- 
don, 13  Pick.  8 

(3)  M'Elwee  v.  Sutton,  1  Hill  Ch.  33;  Story  Ea.  PI.  4  288 ;  Mitford  Eq. 
PI.  by  Jeremy,  54. 
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In  Suits 


struments. 

or  re-execu- 
tion of  can- 
celled instru- 
ment. 


to  Ma     Ben-  °^  deed  or  writings,  or  equitable  relief  grounded  upon  them,  does 
efitof  lostln-  not  require  such  an  affidavit  (u)  (1).     It  is  decided  in  Ring  v. 
King  (z),  to  be  also  unnecessary  in  the  case  of  a  bill  for  discovery 
of  an  instrument  which  has  been  fraudulently  cancelled  by  the 
defendant,  and  to  have  another  deed  executed ;  for  in  such  a  case, 
if  the  plaintiff  had  the  cancelled  instrument  in  his  hands  he  could 
make  no  use  of  it  at  Law,  and  indeed  the  relief  prayed  is  such  as 
a  Court  of  Equity  only  can  give.     The  above  decision  is  referred 
to  by  Lord  Redesdale,  in  his  valuable  treatise,  as  the  authority  for 
the  position  here  laid  down ;  but  in  Roolham  v.  Dawson  (y),  its 
authority  appears  to  have  been  questioned,  and  a  different  decision 
to  have  been  come  to.     In  that  case  the  bill  was  filed  for  the  dis- 
covery of  the  contents  of  a  bond  which  had  been  given  to  the 
plaintiffs,  as  parish  officers,  as  an  indemnification  for  the  expense 
of  a  bastard  child,  and  which  was  alleged  in  the  bill  to  have  been 
defaced  and  cancelled  by  tearing  off  the  signature  of  the  obligor, 
so  that  the  bond  was  no  longer  of  force.    The  bill  also  prayed  an 
account  and  payment  of  what  was  due  on  the  bond,  as  well  as  the 
execution  of  a  new  one  for  the  future  indemnification  of  the  trus- 
tees.   To  this  bill  the  defendant  demurred,  "  for  that  the  plaintiffs 
ought,  according  to  the  rules  of  the  Court,  to  have  made  an  affi- 
davit of  the  bond  being  defaced  and  avoided,  as  stated  in  the  bill/' 
and  the  demurrer  was  allowed.     It  is  to  be  observed,  that  the 
Lord  Chief  Baron  Macdonald  in  his  judgment  appears  to  have 
proceeded  upon  the  ground  that  the  plaintiffs  had  not  confined 
themselves  to  seeking  a  discovery  and  re-execution  of  the  bond, 
but  had  gone  on  to  pray  for  payment  of  the  sum  already  due ;  though 
certainly  that  distinction  does  not  appear  to  have  been  recognized 
by  the  learned  Baron  Thompson  who  delivered  his  opinion  upon 
the  occasion.     It  is,  however,  submitted  that  the  reason  given  for 
the  decision  in  King  v.  King,  and  recognized  by  Lord  Redes- 
dale, is  quite  satisfactory ;  for  as  the  ground  for  the  interference 
of  a  Court  of  Equity  in  such  a  case  is  not  the  loss,  but  the  cancel- 
lation of  the  instrument  so  as  to  render  it  impossible  to  use  it  at 
Law,  no  relief  will  be  granted  by  the  Court  until  it  is  satisfied  that 
the  cancellation  has  taken  place,  by  the  production  of  the  can- 

(u)  Lord  Red.  65;    Anon.  1  Ves.    mer  v.  Fortescne,  3  Atk.  133. 
380;  Whitchurch  v.  Golding,  2  P.        (z)  Mos.  192. 
Wms.  541 ;  Anon.  3  Atk.  17 ;  Dor-        (y)  3  Inst.  859. 


(1)  Where  the  subject-matter  of  the  writing  is  properly  cognial 
quity,  an  affidavit  of  the  loss  U  not  necessary.  Peart  v.  Tajlor,  2 
56;  MitfordEq.  PL  by  Jeremy.  124;  Laiffhtv.  Morgan.  1  C&int 
r.345;S.  C.  1  John.  Ch.  9.  ^ 


in 

Bibb, 

Caines,C*. 
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celled  instrument :  whereas,  in  the  case  of  the  loss  of  a  document,  I*  Snita  ***** 

the  Court  has  in  general  no  means  of  satisfying  itself  that  the  doc-         159, 

ument  has  been  lost  but  the  assertion  of  the  party  himself,  which  v^-v^^^ 

it  consequently  requires  should  be  made  upon  oath. 

Another  case,  in  which  it  is  required  that  the  bill  should  be  ac-  l*™1*  to lin?- 
...  -. ,     .     .        ,  ,.„.,*,,        ,       ,  it  the  retponu- 

companied  by  an  affidavit,  is,  where  a  bill  is  filed  under  the  stat  bility  of  ihip- 

53  Geo.  III.  c.  159,  which  was  passed  for  the  purpose  of  limiting  J"*™***  uJJder 
the  responsibility  of  shipowners  in  certain  cases.  By  the  first  sec-  ^9 
tion  of  the  Act,  it  is  declared  that  no  owner  of  any  ship  or  vessel 
shall  be  liable  to  make  good  any  loss  or  damage,  occasioned  with- 
out the  fault  or  privity  of  such  owner,  which  may  happen  to  any 
goods,  wares,  merchandize,  &c,  laden  on  board  any  such  ship  or 
vessel ;  or  which  may  happen  to  any  other  ship  or  vessel,  or  to  any 
goods,  wares,  merchandize,  &c.  on  board  any  other  ship  or  ves- 
sel, further  than  the  value  of  his  own  ship  or  vessel ;  and  the 
freight  due,  or  to  grow  due  for  the  voyage  which  may  be  in  pros- 
ecution, or  contracted  for  at  the  time  of  the  happening  of  such  loss 
or  damage.  And  by  the  seventh  section  it  is  enacted,  that  if  several 
persons  shall  suffer  any  loss  or  damage  in  or  to  their  goods,  &c, 
ships  or  otherwise,  by  any  means  for  which  the  responsibility  of  the 
owners  is  limited  by  the  Act,  and  the  value  of  the  ship  or  vessel 
and  freight  should  not  be  sufficient  to  make  full  compensation  to 
all  such  persons';  it  shall  be  lawful  for  the  person  liable  to  make 
such  satisfaction  for  such  damage,  or  for  any  one  or  more  of 
them,  on  behalf  of  themselves  and  the  other  owners  of  such  ship 
or  vessel,  to  exhibit  a  bill  in  any  Court  of  Equity  having  compe- 
tent jurisdiction  against  all  the  persons  who  shall  have  brought  any 
actions  or  suit,  and  all  other  persons  who  shall  claim  or  be  entitled 
to  any  recompense  for  any  loss  or  damage  happening  by  the  same 
accident  or  act,  to  ascertain  the  amount  or  value  of  the  ship  or 
vessel's  appointments  and  freight,  and  for  payment  and  distribution 
thereof  rateably  among  the  several  persons  claiming  recompense, 
in  proportion  to  the  amount  of  their  loss  or  damage,  according  to 
to  the  rules  of  Equity.  And  by  the  same  section  it  is  provided, 
that  the  plaintiff  or  plaintiffs  in  such  bill  shall  annex  to  such  bill 
an  affidavit  that  he,  she,  or  they  do  not  directly  or  indirectly  collude 
with  any  of  the  defendants  thereto,  or  with  any  other  owner  or  own- 
ers of  the  same  ship  or  vessel,  or  with  any  other  person  or  persons, 
but  that  such  bill  is  fled  for  the  purposes  only  of  justice,  and  to  ob- 
tain the  benefit  of  the  provisions  of  the  Act;  and  that  the  several 
persons  named  as  the  defendants  to  the  said  bill  are,  as  the  person 
or  persons  making  such  affidavit  verily  believes,  all  the  persons 
claiming  to  be  entitled  to  recompense  for  loss  or  damage  sustained 
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In  Suits  for  the  by  the  same  accident,  act,  neglect  or  default ,  or  an  the  same  ocea- 

of finesses  sion ;  and  tnat  att  suc^  defo*0****  &>  claim  &"*  recompense,  and 
de  bene  esse,   to  be  entitled  to  proportions  of  the  value  of  such  ship  or  vessel,  ap- 
V^"N/^^'  purtenances  and  freight ;  and  that  no  other  person  claims  to  be  en- 
titled to  any  proportion  thereof  under  the  provisions   of  the  Act : 
and  that  the  amount  of  the  value  of  such  ship  or  vessel,  appurten- 
ances and  freight,  does  not  exceed  a  sum  to  be  specified  in  suck  affi- 
davit :  and  that  the  several  claims  made  by  the  defendants  to  such 
bill  do  exceed  the  amount  of  the  value  of  such  ship  or  vessel \  appur- 
tenances and  freight  (z).     Even  in  cases  in  which  the  legislature 
has  expressly  directed  that  the  affidavit  should  he  "  annexed  to  the 
bill/'  it  is  not  necessary  that  the  affidavit  should  be  sworn  at  the 
same  time  as  the  bill  is  filed,  but  it  is  the  usual  practice  in  all 
cases  in  which  an  affidavit  is  necessary  to  have  it  sworn  a  day  or 
two  before  the  bill  is  filed  (a). 
In  suits  to  ex-      The  other  cases,  in  which  bills  are  required  to  be  accompanied 
sw^bene  *""  D7  an  affidavit,  may  be  mentioned  here,  although  they  do  not  come 
esse.  within  the  description  of  bills  which  are  now  the  subject  of  discus- 

sion. These  are  bills  for  the  purpose  of  examining  witnesses, 
de  bene  esse,  where,  from  circumstances,  such  as  the  age  or 
infirmity  of  witnesses,  or  their  intention  of  leaving  the  country,  it 
is  probable  the  plaintiff  would  lose  the  benefit  of  their  testimony  ; 
in  which  case  an  affidavit  of  the  circumstances,  by  means  of  which 
the  testimony  may  probably  be  lost,  must  be  annexed  to  the 
bill  (b)  (1) ;  and  bills  of  interpleader,  which  also,  to  avoid  a  de- 
In  interplead-  murrer,  must  be  accompanied  by  an  affidavit  by  the  plaintiff  that 
ing  suits.  there  is  no  collusion  between  him  or  any  of  the  parties  (c)  (2). 

It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage  can 

(z)  Under  this  Act,  the  plaintiff,        (a)  Walker  v.  Fletcher,  1  PK  115. 
on  filing  the  bill,  must  obtain  an  or-        (b)  Ld.  R.  150;  Phillips  v.  Carew, 


der  for  payment  of  the  value  of  the    If.  Wmi.  117. 

ship,  appurtenances  and  freight,  into        (c)  Ld.  R.  50 ;  Bignold  ».  And- 

Court.  land,  11  Sim.  23. 

(1)  Laight  v.  Morgan,  1  Caines's  Cas.  in  Error,  344 ;  8.  C.  1  John.  Ch. 
429;  Story  Eq.  PI.  §  309,  304. 

The  reason  given  for  requiring  the  affidavit  is,  that  the  proceeding  has  a 
tendency  to  change  the  jurisdiction  of  the  subject-matter  from  a  Court  of 
Law  to  a  Court  of  Equity.  Mitford  Eq.  PI.  by  Jeremy,  150, 151 ;  Story  Es. 
PL  309.  "  This  reason,"  says  Mr.  Justice  Story,  "  is  perhaps  not  quite  sat- 
isfactory." "  A  better  ground  would  seem  to  be,  that  the  bill  has  a  tenden- 
cy to  create  delays,  and  may  be  used  as  an  instrument  unduly  to  retard  Jhe 
trial ;  and  therefore  an  affidavit,  that  the  bill  is  well  founded,  is  required. 
The  affidavit  should  be  positive  as  to  the  material  facts."  Story  Eq.  PI.  § 
309. 

(2)  Eden  on  Injunct.  (2nd  Am.  ed.)  401,  402 ;  Shaw  v.  Coster,  8  Paige, 
339  j  Tobin  v.  Wilson,  3  J.  J.  Marsh.  67:  Manks  v.  Holroyd,  1  Cowen, 
691 ;  Mitford  Eq.  PI.  by  Jeremy,  143. 
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only  be  taken  of  the  omission  of  an  affidavit,  by  demurrer;  and  In  Suite  for  the 

that  where  a  plaintiff,  instead  of  demurring  on  this  ground  in  the  0fZWitnesMf 

first  instance,  put  in  a  plea  to  the  whole  bill,  which  was  over-    de  bene  esse. 

ruled,  he  was  not  allowed  to  demur  are  tcnus,  on  the  ground  that  ij-^N/^"^"y 

the  necessary  affidavit  was  not  annexed  (d)(1).  of  affidayit 

taken  advan- 
tage of. 


Section  VII. 
Of  Filing  the  Bill. 

After  a  bill  has  been  drawn,  or  perused  and  signed  by  coun- 
sel, it  must  be  fairly  engrossed  on  parchment,  and  it  is  now  neces-  How  filed, 
sary  that  the  solicitor  should  cause  to  be  endorsed  or  written  upon 
the  engrossment  his  name  and  place  of  business,  and  also  (if  his 
place  of  business  shall  be  more  than  three  miles  from  the  record 
and  writ  clerks'  office)  another  proper  place,  (to  be  called  the  ad- 
dress for  service,)  which  shall  not  be  more  than  three  miles  from 
the  said  office,  where  suits,  notices,  orders,  communications  may 
be  left  for  him ;  and  where  any  such  solicitor  shall  only  be  the 
agent  of  any  other  solicitor,  he  shall  add  to  his  own  name  or  firm 
and  place  of  business,  the  name  or  firm  and  place  of  business  of 
the  principal  solicitor  (e). 

By  another  Order  (/)  it  is  made  necessary  that  every  original 
information  or  bill  of  complaint  filed  in  the  High  Court  of  Chan- 
cery, shall,  at  the  option  of  the  party,  informant,  or  complainant, 
by  or  on  whose  behalf  the  information  shall  be  filed,  be  distinctly 
marked  at  or  near  to  the  top  or  upper  part  thereof  either  with  the 
words  "  Lord  Chancellor,"  or  with  the  words  "  Master  of  the 

(d)  Hook  v.  Dorman,  1  S.  &  S.        («)  17th  Order,  Oct.  1842. 
227*  •  Crowe  v.  Bedingfield,  19  Sim.        (/)  Order,  1  May,  1837. 
35. 

Such  an  affidavit  is  not  necessary  in  Connecticut.  Nash  v.  Smith,  6  Conn. 
421.     See  Jerome  v.  Jerome,  5  Conn.  352. 

See  the  form  of  demurrer  for  want  of  such  an  affidavit.  Willis,  442 ;  2 
Equity  Drafts,  (2nd  Am.  ed.)  77. 

(1)  Allen  v.  State  Bank,  1  Dev.  &  Batt.  Eq.  6;  Findley  v.  Hinde,  1  Pe- 
ters, 244. 

For  the  form  of  demurrer  in  such  cases,  see  Willis,  431. 

An  affidavit  is  required  on  applications  for  writs  of  ne  exeat  regno. 
Thome  t>.  Halsey,  7  John.  Ch.  189;  Gernoe  v.  Boccaline,  2  Wash.  C.  C.  130; 
Gibert  v.  Colt.  1  Hopk.  500 ;  Mattocks  v.  Tremaine,  3,  John.  Ch.  75 ;  Rus- 
sell v.  Ashby,  7  Sumner's  Vesev,  96  and  notes.  So  in  cases  of  injunction. 
See  Campbell  v.  Morrison,  7  raige,  157 ;  Bank  of  Orleans  v.  Skinner,  9  ib. 
305 ;  Hammersley  v.  Wyckoff,  8  Paige,  72;  1  Barbour  Ch.  Pr.  617, 618. 
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In  what  man-  Rolls."  And  the  record  and  writ  clerks  are  not  to  file  any  origi- 
n^Jjj^'v  nal  information  or  bill  of  complaint  which  shall  not  be  marked  in 
this  manner.  And  it  is  further  necessary  that  in  all  informations 
or  bills  marked  with  the  words  "  Lord  Chancellor"  the  plaintiff 
shall  underneath  the  words  Lord  Chancellor  write  the  title  of  one 
of  the  three  V ice-Chancellors,  at  his  option,  and  the  cause  shall 
thenceforth,  unless  removed  by  some  special  order  of  the  Lord 
Chancellor,  be  attached  to  such  Vice-Chancellor's  Court  (g). 

The  solicitor,  having  thus  prepared  the  engrossment,  delivers  it 
to  the  clerk  of  records  and  writs  in  whose  division  the  cause  is, 
for  the  purpose  of  having  it  filed.  The  clerk  of  records  and  writs 
dates  it  the  day  that  it  is  brought  into  his  office,  numbers  it,  and 
receives  it  into  his  custody,  the  bill  is  then  said  to  be  filed,  and 
of  record,  but  before  this  process  is  completed  it  is  not  of  any 
effect  in  Court,  and  persons  to  be  made  parties  have  no  right  to 
take  copies  of  it  (A)  (1). 


Section  VIII. 

Of  Amending  Bills. 

In  what  cases       When  a  plaintiff  has  preferred  his  bill,  and  is  advised  that  the 

e*  same  does  not  contain  such  material  facts,  or  make  ail  such  per- 

By  inserting     son8  parties  as  are  necessary  to  enable  the  Court  to  do  complete 
new  matter  or  .      .  r    .  .       .     ,    \  ,   .    .  • 

parties.  justice,  he  may  alter  it,  by  inserting  new  matter  subsisting  at  the 

time  of  exhibiting  his  bill,  of  which  he  was  not  then  apprised,  or 
which  he  did  not  think  necessary  to  be  stated,  and  may  add  such 
By  omission  of  persons  as  shall  be  deemed  necessary  parties ;  or  in  ease  the 
me8ter  or  par"  original  bill  shall  be  found  to  contain  matter  not  relevant,  or  no 
longer  necessary  to  plaintiff's  case,  or  parties  which  may  be  dis- 
pensed with,  the  same  may  be  struck  out  (2) ;  and  the  original 
bill,  thus  added  to  or  altered,  is  termed  an  amended  bill  (t). 

(g)  I.  Order,  November,  1841.  Order  3,  October,  1842. 

(A)  Beames'  Orders,  168  and  110;        (0  Hind.  21. 

(1)  In  Massachusetts  the  plaintiff  must  file  his  bill  before  or  at  the  tone 
of  taking  out  the  subpoena.  Rules  for  the  Reg.  of  Practice  in  Chancerr, 
Rule  3. 

(2)  Respecting  amendments,  and  when  allowed,  see  Story  Eq.  PI.  {  884 
et  sea.  and  notes,  in  which  will  be  found  the  Rules  of  the  Supreme  Court  of 
the  United  States  on  this  subject. 

Amendments  can  only  be  granted  where  the  bill  is  defective  in  parties, 
or  in  prayer  for  relief,  or  in  the  omission  or  mistake  of  a  fact  or  circumstance 
connected  with  the  substance,  but  not  forming  the  substance  itself,  nor  re- 
pugnant thereto.    The  latter  part  of  this  principle  applies  to  all  pleadings  in 
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But,  although  it  is  the  practice  to  call  a  bill  thus  altered  an  In  what  cases 
amended  bill,  the  amendment  is  in  fact  esteemed  but  as  a  contin-  nJ^be'mwde. 
uation  of  the  original  bill,  and  as  forming  part  of  it;  for  both  the  ^^^v-*w 
original  and  amended  bill  constitute  but  one  record  (k)  (1) ;  »2i«id£bai 

(*)  Vere  ..  Glynn,  2  Dick.  441.  ISSSl* 

equity,  as  well  as  to  bills.  Vefplanck  e.  Meret.  Ins.  Co.  1  Edw.  46 ;  Lyon 
v.  Tallmadge,  1  John.  Ch.  184  ;  Rogers  v.  Rogers,  1  Paige,  434 ;  Bowen  v. 
Cross, 4  John.  Ch.  375;  Renwick  v.  Wilson,  6  John.  Ch.  81. 

Being  regarded  only  with  reference  to  the  furtherance  of  justice,  amend- 
ments, as  a  general  rale,  are  in  the  discretion  of  the  Court,  especially  in 
matters  of  mere  form.  Smith  v.  Babcock,  3  Sumner,  410;  Garlics:  v. 
Strong,  3  Paige,  440 ;  McElwain  v.  Willis,  3  Paige,  605.  Amendments 
are,  therefore,  always  allowed  with  great  liberality,  until  the  proofs  are  clos- 
ed, Cock  v.  Evans,  9  Yerger,  287,  except  where  the  bill  is  upon  oath. 
Cock  v.  Evans,  ubi  supra;  Cunningham  v.  Pell, 6  Paige,  655. 

In  case  the  bill  is  upon  oath,  there  is  greater  caution  exercised  in  refer- 
ence to  amendments,  ib. ;  Verplanck  v.  Merct.  Ins.  Co.  1  Edw.  46  }  Swift 
v.  Eckford,  6  Paige,  22 ;  Lloyd  v.  Brewster,  4  Paige,  538  ;  Parker  v.  Grant, 

1  John.  Ch.  434 ;  Rogers  v.  Rogers,  1  Paige,  424 ;  Whitmarsh  v.  Campbell, 

2  Paige.  67. 

So  where  the  object  of  the  amendment  is  to  let  in  new  facts  or  defences, 
there  is  greater  reluctance  on  the  oart  of  the  Court  to  allow  the  amendment 
where  it  depends  upon  parol  proof,  than  where  it  depends  on  written  instru* 
ments  omitted  by  accident  or  mistake.  Smith  v.  Babcock,  3  Sumner,  410 ; 
Calloway  v.  Dobeon,  1  Brockenborough,  119. 

And  the  Court  will  not  allow  amendments  by  inserting  facts  known  to 
the  plaintiff  at  the  time  of  filing  his  bill,  unless  some  excuse  is  given  for  the 
omission.  Whitmarsh  v.  Campbell,  2  Paige,  67;  Prescott  v.  Hubbell,  1 
Hill  Ch.  217. 

When  a  plaintiff  wishes  to  amend  a  sworn  bill,  he  must  state  the  proposed 
amendments  distinctly,  so  that  the  Court  can  see  that  they  are  merely  in  ad- 
dition to  the  original  bill,  and  not  inconsistent  therewith.  He  must  also 
swear  to  the  truth  of  the  proposed  amendments,  and  render  a  valid  excuse  for 
not  incorporating  them  in  the  original  bill ;  and  the  application  to  amend 
must  be  made  as  soon  as  the  necessity  for  such  amendment  is  discovered. 
Rogers  v.  Rogers,  1  Paige,  424  ;  Whitmarsh  v.  Campbell,  2  Paige,  67 ;  Ver- 
planck v.  Merct.  Ins.  Co.  1  Edw.  46. 

(1)  Amendments  to  a  bill  are  always  considered  as  forming  a  part  of  the 
original  bill.  They  refer  to  the  time  of  filing  the  bill ;  and  the  defendant 
cannot  be  required  to  answer  any  thing  which  has  arisen  since  that  time. 
Hurd  v.  Everett,  1  Paige,  124  ;  Walsh  v.  Smyth,  3  Bland.  9, 20  ;  CV  Grady 
v.  Barry,  1  Irish  Eq.  56  ;  Story  Eq.  PI.  $  332,  885  Unless,  indeed,  the  de- 
fendant has  not  put  in  his  answer,  in  which  case  the  bill  may  be  amended 
by  adding  supplemental  matter.  Story  Eq.  PL  §  885 ;  Candler  v.  Pettit,  1 
Paige,  168 ;  Ogden  v.  Gibbons,  Halst.  N.  Jer.  Dig.  172. 

Consequently  an  original  bill  cannot  be  amended  by  incorporating  therein 
any  thing  which  arose  subsequently  to  the  commencing  of  the  suit.  This 
should  be  stated  in  a  supplemental  bill.  Stafford  v.  Howlett,  1  Paige,  200 ; 
Saunders  v.  Frost,  5  Pick.  276. 

Generally,  a  mistake  in  the  bill  in  the  statement  of  a  fact  should  be  cor- 
rected by  an  amendment,  and  not  by  a  right  statement  of  the  fact  in  a  sup- 
plemental bill.  Strickland  v.  Strickland,  12  Simons,  253;  Story  Eq.  PL  6 
332, 614 ;  Stafford  v.  Hewlett,  1  Paige,  200. 

When  the  cause  has  proceeded  solar,  that  an  amendment  cannot  be  made, 
or  if  material  facts  have  occurred  subsequently  to  the  commencing  of  the 
suit,  the  Court  will  give  the  plaintiff  leave  to  file  a  supplemental  bill.  And 
where  such  leave  is  given,  the  Court  will  permit  other  matters  to  be  intro- 
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In  what  Cases  much  so,  that  where  an  original  bill  is  fully  answered  and  amend- 
may °be  'made.  ments  are  afterwards  made,  to  which  the  defendant  does  not  an- 
^^~ss~+^s  swer,   the   whole   record   may  be  taken,  pro    canfesso,    gener- 

ukeiT11"*^-  dly  (0  (!)  J  a*4  "»  order  to  take  *»  biI1  1™  cmfesso  as  to  the 
fesso  together,  amendments  only  will  be  irregular  (m).     An  amended  bill  most 
Addresed  to      therefore,  in  all  cases,  be  addressed  to  the  same  Lord  Chancellor, 
same  judge.      jjQjft  Keeper,  or  Lords  Commissioners  to  whom  the  original  bill 
was  addressed,  although  a  change  has  taken  place  in  the  custody 
of  the  Great  Seal,  between  the  times  of  filing  the  original  bill  and 
the  amendment  (n). 
Defendant  af-        Although,  however,  the  original  and  amended  bill  constitute 
ter  an"w£.r  ^  but  one  record,  and  are  so  considered  at  the  hearing,  the  defend- 
answer  amend-  ant,  in  case   he  has  answered  the  original  bill,  ought  to  answer 
ed  only.  the  amendments  only(o)  (2).  Where  there  is  a  bill,  or  cross  bill,  and 

Plaintiff  the  plaintiff  in  the  original  suit  amends  his  bill  before  answer,  he  will 

loBee  hU^prior-  ^ose  n*3  priority  of  suit,  and  his  right  to  have  an  answer  before  he 
iiv  over  cross-  is  called  upon  to  answer  the  cross  bill.     And  it  seems  that,  if  such 
amendment  be  made  after  an  order  has  been  obtained  for  time  to 
answer  the  cross  bill  till  the  answer  to  the  original  bill  shall  have 
come  in,  such  order  will  in  that  case  be  discharged  upon  motion, 
without  costs  (p) ;  and  where  a  plaintiff,  after  amending  his  biJJ, 
obtains  an  order  for  time  to  answer  a  cross  bill  till  the  answer  to 
his  original  bill  shall  have  come  in,  the  order  for  time  will  be  dis- 
charged for  irregularity,  with  costs  (q). 
Amending  by       Amendments  to  a  bill  are  of  two  sorts,  those  which  relate  to 
alteration  of     parties  and  those  which  affect  the  substance  of  the  case  :  under 
^  a  common  order  to  amend  by  adding  parties,  the  plaintiff  cannot 

alter  his  bill  either  by  putting  in  the  names  of  other  persons  as 

(0  Jopling  v.  Stuart,  4  Yes.  619.  (©)  Ibid. 

(m)  Bacon  v.  Griffith,  ib.  n.  (p)  Johnson  v.  Freer.  2  Cox,  371. 

(it)  Hind.  22.  (q)  Ibid. 

duced  into  the  supplemental  bill,  which  might  have  been  incorporated  in 
the  original  bill  by  way  of  amendment.  Stafford  v.  Howlett,  1  Paige,  900. 
See  Verplanck  v.  Merct.  Ins.  Co.  1  Edw.  46. 

(1)  Trust  and  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  569,  cited  next,  ib 
note. 

(2)  See  Thomas  v.  Visitors  Fred.  Co.  School,  7  Gill  &  John.  369. 
Where  the  plaintiff  amends  his  bill  after  answer,  if  a  further  answer  of 

the  amended  bill  is  not  waived,  the  defendant  must  put  in  a  further  i 


to  the  amendment j  or  the  plaintiff  will  be  entitled  to  an  order  takinr  the 
whole  bill,  as  amended,  as  confessed.  Trust  and  Fire  Ins.  Co.  v.  Jeniins, 
8  Paige,  589. 

(3)  In  reference  to  amending  bills  by  adding  parties,  see  ante,  285,  in 
notes ;  Marshall  v.  Lovelass,  Cam.  &,  Nor.  239,  264  ;  Beniein  «.  Lorelass, 
ib.  520. 

Where  a  lunatic  is  a  necessary  party,  on  demurrer  for  his  omission,  leave 
will  be  granted  to  amend.    Berry  v.  Rogers,  2  B.  Monroe,  906. 
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co-plaintiffs  with  himself  (r),  or  by  striking  out  the  names  as  Ofamending 
plaintiffs  of  any  persons  filling  that  character  upon  the  original  %^l^-^_(. 
record  (s). 

In  some  cases,  special  orders  was  however  be  obtained  for  these 
purposes  ;  but  as  a  diminution  of  the  number  of  plaintiffs  has  the 
effect  of  lessening  the  defendant's  security  for  costs,  an  order  will 
not  be  made  to  strike  out  the  names  of  plaintiffs  without  the  Court 
also  providing,  at  the  same  time,  that  security  for  the  costs  of  the 
•nit  shall  be- given  (1).  In  the  case  of  Brown  0.  Lawer  (*),  one 
of  two  co-plaintiffs  who  had  authorized  the  institution  of  the  suit 
refused  to  proceed  in  it  A  motion  was  accordingly  made  on  be- 
half of  the  other  co-plaintiff,  that  she  might  be  at  liberty  to  amend 
the  bill  by  striking  out  the  name  of  the  co-plaintiff  who  had  refus- 
ed to  proceed,  and  by  making  him  a  defendant,  and  that  he  might 
be  ordered  to  pay  the  costs  occasioned  by  such  amendment,  and 
also  the  costs  of  giving  any  security  for  costs  which  the  de- 
fendants or  any  or  either  of  them  might  be  declared  entitled  to 
in  consequence  of  such  amendment  and  incidental  thereto,  and 
also  the  costs  of  and  incident  to  that  application,  to  be  taxed  as 
between  solicitor  and  client,  Lord  Langdale,  M.  R.,  in  giving 
judgment  upon  the  motion,  said,  "  The  suit  cannot  be  proseouted 
unless  the  alteration  is  made,  and  therefore  justice  will  not  be 
done  unless  the  alteration  is  made ;  I  think  therefore  that  this 
order  must  be  made,  but  on  such  terms  as  will  be  just  towards  the 
defendants,  and  by  securing  the  costs  of  suit  already  incurred ; 
and  the  co-plaintiff  having,  by  revoking  the  authority,  made 
this  application  necessary,  ought  therefore  to  pay  the  costs  (2)." 

It  must  not  be  considered  as  a  matter  of  course  to  obtain  an  Not  of  course 

order  to  strike  out  the  name  of  a  person  who  has  once  been  made  *?  ,trike  oaj 

.  ,     ,_,,  -    .  .  g,  the  name  of  a 

a  plaintiff  in  a  cause,  even  upon  terms  of  giving  security  for  costs,  plaintiff. 

In  the  case  of  the  Attorney-general  v.  Cooper  (t),  an  application 

was  made  by  a  number  of  relators  named  in  an  information  to 

strike  out  the  names  of  several  of  themselves ;  Lord  Cottenham, 

in  refusing  the  motion,  observed,  "  It  cannot  be  justly  said,  that 

(r)  Milligan  v.  Mitchell,  1  M.  &    Sloggett  v.  Collin*,  13  Sim.  456. 
C.  433.  (0  3  Beav.  598. 

(s)  Fellows  v.  Deere,  3  Beav.  358 ;        (t)  3  M.  &  C.  358. 

(1)  Sweeny  v.  Hall,  Saurae  &,  S.  663. 

(2)  It  is  within  the  discretion  of  the  Court  to  permit  a  bill  to  be  amended, 
by  substituting  the  name  of  a  new  for  the  original  plaintiff,  even  after  an- 
swer filed ;  but  it  must  be  upon  the  payment  of  all  the  costs,  up  to  the  time 
of  the  amendment,  as  well  as  of  the  amendment  itself.  Jennings  v.  Springs. 
1  Bailey  Eq.  181. 

vox*.  1.  39 


458  Of  the  Bill: 

Of  f"1^?/1^  dtt  that  the  relators  have  to  establish  in  support  of  such  an  appli- 
cation is,  that  the  defendants  will  not  be  prejudiced  by  such  an 
alteration ;  they  must  show  that  justice  will  not  be  done,  or  that 
the  suit  cannot  be  so  conveniently  prosecuted  unless  the  altera- 
tion is  made.  I  cannot  give  them  such  an  advantage  as  they 
ask,  and  permit  them  to  alter  the  record  merely  because  they  may 
have  a  different  wish  at  one  time,  from  that  which  they  may  have 
at  another  time,  which  may  be  the  result  of  mere  caprice." 

In  the  case  of  Hall  v.  Lack  (w),  where  it  appeared  that  the 
association  of  a  cestui  que  trust  and  trustee,  as  co-plaintiffs  on  the 
record,  might  materially  injure  the  interests  of  the  former,  Sir  J. 
L.  Knight  Bruce,  V.  C,  gave  leave  to  amend  the  record  by  strik- 
ing out  the  name  of  the  trustee  as  plaintiff,  and  making  him  a  de- 
fendant. 

So  also  leave  may  be  obtained  to  amend  a  bill,  by  the  addition 
of  persons  as  co-plaintiffs  ;  but  after  answer,  the  addition  of  a  co- 
plaintiff  is  not  a  matter  of  course,  but  is  discretionary  in  the  Court. 

From  the  case  of  the  Governors  of  Lueton  Free  School  r. 
Smith  (z),  it  would  appear  that  where  a  plaintiff  applies  after  an 
answer  for  leave  to  amend  his  bill,  by  adding  a  co-plaintiff  he 
must  in  support  of  his  application  show  that  the  person  proposed 
to  be  added,  is  willing  to  become  a  co-plaintiff 
No  plaintiffs  **  *8  to  he  observed,  that  a  bill  of  discovery  cannot  be  amended 
can  be  added  to  by  adding  parties  as  plaintiffs.     This  was  held  to  be  the  law  of 

covert  di"'  the  Court  by  ****  mdon  in  Lord  Cholmondeley  t>.  Lord  Clinton 
(y),  where  a  bill  had  been  filed  by  cestui  que  trusts,  in  aid  of  an 
ejectment  at  Law,  and  the  defendant  pleaded  facts  to  show  that 
the  legal  estate  was  in  the  trustees.  The  difficulty  in  the  case 
was,  however,  got  over  by  the  plaintiffs  consenting  to  the  allow- 
ance of  the  plea,  and  moving  to  amend  by  inserting  a  statement  to 
show  that  the  legal  estate  was  in  trustees,  and  that  a  count  had 
been  introduced  in  the  declaration  in  ejectment  on  the  demise  of 
the  trustees. 
In  a  case  before  Lord  Cottenham,  his  Lordship  held  that  an 

Order  to  order  made  at  the  hearing  for  leave  to  amend,  by  adding  parties, 

amend  at  hear-  ^id  noi  authorize  the  introduction  of  new  co-plaintiffs  (z). 

ing,  will  not  .11  .  \«  i-ii 

authorize  in-        It  is  to  be  observed,  that  the  Court  will  sometimes  allow  a  hdi, 

traduction  of    which  has  originally  been  filed  by  one  individual  of  a  numerous 
new  plaintifif.     ,         .....  -  »      1        •  -         i     a 

class,  in  his  own  right,  to  stand  over  at  the  hearing,  in  order  to 

(it)  2  Y.  &  C.  631 ;  see  alto  Plun-  (x)  M'Ld.  17. 

kett  v.  Joice,  2  Scho.  &  Lef.  169 ;  (y)  2  Mer.  71,  74. 

ante  119;   Motteux  v.  Mackreth,  1  (z)  Milligan  v.  Mitchell,  1M.A 

Ves.  J.  142.  C.511. 
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be  amended  by  the  introduction  of  the  words  "  on  behalf  of  him-  Of  Amending 
self,"  &c.     Thus,  in  Lloyd  r.  Loaring  (a),  where  a  demurrer  was  v^JL^^,, 
allowed,  because  the  parties  affected  to  sue  in  a  corporate  capa- 
city, leave  was  given  to  amend,  by  making  them  sue  in  their  indi- 
vidual rights  as  members  of  a  co-partnership,  on  behalf  of  them- 
selves and  others  (1). 

It  is  said  that  the  Court  will,  even  after  publication,  and  at  any  partjei  a<ided 
time  before  hearing,  suffer  parties  to  be  added  by  amendment  after  publica- 
upon  a  proper  cause  being  shown,  and  that  even  after  a  decree  Uon' 
and  before  it  has  been  enrolled,  persons  interested  may  by  peti-  Aftet  decree 
tion  be  made  parties  and  let  into  it,  if  their  right  be  interwoven 
with  the  other  plaintiffs  and  settled  (in  general)  by  the  decree, 
they  paying  the  plaintiffs  a  proportionable  part  of  the  charges  of  the 
suit  (6). 

It  may,  however,  be  observed,  that  after  publication  has  passed, 
and  the  cause  has  been  set  down  for  hearing,  the  bill  can  be 
amended  in  no  other  respect  than  by  making  parties  (c)  (2),  and 
that  an  order  for  leave  to  amend  by  adding  a  plaintiff  will  not  be 
granted  after  replication  where  the  plaintiff  has  been  guilty  of 
laches  (d). 

If  parties  are  added  after  witnesses  have  been  examined,  the 
depositions  of  those  witnesses  cannot  be  read  against  them,  as 
they  have  had  no  opportunity  of  cross-examining  such  witnesses 
(e),  and  if  the  parties  are  added  after  publication  passed,  the  cause 
as  to  those  parties  must  be  heard  upon  bill  and  answer  (3).  If 
therefore  a  plaintiff  after  publication  passed  is  advised  that  it  will 
be  necessary  to  bring  other  parties  before  the  Court,  and  for  that 
purpose  to  put  new  matter  in  issue,  he  must  not  proceed  by  amend- 
ment, but  by  supplemental  bill  (/ ). 

With  respect  to  those  amendments  which  are  made  for  the  pur-  «    A 

*.   i      .        i  i  .         *       ,  *     .         JacUoccur- 

pose  of  altering  the  case  upon  record,  as  against  the  defendants  ring  since  bill 

already  before  the  Court,  it  is  not  within  the  province  of  this  work  ?*c?» cannot 
,  '..«,  »  »  be  introduced 

to  point  out  the  cases  in  which  such  amendments  may  become  by  amendment 

requisite,  or  to  what  extent  they  may  be  made.     It  is  to  be  observ- 
er) 6  Vee.  773 ;  see  also  Attorney-        (d)  Milward  v.  Oldfield,  4  Price, 
general  v.  Newcombe,  14   Yes.  1 ;    325. 
and   Good  v.  Blewitt,  ubi  supra,  p.        («)  Pratt  v.  Barker,  1  Sim.  1. 

(/)  Goodwin  v.  Goodwin,  3  Atk. 
370. 
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(b)  Prac.  Reg.  301. 
c)  Goodwin  v.  Goodwin,  3  Atk. 


(1)  See  Pratt  v.  Bacon,  10  Pick.  123,  cited  post,  466,  in  note. 

(2)  'See  post,  477,  478,  notes  and  cases  cited. 

(3)  See  Smith  v.  Burnham,  4  Har.  &  John.  331 ;  Stewart  *.  Duvall,  7 
Gill  &  John.  180. 


4*30  Of  the  Bill: 

In  what  cases  ed,  however,  that  a  plaintiff  ought  not  to  introduce  facts  by  i 
maTbe  made   ments>  which  have  occurred  since  the  filing  of  the  original  bill, 
\^^v-^^  because  as  the  amendments  are  held  to  constitute  a  part  of  the 
same  record  as  the  original  bill,  which  can  only  relate  to  facts 
which  have  occurred  at  the  time  when  it  was  preferred,  the  intro- 
duction of  matters  of  a  posterior  date  would  render  the  record 
incongruous.     Matter,  therefore,  which  has  occurred  since  the 
original  bill  was  filed,  should  be  brought  before  the  Court  bj  sup- 
plemental bill,  and  not  by  amendment  (g)  (1). 
Objections  Upon  this  principle,  where  a  plaintiff  had,  by  amendment,  intro- 

may  be  taken  duced  a  fact  which  had  occurred  subsequently  to  the  filing  of  the 
by  pleaor  de-  original  bill,  and  the  defendant,  by  his  answer  to  the  amended  bill, 
murrer.  stated  this  by  way  of  objection  to  the  new  matter,  and  insisted 

upon  the  same  advantage  as  if  he  had  demurred  or  pleaded  there- 
to ;  Sir  J.  Leach,  M.  R.,  refused  to  permit  the  plaintiff  to  read 
evidence  at  the  hearing  in  support  of  the  allegations  introduced 
by  the  amendment;  and,  upon  the  plaintiff's  counsel  admitting 
that  without  such  evidence  they  could  not  sustain  their  case,  he 
dismissed  the  bill  with  costs ;  and  his  Honor's  decision  was  con- 
firmed by  Lord  Brougham,  upon  appeal  (A). 
In  what  case        Cases,  however,  do  sometimes  occur  where  the  introduction,  by 

subsequent       amendment,  of  matters  which  have  occurred  since  the  date  of  the 

fact  intro- 

-duced.  original  bill  will  be  permitted  by  the  Court  (2) ;  thus,  where  the 

Where  plain-    plaintiff  has  an  inchoate  right  at  the  time  of  preparing  his  original 

cohate^riffht'on  ^'  an<^  wmCD  merely  requires  some  formal  act  to  render  his  title 

filing  original   perfect;  and  such  formal  act  is  not  completed  till  afterwards,  (as 

blU  >  in  the  instance  of  an  executor  filing  a  bill  before  probate,  and 

afterwards  obtaining  probate,)  the  introduction  of  that  fact  by 

amendment  will  be  permitted ;  and,  upon  the  same  principle,  where 

a  plaintiff  filed  her  bill  as  a  daughter  and  next  of  kin  of  an  intes- 

g)  Archbp.  of  York  v.  Stapleton,  Evans,  4  Sim.  76;  vide  etiam,  Ryan 
!Ltk.  136,  As  the  Court  will  not  v.  Stewart,  1  Cox,  397;  Milner  v. 
permit  matter  which  ia  proper  for  a  Ld.  Harewood,  17  Yen.  144,  148; 
supplemental  bill,  to  be  introduced  Dean  and  Chapter  of  Christchurchv. 
by  amendment  to  an  original  bill ;  go  Stmonds,  3  Mer.  469 ;  Knight  *.  Mat- 
it  will  not  permit  matter,  which  thews,  1  Mad.  567 ;  Macneil  v.  Ca- 
ought  to  be  the  subject  of  amend-  hel,  2  Bligh,  228. 
ment,  to  be  brought  before  the  Court  (A)  Wray  v.  Hutchinson,  2  H.  4 
by  supplemental  bill.    Colelough  v.  K.  235. 

(1)  Hurd  v.  Everett,  1  Paige,  124;  Walsh  v.  Smyth*,  3  Bland.  9, »; 
O'Grady  v.  Barry,  1  Irish  Eq.  50;  Story  Eq.  PL  §  885,  332;  Candler  r. 
Pettit,  1  Paige,  168 ;  Ogden  v.  Gibbons,  Halst.  N.  Jer.  Dig.  172,  cited  ante, 
454,  note ;  Stafford  v.  Hewlett,  1  Paige,  200. 

(2)  A  bill  was  amended  so  as  to  charge  that  an  infant  defendant  bad  at- 
tained  her  full  age,  and  that  she  might  be  compelled  to  answer  aa  an  adult. 
Kipp  v.  Hanna,  2  Bland.  26. 


ft 
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tate  without  taking  out  administration,  upon  which  a  demurrer  In  what  cases 

was  put  in  and  allowed,  and  afterwards,  to  remedy  the  defect,  the  n^y  ^  made. 

plaintiff  took  out  administration  to  her  father,  and,  having  obtained  v^*v*-^^ 

an  order,  amended  her  bill  by  stating  the  letters  of  administration ; 

whereupon  the  defendant  pleaded  in  bar,  the  fact  that  the  taking 

out  the  letters  of  administration  was  subsequent  to  the  date  of  the 

bill,  Lord  Talbot  overruled  the  plea,  observing  that  the  mere  right 

to  have  an  account  was  in  the  plaintiff,  as  she  was  next  of  kin  of 

her  father,  and  it  was  sufficient  that  she  had  now  taken  out  letters 

of  administration,  which  when  taken  out  related  to  the  time  of  the 

death  of  the  intestate  (t)  (1). 

It  is  to  be  observed,  however,  that  where,  after  a  bill  has  been  not  whcre 
put  upon  the  file,  any  substantive  facts  occur  which  are  material  plaiitiflTs  right 
to  the  Court's  taking  cognizance  of  the  case,  or  to  giving  the  plain-  ^f?a    on    e 
tiff  title  to  relief  at  all,  such  matters  cannot  be  introduced  by  u  in  cue  0f 
amendment ;  therefore  where  a  bill  was  filed  for  an  account  of  an  the  enrolment 
annuity  granted  by  a  tenant  for  life,  which  amongst  other  securt-  °f  ^^^V 
ties,  was  further  secured  by  a  warrant  of  attorney  to  confess  judg- 
ment, and  the  bill  stated  that  the  plain  tins  had  caused  a  memorial 
of  their  securities  to  be  enrolled  according  to  the  Act  of  Parlia- 
ment then  in  force  (k) ;  but  it  appeared  at  the  hearing,  that,  though 
a  memorial  of  the  annuity  deed  and  of  the  bond  had  been  enrolled, 
the  warrant  of  attorney  was  not  included  in  the  memorial,  Lord 
Thurlow,  although  he  at  first  doubted  whether  he  should  not  per- 
mit the  parties  to  make  a  new  enrolment  of  the  securities,  and,  by 
amending  the  bill,  bring  the  matter  upon  the  record,  ultimately 
said,  that  if  the  cause  stood  over  for  the  purpose  of  enrolling  the 
memorial,  he  did  not  see  how  it  could  be  brought  upon  the  record 
but  by  a  supplemental  bill  (/). 

ft)  Humphreys  v.  Humphreys,  3  citor  for  payment  of  costs  due  to  him 

P.  Wms.  348.  from  a  client,  and  it  appeared  upon 

tfri  17  Geo.  III.  c.  26,  repealed  by  the  answer,  that  he  had  not  deliver- 

33  Geo.  III.  c.  141,  and  other  provi-  ed  a  signed  bill  conformably  to  the 

sions  substituted  in  lien  thereof.  Act ;  whereupon  the  plaintiff  deli ver- 

(V)  'Davidson  v.  Foly,3  Bro.  C.  C.  ed  a  bill  duly  signed,  and  put  the 
598.  It  is  to  be  noticed,  that  in  the  fact  in  issue  by  a  supplemental  bill. 
above  case  Lord  Thurlow  ultimately  Lord  Brougham,  upon  the  case  coin- 
dismissed  the  bill ;  from  which  it  may  ing  before  him,  expressed  himself  of 
be  inferred  that  his  lordship's  opinion  opinion  that  the  defect  in  the  title  of 
was,  that  as  the  plaintiff's  title  was  the  plaintiff,  as  it  stood  at  the  insti- 
defective  at  the  time  when  the  origi-  tution  of  the  suit,  was  not  cured,  al- 
nal  bill  was  filed,  the  defect  could  not  though,  as  the  objection  was  not 
be  remedied  by  a  supplemental  bill ;  urged  at  the  original  hearing,  he 
and  this  appears  to  have  been  the  thought  it  could  not  be  taken  on  fur- 
opinion  of  Lord  Brougham  in  Prich-  ther  directions.  Vide  post,  Supple- 
ard  v.  Draper,  1  R.  &  M.  191,  in  mental  Suits, 
which  a  bill  was  instituted  by  a  soli- 

(1)  Where  it  appeared  on  demurrer  to  a  bill  by  an  executor,  that  the  will 
30* 
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Of  the  Bill: 


In  what  cases 
Amendments 
may  be  made. 

Where  facts 
stated  in  de- 
fendant's an- 
swer, necessa- 
ry to  be  ex- 
plained. 


Not  necessary 
to  amend  to 
put  in  issue 
facts  stated  by 
answer ; 


unless  neces- 
sary to  avoid 
their  effect. 


Or  they  are 
inquired  into. 


It  sometimes  happens  that  a  defendant,  in  his  answer  to  an  or* 
iginal  bill,  states  facts  which  have  occurred  since  the  bill  was  filed, 
and  the  Court  have  in  such  cases  permitted  such  facts  to  be  in- 
corporated into  the  bill  by  amendment.  This  point  was  much  dis- 
cussed in  Knight  v.  Matthews  (in),  where  the  original  bill  stated, 
that  au  action  had  been  commenced  against  the  plaintiff,  and  the 
defendant  by  his  answer  referred  to  the  trial  of  the  action  which 
had  taken  place  between  the  time  of  Ming  the  bill  and  the  putting 
in  of  the  answer ;  whereupon  the  plaintiff  amended  his  bill,  and 
stated  the  trial  and  its  result.  To  this  bill,  so  amended,  a  demur- 
rer and  a  plea  were  put  in,  and  Sir  T.  Pluraer,  V.  G,  overruled 
them  both,  and  in  so  doing  observed, "  that  in  the  interval  be- 
tween the  filing  of  the  bill  and  the  answer,  many  circumstances 
may  have  occurred ;  and  the  defendant,  when  he  puts  in  his  an- 
swer must  state  the  facts  as  they  then  are,  and  that  if  circumstances 
are  introduced  in  the  answer  which  have  occurred  subsequent  to 
the  filing  of  the  bill,  the  plaintiff  must  be  allowed  to  make  amend- 
ments, so  as  to  show  that  such  new  circumstances  are  not  of  the 
Color  he  represents  them,  and  to  obtain  a  complete  answer  as  to 
such  circumstances." 

Where  an  answer  of  a  defendant  states  facts  which  are  material 
to  the  plaintiff's  case,  but  which  have  not  been  stated  in  the  bill, 
it  is  not  necessary  that  the  plaintiff,  in  order  to  avail  himself  of 
them  at  the  hearing,  should  introduce  such  facts  into  his  bill  by 
amendment,  (although  perhaps  the  most  convenient  course  would 
be  to  do  so,)  as  the  replication  to  the  answer  puts  all  the  facts 
stated  in  it  completely  in  issue  between  the  parties,  and  the  plain- 
tiff may,  after  such  replication,  examine  witnesses  as  to  such  facts 
as  well  as  the  defendant  (n).  Where,  however,  it  is  important  to 
the  plaintiff  that  a  fact  disclosed  in  the  answer  should  be  further 
inquired  into,  or  avoided  by  some  further  statement,  the  practice  is 
often  resorted  to  of  introducing  such  a  fact  from  the  answer  of  the 
defendant  into  the  bill ;  and  where  a  plaintiff,  not  being  satisfied 
with  the  answer,  amended  his  bill,  stating,  by  way  of  pretence,  a 
quotation  from  the  answer,  and  negativing  it,  insisted  that  the  facts 
would  appear  differently  if  the  defendant  would  look  into  his  ac- 


(»)  1  Mad.  566. 


(n)  Attwood  v. ,  1  Ruas.  965. 


was  not  proved,  nor  had  the  executor  qualified,  the  plaintiff  was  allowed  to 
amend.  Billont  v.  Morse,  2  Hayw.  175.  So  a  decree  was  suspended  and 
leave  given  to  a  plaintiff  to  take  oat  administration  and  state  it  by  way 
of  amendment.  Bradford  v.  Felder,  2  M'Oord,  Ch.  170.  See  Butler  ».  ~ 
ler,4Litt.  201. 
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counts—  Sir  T.  Pluraer  held,  that  the  matter  so  introduced  was  In  what- base* 

.       A  ,  w-v  Amendments 

not  impertinent  (o)  (1).  may  be  made. 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendment,  v*^v~^/ 
and  the  Court  has  even  gone  to  the  extent  of  permitting  a  hill  to  2fcWe?  to    ° 
be  converted  into  an  information  (p);  it  has  also  been  held,  where  amendments ; 
a  plaintiff  filed  a  bill,  stating  an  agreement,  and  the  defendant  by  *yb£nnto  «? 
his  answer  admitted  that  there  was  an  agreement,  but  different  information ; 
from  that  stated  by  the  plaintiff,  that  the  plaintiff  might  amend  his  by  altering 
bill,  abandoning  his  first  agreement,  and  paying  for  a  decree  ac-  a^^^^° 
cording  to  that  admitted  by  the  defendant  (q).    In  that  case,  how-  with  defen- 
ever,  the  amendment  was  permitted,  because  the  bill  in  its  original  dant's  answer. 
form  might  have  been  prepared  under  a  mistake  or  misconception 
of  counsel,  and  the  plaintiff,  having  afterwards  discovered  the  er- 
ror, was  allowed  by  the  Court  to  abandon  his  original  case,  and 
insist  upon  the  one  alleged  by  the  defendant ;  but  the  Court  will 
not  carry  its  liberality  further,  and  permit  a  plaintiff  to  amend  his 
bill,  so  that  he  may  continue  to  insist  upon  the  agreement  original- 
ly stated,  and  if  he  fails  in  that,  to  get  the  benefit  of  the  one  ad- 
mitted by  the  defendant    Upon  this  principle — where  the  origin- 
al bill  prayed  the  specific  performance  of  an  agreement,  and  the 
defendant  denied  the  agreement  as  stated  in  the  bill,  but  admitted 
a  different  one,  whereupon  the  plaintiff  amended  his  bill,  continu- 
ing to  insist  on  the  original  agreement,  and  praying  in  the  alterna- 
tive, if  not  entitled  to  that,  to  have  the  execution  of  the  admitted 
agreement,  —  Lord  Redesdale  dismissed  the  bill  with  costs,  but 
without  prejudice  to  any  bill  the  plaintiff  might  be  advised  to  file 
to  obtain  a  performance  of  the  admitted  agreement  (r). 

The  question,  whether  the  Court  will  or  will  not  permit  a  bill,  ™  ^       , ... 

filed  for  the  mere  purpose  of  discovery,  to  be  converted  into  one  of  discovery 

fo*  relief,  by  the  addition  of  a  prayer  for  relief,  does  not  seem  to  c**}*  con™' 
t.  •■»  *  iTiTijji.i.r™         *ed  into  a  bill 

be  settled.    It  appears,  from  a  note  by  Lord  Redesdale  in  his  Tree-  for  relief. 

tiae  on  Pleading  (s),  that  it  was,  formerly,  a  frequent  practice  for 
the  plaintiff,  in  cases  in  which  it  was  doubtful,  whether  he  was  en- 
titled to  relief  in  Equity  or  at  Law,  to  frame  his  bill,  in  the  first 
instance,  for  a  discovery  only,  (so  as  to  avoid  a  demurrer  for  want 
of  equity,  which,  if  allowed,  would  also  have  precluded  his  title  to 


dal< 


o)  Seely  v.  Boehm,  2  Mad.  176.  (r)  Lindsay  9.  Leach,  2  Sch.  & 

\p)  President  of  St.  Mary  Mag-  Lef.  1 ;    vide    etiam,    Woollam   9. 

fen  v.  Sibthorp,  1  Russ.  154.  Hearn,  7  Ves.  222,  and  Deniston  v. 

(q)  Per  Lord  Redesdale,  Lindsay  Little,  Scb.  &  Lef.  11,  n.a. 

,  Lynch,  2  Sck.  &  Lef.  9.  (#)  Ld.  R.  184,  n.  (2). 

(1)  See  Harris  0.  Knickerbocker,  5  Wendell,  638;  S.  C.  1  Paige,  209. 
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In  what  cases  the  discovery,)  and  having  obtained  the  discovery  to  try,  by  amend- 
may  be  made.  *ng  his  bill,  the  question  whether  he  was  entitled  to  the  relief. 
^-^-v-*»w  This  practice,  however,  appears  to  have  been  long  discontinued: 
and  in  Butter  worth  v.  Bailey  (f),  in  which  a  motion  was  made  be* 
fore  Lord  Eldon  for  leave  to  amend  a  bill  of  discovery,  by  adding 
a  prayer  for  relief,  his  Lordship  said,  that  he  had  no  recollection 
of  any  such  amendment  having  been  permitted,  and  directed  the 
case  to  stand  over,  in  order  that  precedents  might  be  searched  for : 
no  such  precedents  however  were  found,  and  his  Lordship  refused 
the  motion  with  costs.    It  is  remarkable  that,  notwithstanding  the 
circumstances  mentioned  in  the  last  case,  as  to  precedents  having 
been  searched  for,  and  not  found,  two  cases  are  to  be  found  in  the 
books  in  which  the  practice  of  amending  bills  of  discovery,  by 
converting  thdm  into  relief,  has  been  resorted  to.    The  first,  Hild- 
yard  v.  Creasy  («),  and  the  other  Crow  r.  Tyrell  (x).    With  res- 
pect to  the  first,  however,  no  question  turned  upon  the  propriety  of 
the  amendment,  and  the  defendant  had,  in  fact,  answered  the  bill, 
after  it  was  amended,  so  that  it  was  not  open  to  him  to  object  to 
the  amendment  upon  that  ground  ;  and  with  respect  to  the  other 
case,  it  seems  that  although  the  form  of  the  bill  was  effectually  one 
for  discovery  merely,  the  intention  of  the  plaintiff  was  to  procure 
relief,  and  that  he  had  made  a  case  for  it.    It  is  to  be  observed  al- 
so, that  the  order  in  that  case  was  made  more  in  the  way  of  a 
compromise  than  as  a  decision,  both  parties  having  made  mistakes, 
(the  plaintiff  in  his  bill  and  the  defendant  in  his  plea,)  cross  mo- 
tions had  therefore  been  made  to  rectify  their  mutual  errors. 
SembUy  bill  of       It  should  be  mentioned  that  the  decision  of  Lord  Eldon,  in  Bat- 
discovery  may  terworth  v.  Bailey,  was  acted  upon  by  the  Court  of  Exchequer  in 
into  a  bill  for    Jackson  v.  Strong  (y),  but  that  in  a  subsequent  case  before  Lord 
relief.  Lyndhurst,  Lousada  v.  Templer  (s),  his  Lordship  made  an  order 

that  the  plaintiff  should  be  at  liberty  to  amend  his  bill  within 
fourteen  days,  by  adding  a  prayer  for  relief  and  proper  parties,  or 
otherwise  as  he  should  be  advised,  &c.  It  is  to  be  observed,  how- 
ever, that  the  order  was  not  made  upon  a  motion  for  that  specific 
purpose,  but  upon  a  motion  for  a  commission  to  examine  witnesses 
in  aid  of  an  action  at  Law,  on  which  occasion  the  Lord  Chancel- 
lor, after  expressing  considerable  doubts  whether  the  facts  mention- 
ed in  the  bill  would  constitute  a  defence  to  the  action  at  Law,  said, 
he  was  inclined  to  think  that  whatever  benefit  the  plaintiffs  were 
entitled  to  derive,  from  the  transactions  referred  to,  in  their  resist* 

(0  15  Vee.  358.  (y)  1  M'Lel.  245. 

(«)  3Atk.303.  (J)  2  Rum.  565. 

(*)  2  Mad.  397. 
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ance    to  the  demand  made  at  Law,  they  might  have  it  more  effec-  In  what  eases 

tually  and  safely  by  a  bill  for  relief  than  by  a  bill  for  discovery  and  J^^  maa* 

commission  only ;  and  for  that  reason  made  the  order.    It  is  also 

to  be  noticed,  that  no  objection  appears  to  have  been  made  on  the 

part  of  the  defendants  to  the  course  of  proceeding  thus  pointed 

out  by  his  Lordship,  nor  were  the  decisions  either  of  Lord  Eldon 

or  of  the  Court  of  Exchequer,  above  noticed,  then  alluded  to. 

On  a  subsequent  occasion,  however,  in  the  same  case,  the  dicta 
of  Lord  Eldon  in  Butterworth  t>.  Bailey,  were  brought  forward  in  case  defendant 
support  of  a  motion  made  by  the  defendant  to  have  the  answer  to  ma7  "»wer 
the  original  bill  taken  off  the  file,  upon  which  motion  an  order  was 
made  that  the  defendant  should  be  at  liberty  to  put  in  an  answer 
to  the  original  and  amended  bill,  as  if  no  answer  had  been  filed  to 
the  bill  of  discovery ;  and  that  the  plaintiff  should  be  at  liberty  to 
take  exceptions  to  the  answer  to  the  original  and  amended  bill,  as 
he  should  be  advised.  The  plaintiff  was  also  ordered  to  pay  the 
costs  of  the  suit  up  to  that  time,  including  the  costs  of  the  applica- 
tion (a). 

Upon  the  whole,  therefore,  the  result  of  this  course  of  proceed- 
ing appears  to  have  placed  the  plaintiff  in  a  situation  very  little 
(if  at  at  all)  better  than  he  would  have  been  had  he  dismissed  his 
original  bill  for  a  discovery,  and  filed  a  new  one  for  relief;  so 
that  it  may  fairly  be  questioned  whether  the  decision  of  Lord  El- 
don, in  Butterworth  v.  Bailey,  and  of  the  Court  of  Exchequer,  in 
Jackson  v.  Strong,  are  at  all  weakened  by  the  course  adopted  by 
Lord  Lyndhurst  in  the  case  last  quoted.     At  all  events,  it  is  es-  -*-    , 
tablished  that  whatever  the  course  adopted  by  the  Court  may  be,  entitled  to 
with  respect  to  allowing  bills  of  discovery  to  be  converted  into  COita  of  **** 
bills  for  relief,  such  course  will  not  prejudice  the  right  of  the  de* 
fendants  to  their  costs  of  the  discovery,  and  to  put  in  a  new  an- 
swer, adapted  to  the  new  form  given  to  the  proceeding. 

In  a  case  where  a  defendant  filed  a  cross  bill  for  the  purpose  of 
getting  a  discovery  only  from  the  plaintiff  in  the  original  suit,  but 
did  not  put  in  any  answer  to  it  before  the  hearing  of  the  original 
csiuse,  in  consequence  of  which  the  discovery  became  useless, 
whereupon  the  plaintiff  in  the  cross  bill  amended  it  by  converting 
it  into  a  bill  for  relief;  the  V.  C.  of  England,  upon  a  motion  being 
made  to  expunge  the  amendment,  with  costs,  thought  that,  under 
the  special  circumstances,  the  plaintiff  in  the  cross  bill  might  be 
allowed  to  convert  the  prayer  for  discovery  into  one  for  relief,  be- 
cause a  cross  bill  is  to  be  treated  with  greater  indulgence  than  an 

(a)  Ibid.  566. 
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In  what  Cases  original  bill ;  he  therefore  refused  the  motion  to  expunge,  but  or- 
mayte  'made.  dered  tnat  Pwt  °f  K  which  related  to  costs,  to  stand  over  till  the 
v^-s^^-'  hearing  of  the  cause  (b). 

Bill  for  relief  It  has  been  determined  by  Lord  Eldon,  that,  as  a  bill  for  dis- 
cannot  be  covery  cannot  be  amended  by  converting  it  into  a  bill  for  relief, 
striking  out  8°  neither  can  a  bill  for  relief  be  converted  into  a  bill  for  discov- 
prayer.  ery  by  striking  out  the  prayer.     Thus,  in  Earl  Cholmondeley  v. 

Clinton  (c),  where  the  defendants,  having  answered  the  bill,  ob- 
tained an  order  for  the  plaintiff  to  elect  whether  he  would  pro- 
ceed at  Law  or  in  Equity;  whereupon  the  plaintiff  elected  to 
proceed  at  Law,  and  moved  to  dismiss  his  bill  as  far  as  it  soaght 
relief,  and  to  amend  the  record  by  striking  out  the  prayer  for  re- 
lief, the  motion  was  refused,  the  Lord  Chancellor  being  of  opin- 
ion that  the  better  course  for  the  plaintiff  would  be  to  dismiss  his 
bill  and  file  another  for  discovery  only,  which  was  done  (d). 
Costs  where         It  is  to  be  observed  here,  that  if  a  plaintiff  takes  advantage  of 
an^e'ntf make-  an  or<*er  to  an*611**,  80  ■*  entirely  to  change  his  case  and  to  make 
case  by  amend-  the  bill  a  perfectly  new  one  (1)  he  will  be  ordered,  upon  motion, 
ment.  to  piace  the  defendant  in  the  same  position,  with  regard  to  costs, 

that  he  would  have  been  in  had  the  plaintiff,  instead  of  amending, 
dismissed  his  original  bill  with  costs  and  filed  a  new  one  (2). 
Thus,  where  a  plaintiff  originally  filed  his  bill  against  the  defen- 
dant as  his  bailiff  or  agent,  in  respect  of  certain  farms,  praying 
an  account  against  him  upon  that  footing,  and  afterwards,  upon  an 
issue  being  directed  to  try  whether  he  was  or  was  not  a  mortgagee 
of  such  farms,  and  the  jury  finding  that  he  was,  the  plaintiff 
amended  his  bill  by  stating  the  mortgage,   and  converting  his 
former  prayer  for  relief  into  a  prayer  for  a  foreclosure ;  upon 
the  defendant's  making  a  motion,  one  of  the  objects  of  which 
was,  that  the  amende^  bill  might  be  taken  off  the  file,  and  that  it 
might  be  referred  to  the  Master  to  tax  the  defendant's  costs,  and 

(b)  Severn  v.  Fletcher,  5  Sim.  457;    motion,  but  upon  reference  to  the 
see  however  the  case  of  Parker  v.    registrar's  book,  it  appeared  that  the 


(c)  2  V.  Sl  B.  113.  made  by  consent^  and  that  an'answer 

(a)  2  Mer.  71.    In  the  above  case,    was  pat  in  by  the  defendant  after  the 
Garish  v.  Donovan,  2  Atk.  166,  was    order  was  made,  2  V.  &  B.  114,  n.  a. 


Ford,  1  Col.  506.  order  for  striking  oat  the  prayer 

(«)  2  V.  &  B.  113.  

((f)  2  Mer.  71.    In  the  above  case, 

Garish  v.  Donovan,  2  Atk.  166,  was 

cited  in  argument  in  support  of  the 

(1)  A  party  under  the  privilege  of  amending,  shall  not  introduce  matter, 
which  would  constitute  a  new  bill.    Verplanck  v.  Merct.  Ins.  Co.  1  Edw.  46. 

After  a  decision  upon  a  plea  to  the  jurisdiction,  that  a  bill  in  Equity  be- 
tween members  of  a  manufacturing  corporation  cannot  be  sustained,  the 
Court  will  not  grant  the  plaintiff  leave  to  amend,  by  averring  that  the  cor- 
poration had  been  dissolved ;  this  being  in  effect  to  make  a  new  and  distinct 
case.    Pratt  v.  Bacon,  10  Pick.  123. 

(1)  See  Lloyd  v.  Brewster,  4  Paige,  538. 
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that  the  amended  bill  might  be  taken  off  the  file,  Lord  Eldon    Cotta  where 
held,  that  the  defendant  was  entitled  to  all  the  costs  sustained  bj  ne^L  Amend- 
him  beyond  what  he  would  have  been  put  to  if  the  bill  had  been        ment. 
originally  a  bill  for  a  foreclosure,  and  made  an  order  accordingly,  ^-^^^^^-^ 
although  he  did  not  go  the  length  of  ordering  the  amended  bill 
to  be  taken  off  the  file  (e). 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of  where  pitm- 
an order  to  amend  or  strike  out  a  portion  of  his  bill,  though  he  tiff  amends 
does  not  alter  the  nature  of  it,  yet,  if  expenses  have  been  occa-  J^a^ng  lut 
sioned  to  the  defendant  by  the  part  which  has  been  struck  out,  important 
which,  in  consequence  of  its  having  been  so  struck  out,  could  parts* 
not  be  awarded  to  him  at  the  hearing,  the  Court  will,  upon 
motion,  order  such  costs  to  be  taxed  and  paid  to  the  defendant 
Thus,  where  a  plaintiff  filed  a  bill  which  was  of  great  length  and 
prayed  relief  in  a  variety  of  matters,  to  which  the  defendants  put 
in  answers,  which  were  also  of  great  length,  after  which  the  plain- 
tiff, by  virtue  of  a  common  order  to  amend,  amended  his  bill  and 
filed  a  new  engrossment,  which  was  very  short,  and  confined  to 
one  only  of  the  objects  of  relief  prayed  by  the  original  bill ;  upon 
the  defendants  moving  that  the  order  to  amend  might  be  discharg- 
ed, and  the  bill  dismissed  with  costs,  or  that  the  plaintiff  might 
pay  to  them  the  costs  of  putting  in  their  answer  to  so  much  of 
the  original  bill  as  did  not  relate  to  the  relief  prayed  by  the 
amended  bill,  the  Lord  Keeper  Henley  directed  that  the  order  for 
amending  the  bill  should  stand,  but  ordered  that  the  plaintiff 
should  pay  to  the  defendants  the  further  sum  of  five  pounds  be- 
yond the  sum  of  twenty  shillings  mentioned  in  the  order  (f). 
And  where  a  cause,  at  the  hearing,  was  ordered  to  stand  over, 
with  liberty  to  the  plaintiff  to  amend  by  adding  parties,  and  the 
plaintiff  took  advantage  of  that  order  to  strike  out  several  char- 
ges which  had  necessarily  led  the  defendant  into  the  examination 
of  witnesses,  and  to  add  others,  the  Court,  upon  motion,  ordered 
that  part  of  the  amendment  to  be  discharged  and  the  plaintiff's 
bill  to  be  restored  to  what  it  was  before,  in  order  that,  at  the  hear- 
ing, the  costs  of  those  parts  of  the  bill  which  had  been  abandon- 
ed by  the  plaintiff  might  be  awarded  to  the  defendant  (g).  When, 
however,  a  bill  was  filed  for  a  foreclosure  of  a  mortgage  and  for  a 
transfer  of  a  sum  of  stock,  and  on  the  answer  being  filed,  disclo- 
sures were  made  which  rendered  it  advisable  to  amend  the  bill  by 
striking  out  all  that  related  to  the  mortgage,  whereby  nearly  one- 

Si)  Smith  t>.  Smith,  Cooper,  141 ;        (g)  Bullock  v.  Perkins,  1   Dick, 
see  Mavor  v. Dry,  2  S. &  S.  113.    110;  and  see  Strickland  v.  Strick- 
(/)  Dent.  v.  Wardell,  1  Dick.  339.    land,  3  Beav.  242. 
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Costs  where  half  of  the  bill  and  answer  was  rendered  useless,  the  V.  C.  of 
anewcwb6"  England  refused  to  order  on  motion  the  plaintiff  to  pay  the  defen- 
Amendment.  d ant's  costs  occasioned  by  the  amendment,  as  it  appeared  that  the 
v-^^n^^-/  amendment  was  made  under  the  advice  of  counsel,  and  not  for 

the  purpose  of  vexation  or  oppression  (A). 
After  amend-        Any  amendment  of  a  bill,  however  trivial  and  unimportant, 
ment,  defen-     authorises  a  defendant,  though  not  required  to  answer,  to  put  in 
tom&ke  a  new  ^  answer>  making  entirely  a  new  defence  and  contradicting  his 
defence;  former  answer  (1).     Thus,  in  Bolton  v.  Bolton  (*),  the  V.  C.  of 

England  on  this  ground  refused,  with  costs,  a  motion  to  take  an 
answer  to  an  amended  bill  off  the  rile,  (although  it  was  filed  near- 
ly three  years  after  the  bill  had  been  amended,  and  eight  years 
after  the  original  answer,)  and  contradicting  the  original  answer, 
but  not  to  de-    introduced  no  less  than  four  new  issues  or  defences.    An  amend- 
had'be  "be'     ment  °^ tne  D^  <*oe8  not  however  necessarily  enable  a  defendant 
fore  answered,  to  demur  to  a  bill  which  he  had  previously  answered ;  for  in  the 
case  of  Ellice  o.  Goodson  (&),  Lord  (Tottenham,  overruled  a  de- 
murrer to  an  amended  bill,  which  had  been  filed  by  a  defendant 
who  had  fully  answered  the  original  bill,  upon  the  ground  that, 
as  the  amendment  had  not  materially  varied  the  case  originally 
made  against  the  demurring  party,  and  as  passages  existed  in  the 
amended  bill  which  had  previously  been  answered  as  part  of  the 
original  bill,  the  answer  overruled  the  demurrer. 

No  amend-  No  alteration  can  be  made  in  any  pleading  or  other  matter,  a£» 

™cJJt„made'ex"  ter  it  has  been  filed,  and  by  that  means  become  a  record  of  the 

cept  upon  or- 

der.  Court,  without  the  sanction  of  a  previous  order  (2).    Orders  for 

leave  to  amend  bills  are  usually  granted  on  the  application  of  the 
plaintiff,  and  may  be  had,  subject  to  the  rules  and  regulations 
hereafter  pointed  out,  at  any  period  of  the  cause  previously  to  the 
hearing  (3). 
By  the  64th  Order,  of  May,  1845,  leave  to  amend  a  bill  may 

(h)  Monekv.  The  Earl  of  Tanker-  (k)  3  M.  &  C.  653;    see  Order 

viAe,  10  Sim.  964.  37th  August,  1641,  which  has  been 

(f)  29th  Jane,  1331.    MSB.  m  w-  issued  .subsequently  to  this  cage. 
Zatone,  Beames. 

(1)  Trust  and  Fire  Ini.  Co.  v.  Jenkins,  8  Paige,  589. 

See  Bosanquet  v.  Marsham,  4  Simons,  573 ;  Richardson  9.  Richardsoa, 
5  Paige,  58 ;  Thomas  v.  Visiters  Fred.  Co.  School,  7  GUI  lb  John.  309.  hi 
this  last  case  an  additional  answer  to  an  amended  hill  was  ordered  to  he  tak- 
en off  the  file,  because  not  filed  with  leave. 

(2)  See  Thomas  v.  Viators  of  Fred.  Co.  School,  7  Gill  A  John.  369. 

(3)  See  Luce  v.  Graham,  4  John.  Ch.  170 ;  Hunt  v.  Holland,  3  Pawe,  78  > 
Rule  28th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  Uotted  State* ) 
Rule  10th  of  the  Regulation  of  Practice  in  Chancery,  Man. 
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be  obtained  at  any  time  before  answer,  upon  motion  or  petition,  By  Order  be- 
without  notice.  This  Order  does  not  seem  to  have  made  any  dif-  ore  nswer- 
ference  in  the  practice,  as  it  has  prevailed  since  the  revised  edi- 
tion of  the  Orders  of  1828,  issued  in  1831.  The  result  is,  that 
the  plaintiff  may  have  as  many  orders  of  course  to  amend  his  bill 
before  answer  as  he  requires.  After  he  has  obtained  any  such 
order  to  amend,  he  has  in  all  cases  in  which  the  order  is  not  made 
without  prejudice  to  an  injunction,  fourteen  days  after  the  date  of 
the  order  within  which  he  may  amend  his  bill.  If  he  does  not 
amend  within  fourteen  days,  the  order  becomes  void  (/),  and  the 
cause  as  to  dismissal  stands  in  the  same  situation  as  if  such  order 
had  not  been  made  (»)  (1). 

It  must  not  be  supposed  that  the  fact  of  the  plaintiff  not  mak- 
ing his  amendment  within  this  period,  precludes  him  from  obtain- 
ing another  similar  order  of  course  to  amend  upon  the  same  terms 
at  any  time  before  an  answer  has  been  put  in  (n).  If,  however,  in  injunction 
the  plaintiff  has  obtained  an  injunction  in  the  cause,  and  the  or-  causes. 
der  is  to  amend  without  prejudice  to  it,  then  the  bill  must  be 
amended  within  seven  days  from  the  date  of  the  order,  otherwise 
the  order  becomes  void,  and  the  cause  as  to  dismissal  stands  in 
the  same  situation  as  if  such  order  had  not  been  made  (o).  It 
would  seem  that  after  one  such  order  has  become  void,  a  second 
similar  order  to  amend  without  prejudice  to  the  injunction  cannot 
be  obtained  in  the  same  manner  as  successive  orders  to  amend  in 
other  than  injunction  causes  may  be  had  before  answer  (p)  (2). 

If  at  the  time  when  the  order  for  amendment  is  made,  none  of  Costs  of 
the  defendants  have  appeared,  the  plaintiff  is  entitled  to  amend  Amendment- 
without  payment  of  costs  (3).  So  also,  if  any  of  the  defendants 
having  appeared  have  not  answered,  and  if  no  new  engrossment  of 
the  bill  is  necessary,  the  plaintiff  may  amend  without  payment  of 
any  costs  to  them,  upon  procuring  the  office  copies  of  the  bills  of 
such  of  the  defendants  as  have  taken  them  to  be  amended.  Again, 
if  any  of  the  defendants  having  answered,  are  not  required  to  answer 

(I)  16th  Order,  May,  1845,  Art.  34.        (*)  16th  May,  1845,  Art.  35. 
(m)  70th  Order,  Mar,  1845.  (p)  60th  Order,  May,  1845. 

(*)  Nicholson  v.  Peile,  2  Bear.  497. 

(1)  The  proper  time  to  apply  for  leave  to  amend  ie  before  the  cause  is  at 
issue.     Story  £q.  Pk  §  886,  and  notes. 

(2)  An  injunction  bill  will  not  be  amended  unless  the  proposed  amend- 
ments are  distinctly  stated  to  the  Court,  and  verified  by  the  oath  of  the  plain- 
tiff; nor  unless  a  sufficient  excuse  is  rendered  for  not  incorporating  them  in 
the  original  bill.  Rogers  v.  Rogers,  1  Paige,  424.  See  West  v.  Coke,  1 
Murphy,  191. 

(3)  Whew  no  answer  or  plea  has  been  filed,  the  plaintiff  may  amend  without 
costs.    Saunders  v.  Frost,  5  Pick.  259 ;  Droulkrd  9.  Baxter,  1  Scam.  191. 
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By  Order  made  further,  and  no  new  engrossment  of  the  bill  is  necessary,  the  plaintiff" 
may  amend  in  like  manner  without  payment  of  any  costs.     In  such 
cases  the  amendments  in  the  office  copies  are  made  by  the  clerk  of 
records  and  writs.     If,  however,  the  plaintiff  requires  a  further  an- 
swer from  any  defendants  who  have  answered,  or  if  a  new  engross- 
ment of  the  bill  be  necessary,  then  the  plaintiff  must  pay  twenty  ahil- 
ings  costs  (q)  to  each  defendant  or  set  of  defendants  who  have  taken 
office  copies  or  answered.     The  practice  of  the  Court  requires,  that 
if  the  amendment  extend  in  any  one  place  to  a  hundred  and  eighty 
words  or  two  folios,  a  new  engrossment  is  necessary ;  or,  if  the  bill 
has  been  so  often  amended,  that  the  amendments  to  be  inserted, 
though  under  two  folios,  cannot  be  interlined  upon  the  record,  or 
are  so  considerable  as  to  blot  and  deface  it,  a  new  engrossment 
must  be  made  and  annexed  to  the  original  record  (q)  (1). 

The  draft  of  the  amended  bill  is  settled  and  signed  by  coun- 
sel (r),  and  in  addition  to  the  signature  of  counsel,  an  amended 
information  must  be  sanctioned  and  signed  by  the  Attorney-gen- 
eral. The  record  of  the  bill,  when  amended,  is  marked  with  the 
date  of  the  order,  and  of  the  day  on  which  the  amendment  is  made, 
and  is  thereupon  filed  (s). 

The  plaintiff's  solicitor  must  on  the  same  day  give  notice  to 
the  defendant's  solicitor  or  to  all  the  solicitors  for  the  defendants, 
if  more  than  one,  of  the  filing  thereof  (t). 
And  it  may  observed,  that  where  the  order  is  made  upon  pay- 
fa)  Boddington  v.  Woodley,  9  Sim.        (r)  Kirkley  v.  Burton,  5  Mad.  378. 
380 ;  Breeze  v.  English,  2  Hare,  638.        (s)  Order,  12th  of  May,  1838. 
(q)  1  Turn.  4b  V.  169;  Hinde,22.         (0  Ibid. 

(1)  In  Pierce  v.  West,  3  Wash.  C.  C.  354,  it  is  held,  that  the  amendment 
should  be  by  a  separate  bill,  and  not  by  interlining  the  original  bill.  So  in 
Walah  v.  Smyth,  3  Bland,  9,  21.  This,  however,  is  not  the  practice  in  all 
cases.  See  Luce  v.  Graham,  4  John.  Ch.  170  ;  Willis  v.  Evans,  2  Ball  & 
Beat.  225 ;  State  Bank  v.  Reeder,  Halat.  N.  J.  Dig.  172.  By  these  cases  it 
appears  that  if  there  be  not  much  new  matter  to  be  introduced,  it  is  to  be 
done  by  interpolation ;  but  if  much,  it  is  to  be  done  on  another  engrossment, 
to  be  annexed  to  the  bill,  in  order  to  preserve  the  record  from  being  defaced. 

The  plaintiff  may,  however,  set  forth  in  the  amended  bill  all  the  charges 
of  the  original  bill.  Fitzpatrick  t>.  Power,  1  Hogan,  24.  But  see  Walsh  t. 
Smyth,  3  Bland,  9,  21  ;  Luce  ©.  Graham,  4  John.  Ch.  170;  Willis  v.  Ev- 
ans, 2  Ball  &  Beat.  225.  In  Walsh  v.  Smyth,  ubi  supra,  it  was  held,  thai 
the  original  bill  should  be  recited  in  the  amended  bill  no  farther  than  is 
necessary  to  introduce  the  amendments,  so  as  to  avoid  impertinency.  See 
also  Luce  v.  Graham,  ubi  supra;  Bennington  Iron  Co.  v.  Campbell,  2 
Paige,  159. 

When  amendments  are  made  to  a  bill,  if  the  plaintiff  file  or  serve  an  entire 
new  bill,  incorporating  therein,  as  well  the  original  matter  as  the  amend- 
ments, he  must  distinctly  designate  the  amendments  in  the  new  bill  Ben- 
nington Iron  Co.  v.  Campbell,  2  Paige,  159.  See  also  Hunt  ».  Holland,  3 
Paige,  82 ;  Luce  v.  Graham,  4  John.  Ch.  170. 
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ment  of  costs,  those  costs  should  be  paid  or  tendered  before  any  Costs  paid  by 
further  proceedings  are  had,  otherwise  the  defendant  may  apply  to  v^i!"*!^, 
the  Court  to  stay  such  proceedings  until  the  plaintiff  has  fulfilled 
the  condition  by  making  the  required  payment  (u).    The  sum  of 
20s.  being  frequently  very  inadequate  to  remunerate  the  defend- 
ants for  the  expense  incurred  by  the  plaintiff  amending  his  bill ; 
by  the  29th  of  the  Orders  of  1828,  it  is  provided,   "  That  where  Costspaid  by 
a  plaintiff  is  directed  to  pay  to  the  defendant  the  costs  of  the  suit,  plaintiff  as 
then  the  costs  occasioned  to  a  defendant  by  any  amendment  of  co"tamc*,we 
the  bill  shall  be  deemed  to  be  part  of  such  defendant's  costs  in  the  to  be  paid  by 
cause  (except  as  to  any  amendment  which  may  have  been  made  him ' 
by  special  leave  of  the  Court,  or  which  shall  appear  to  have  been  amended^ 
rendered  necessary  by  the  default  of  such  defendant),  but  there  special  leave 
shall  be  deducted  from  such  costs  any  sum  or  sums  which  may  2r  tjwo"g^  dft" 
have  been  made  by  the  plaintiff  according  to  the  course  of  the  fault. 
Court  at  the  time  of  any  amendment."  Sums  already 

And  by  the  30th  of  the  same  Orders  it  is  directed,  that  when  P*»d,  deducted. 

upon  taxation  a  plaintiff  who  has  obtained  a  decree  with  costs  is  ^  „    , 

«         i     ,  *  i  „    .      ....  ,     Defendant's 

not  allowed  the  costs  of  any  amendment  of  the  bill,  upon  the  costs  deducted 

ground  of  its  having  been  unnecessarily  made,  the  defendant's  from  costs  paid 
costs  occasioned  by  such  amendment  shall  be  taxed,  and  the  der^ a  decree!0" 
amount  thereof  deducted  from  the  costs  to  be  paid  by  the  defend- 
ant to  the  plaintiff. 

Moreover,  the  Masters,  upon  special  applications  to  them,  may 
order  and  direct  whether  the  costs  of  the  application  shall  be 
costs  in  the  cause,  or  whether  such  costs,  or  any  part  thereof,  shall 
be  paid  by  any  of  the  parties  personally ;  and  in  the  latter  case  the 
said  Masters  respectively  shall  in  all  such  orders  either  fix  the 
sum  so  to  be  paid  for  such  costs,  or  tax  the  same  at  their  discre- 
tion (z). 

We  have  seen  before  that  where  a  plaintiff,  after  answer, 
changes  his  whole  case  by  amendment,  special  appplications  con- 
cerning the  costs  may  be  made  by  the  defendant  to  the  Court  (a). 

It  now  remains  to  consider  the  circumstances  under  which  a  Amending  af- 
bill  may  be  amended  after  answer  (1).     By  the  10th  Order  of  ^rda^s^,re 
May,  1845,  "  In  cases  where  there  is  a  sole  defendant,  or  where  lication. 

(«)  Breeze  v.  English,  2  Hare,  638.        («)  Ante,  p.  466. 
(z)  23rd  Order,  1833. 


(1)  See  Droullard  v.  Baxter,  1  Scam.  191 ;  Roles  29th  and  30th  of  the 
Equity  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1842;  Rules  10th  and  18th  of  the  Regulations  of  Practice  in  Chancery  in 
Massachusetts. 
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Costs  there  being  several  defendants,  they  all  join  in  the  same  answer, 
o^^jnending  ^  pjajnt jjf  mayy  after  answer  and  before  replication  or  undertak- 
ing to  reply,  obtain  one  order  of  course  for  leave  to  amend  the  bill, 
at  any  time  within  four  weeks  after  the  answer  is  deemed  or  found 
to  be  sufficient."  "  In  cases  where  there  are  several  defendants 
who  do  not  join  in  the  same  answer,  the  plaintiff  (if  not  precluded 
from  amending,  or  limited  as  to  the  time  of  amending  by  some 
former  order),  may  after  answer,  and  before  replication  or  under- 
taking to  reply,  at  any  time  within  four  weeks  after  the  last  an- 
swer is  deemed  or  found  to  be  sufficient,  obtain  one  order  of 
course,  for  leave  to  amend  his  bill  (6)." 

These  regulations  do  not  seem  to  have  altered  the  previous  prac- 
tice further  than  that  they  substitute  four  weeks  in  the  place  of  six 
weeks  after  the  answer,  or  the  last  of  several  answers  is  sufficient 
as  the  period  within  which  an  order  of  course  to  amend  may  be 
obtained.  In  computing  this  period  of  four  weeks  the  times  of 
vacation  are  not  to  be  reckoned  (c).  A  plaintiff  is  further  enti- 
tled to  an  order  for  leave  to  amend  a  bill  only  for  the  purpose  of 
rectifying  some  clerical  error  in  names,  dates,  or  sums,  which 
may  be  obtained  at  any  time  upon  motion  or  petition  without  no- 
tice (d). 

But  except  for  the  limited  purpose  just  mentioned,  when  an 
answer  has  once  been  put  in  by  any  one  defendant,  and  the  bill 
has  been  subsequently  amended,  the  plaintiff  is  not  entitled  as  of 
course  and  without  notice  to  another  order  to  amend,  and  this 
rule  applies  notwithstanding  some  of  the  defendants  may  answer 
subsequently  to  the  date  of  the  amendment 

In  the  case  of  the  Attorney-general  v.  Nethercoat  (c),  a  defend- 
ant was  added  by  amendment  after  answer,  and  Lord  Cottenham 
decided,  that  upon  the  proper  construction  of  the  13th  Order  of 


For  the  pur- 
pose of  recti- 
fying clerical 
errors. 


(b)  66th  Order,  May,  1845 ;  and 
16th  Order,  Arts.  32  and  33. 

(e)  14th  Order,  May,  1845,  and  p. 
336.  By  the  8th  Order  of  May,  1845, 
the  Vacations  to  be  observed  in  the 
several  offices  of  the  Court,  except  in 
the  office  of  the  Accountant-general, 
are  to  be  four  in  every  year,  viz.  the 
Easter  Vacation,  the  Whitsun  Va- 
cation, the  Long  Vacation,  and  the 
Christinas  Vacation ;  and 

1 .  The  Easter  Vacation  is  to  com- 
mence and  terminate  on  such  days  as 
the  Lord  Chancellor  shall  every  year 
specially  direct. 

2.  The  Whitsun  Vacation  is  to  com- 
mence on  the  third  day  after  Easter 
Term,  and  to  terminate  on  the  second 


day  before  Trinity  Term  in  every 
year. 

3.  The  Long  Vacation  is  to  com- 
mence on  the  10th  day  of  August, 
and  terminate  on  the  28th  day  of  Oc- 
tober in  every  year. 

4.  The  Christmas  Vacation  is  to 
commence  on  the  24th  day  of  Decem- 
ber in  every  year,  and  terminate  on 
the  6th  day  of  the  folio  wing  month  «f 
January;  and 

5.  The  days  of  the  commencesaent 
and  termination  of  each  Vacation  a» 
to  he  included  in  and  reckoned  part 
of  such  Vacation. 

(d)  65th  Order  of  May.  1845. 

(e)  3M.&C.604. 
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1828,  no  further  amendment  of  the  bill  could  be  made  even  as  Amending  af- 
against  the  defendant  so  added,  except  upon  a  special  application.  and  before' 
Although  the  13th  Order  of  1628,  has  been  discharged,  yet  as  the  Replication, 
language  of  the  order  substituted  in  its  place  is  similar  to  that  ^^~^s^~' 
upon  which  the  decision  was  made  (/),  the  rule  established  by 
the  above  case  remains  unaffected. 

For  the  purpose,  however,  of  determining  whether  an  order  of  After  insuffi- 
course  to  amend  can  be  obtained ;  an  answer  reported  by  the  cie 
Master  to  be  insufficient,  or  the  insufficiency  of  which  is  admitted 
by  the  defendant,  must  be  considered  as  no  answer,  and  conse- 
quently a  motion  to  amend  after  such  insufficient  answer,  or  after 
a  demurrer  or  plea  overruled,  is  of  course,  and  does  not  preclude 
the  plaintiff  from  obtaining  a  further  order  of  course  for  the 
amendment  of  his  bill  after  a  sufficient  answer  has  been  put  in  (1). 
It  must  however  be  recollected  that  an  answer  is  deemed  suffi- 
cient until  the  report  of  its  insufficiency  is  made  and  filed,  and 
further  that  an  amendment  of  the  bill  made  previously  to  the  filing 
of  such  report,  operates  as  an  admission  of  the  sufficiency  of  the 
answer ;  consequently,  however  insufficient  an  answer  may  be  in 
fact,  an  amendment  of  the  bill  before  the  report  of  such  insuffi- 
ciency is  filed,  will  have  the  effect  of  preventing  any  further  order 
to  amend,  as  of  course. 

All  the  applications  to  amend  hitherto  considered  are  of  course,  To  whom  ap- 
and  require  no  notice,  and  they  are  made  either  to  the  Lord  Chan-  PIlcati°n»  *° 
cellor,  the  Vice-Chancellor,  or  the  Master  of  the  Rolls;  formerly 
special  orders  to  amend,  were  in  like  manner  granted  by  the  Court 
itself;  but  now  by  3  &  4  Will.  IV.  c.  94,  s.  13,  the  Masters  in 
ordinary  of  the  Court  are  to  hear  and  determine  all  applications 
for  time  to  plead,  answer  or  demur,  and  for  leave  to  amend  bills, 
and  for  enlarging  publication,  and  all  such  other  matters  relating 
to  the  conduct  of  the  suits  in  the  Court  as  the  Lord  Chancellor, 
with  the  advice  and  assistance  of  the  Master  of  the  Rolls  and 
Vice-Chancellor,  or  one  of  them,  shall,  by  any  general  order  or 
orders,  direct,  in  such  manner  and  under  such  rules  and  regula- 
tions as  by  any  general  order  or  orders  to  be  also  issued  by  the 
Lord  Chancellor,  with  the  advice  and  assistance  aforesaid,  shall 
be  directed,  with  a  power  however  of  appeal  from  the  order  made 

(/)  66th  Order,  May,  1845.  "  No  leave  to  amend  shall  be  granted  after 
farther  order  of  coarse  is  to  be  grant-  an  answer  and  before  replication,  lin- 
ed after  an  answer  has  been  filed."  less,"  &c. 

13th  Order,  1828.     "  No  further 


(1)  Chase  v.  Dunham,  1  Paige,  572,  cited  post,  485,  in  note. 
40» 
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To  whom  Ap-  on  such  application  to  the  Lord  Chancellor,  Master  of  the  Rolls, 
Amend  "made.  or  Vice-Chancellor,  whose  order  made  upon  such   appeal  is  to  be 
v^w/  final  and  conclusive :  and  by  the  fourteenth  section  of  the  above 
Act,  it  is  enacted  that  no  such  application  as  above  mentioned 
shall  in  future  be  heard  by  any  of  the  judges  of  the  Court  of  Chan- 
cery, except  on  appeal  as  therein  before  provided.     Soon  after  the 
passing  of  the  above  Act,  a  doubt  was  suggested  to  the  Court  as 
to  whether  it  extended  to  all  cases  where  leave  was  required  to 
amend,  or  only  to  those  in  which  a  special   application  was  re- 
quired by  the  orders  and  practice  of  the  Court ;  and  in  Culling- 
worth  r.  Grundy  (g),  Lord  Brougham,  after  conferring  with  Sir 
J.  Leach,  M.  R.,  and  the  V.  C.  of  England,  decided,  that  the 
above  clause  was  confined  to  special  applications,  and  did  not  take 
away  the  jurisdiction  of  the  judges  of  the  Court  to  make  orders 
upon  motions  of  course. 
Operation  of        £s  thjs  ^ct  -lB  0f  consequence  in  the  practice  of  the  Court,  it 
3  &  4  Will.  ....  .     41      4.    Ml    .4  .. 

IV.  c.  94.         w|"  De  convenient  to  state  fully  its  operation. 

In  the  case  of  Strickland  v.  Strickland  (A)  Lord  Langdale,  M.  R., 
explained  the  peculiar  construction  which  had  been  pat  upon  it,  and 
observed,  "  That  it  had  received  a  liberal  construction,  and  had  been 
construed  with  reference  to  the  established  rules  and  practice  of  the 
Court,  and  with  a  view  to  carry  into  effect,  and  not  defeat  the  in- 
tention of  the  legislature.  Though  it  says,  that  certain  things  are 
to  be  done  by  the  Master,  and  by  the  Court  upon  appeal  only,  jet 
it  has  been  held,  that  in  some  cases,  convenience  and  the  interests 
of  the  suitors  require  that  the  order  should  be  made  by  the  Court 
in  the  first  instance.  Thus,  when  the  order  is  of  course,  and  re- 
quires neither  hearing  nor  argument,  as  in  the  case  of  an  order  of 
course  to  amend,  the  Court  holds  it  unnecessary  to  make  an  ap- 
plication to  the  Master.  So  when  the  practice  is  regulated  by 
the  general  Orders,  and  it  becomes  necessary  in  particular  cases 
to  relax  or  dispense  with  them,  it  is  held  that  the  Act  does  not  ap- 
ply, for  the  Master  has  no  power  to  relax  or  dispense  with  the 
general  Orders  of  the  Court.  Thus,  where  the  general  Orders 
directed  that  no  order  to  amend  shall  be  made,  except  within  a 
stated  time,  the  Master  has  no  power  to  grant  leave  to  amesd, 
after  that  time  has  expired.  It  would  be  highly  absurd  to  go  to 
the  Master  for  that  which  he  has  not  authority  to  give,  and  then 
come  to  the  Court,  by  way  of  appeal,  from  the  Master's  decision. 
Another  instance  is,  where  a  party  requires  something  which  he 
may  obtain  on  an  application  to  the  Master,  but  which  is 

J>)2M.&  E.  359;  see  orders  of       (A)  4  Beav.  146. 
1838,  23,  24,  and  85. 
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tially  connected  with  something  else  which  the  Master  has  not  Amending  af- 
power  to  grant.    In  each  a  case,  the  application  is  properly  made     ^before' 
to  the  Court    It  would  he  a  grievous  hardship,  and  an  unneces-    Replication. 
sary  expense,  to  make  a  party  separate  the  two  things,  and  be  re- 
quired to  make  two  applications,  one  to  the  Master,  and  the  other 
to  the  Court.    And  again,  where  the  cause  is  before  the  Court  at 
the  hearing,  or  on  any  occasion,  and  the  whole  facts  having  been 
necessarily  brought  before  the  attention  of  the  Court,  it  is  sug- 
gested, that  an  amendment,  or  something  else,  is  necessary :  in 
such  a  case,  the  Court  will  itself  make  the  order ;  for  nothing 
would  be  more  uselesss,  than  to  send  the  matter  for  adjudication 
to  an  inferior  jurisdiction,  when  the  appellate  Court  has  already 
cognizance  of  all  the  facts  necessary  for  a  decision.1' 

If  after  one  order  of  course  to  amend,  obtained  subsequently  to  Second  order 
an  answer,  the  plaintiff  is  desirous  of  amending  the  second  time,  ^™ePn 
he  may,  under  this  Act,  make  a  special  application  to  the  Master 
for  leave  so  to  do ;  and  for  this  purpose,  he  must  take  out  a  war- 
rant, specifying  at  its  foot  the  object  of  the  application,  and  serve 
the  same  two  clear  days  before  the  return  (t)  (1).    If  this  special 
application  is  made  within  the  period  of  four  weeks  from  the  time  How  obtained. 
when  the  answer,  or  last  answer,  is  deemed  sufficient,  it  may,  un- 
der the  67th  Order  of  May,  1845,  be  granted  upon  affidavit  to  the 
effect :  —  1.  That  the  draft  of  the  proposed  amendments  has  been  0n  what  affi- 
settled,  approved,  and  signed  by  counsel ;  and  2.  That  such  amend-   avi 
ment  is  not  intended  for  the  purpose  of  delay  or  vexation,  but  be- 
cause the  same  is  considered  material  for  the  case  of  the  plaintiff. 
Without  such  affidavits,  the  application  cannot  be  granted,  and 
they  must  be  made  either  by  the  plaintiff  and  his  solicitor,  or  by 
the  solicitor  alone,  in  case  the  plaintiff,  from  being  abroad  or  other- 
wise, is  unable  to  join  therein  (4). 

If  the  Master,  upon  the  case  made  before  him,  refuse  to  grant 
an  order  to  amend,  the  plaintiff  may  appeal  from  his  decision  to 
the  Court,  but  during  such  period  of  four  weeks  after  the  answer 
or  the  last  of  the  answers  is  to  be  deemed  sufficient,  the  Court 
does  not  make  orders  for  leave  to  amend  otherwise  than  upon 
appeal  (J). 

In  the  oase  of  Bertolazzi  v.  Johnston  (»),  the  original  bill  was 
filed  against  the  sole  defendant,  after  whose  answer  the  plaintiff 
amended  and  made  other  persons  parties  defendants.    A  question 

(t)  20th  Order,  December,  1833.  (Z)  3  &  4  Will.  IV.  c.  94,  b.  14. 

(*)  69th  Order,  May,  1845.  (m)  2  Hare,  632. 

(1)  See  Kirby  v.  Thompson,  6  John.  Ch.  79. 
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Amending  af-  there  arose  whether  the  addition  of  parties  to  the  bill  bad  the 
and  before'  e^ect  of  giving  a  new  point  of  time  from  which  the  period  of  six 
Replication  weeks,  mentioned  in  the  13th  Order  of  1828,  was  to  be  computed. 
Titf^dmiZr'  ^lT  "*'  ^'8ram>  "**•  C.,  decided  that  it  did  not  do  so,  and  it 
which  juriBdic-  seems  clear  that  this  decision  will  apply  to  the  66th  Order  of 
ton  of  the  May,  1845,  so  that  a  plaintiff  amending  his  bill  after  answer,  bj 
ues.  adding  new  defendants,  will  not  acquire  a  right  to  obtain  a  spe- 

cial order  to  amend  under  the  66th  Order  within  four  weeks  after 
the  answers  of  the  new  defendants  deemed  sufficient,  but  the  time 
during  which  the  plaintiff  may  amend  under  that  Order  must  be 
counted  from  the  date  when  the  last  answer  of  the  original  defend- 
ants was  sufficient 
To  whom  the        Under  the  13th  Order  of  1828,  when  the  period  of  six  weeks 
application       from  the  sufficiency  of  the  last  answer  had  expired,  the  jurisdiction 
mast  be  made.  Qf  tne  a^^^y  to  gjve  jeave  to  amend  ceased,  upon  the  principle 
that  the  language  of  the  13th  Order  was  peremptory  in  forbidding 
further  orders  to  amend,  and  that  the  Masters  had  no  power  to 
dispense  with  the  general  Orders  of  the  Court  (n).     The  language 
of  the  13th  Order  of  1828,  upon  which  this  decision  was  made 
is,  that  "  No  order  to  amend  shall  be  made  after  answer,  and  be- 
fore replication,  either  without  notice,  or  upon  affidavit,  in  man- 
ner hereinafter  mentioned,  unless  such  order  be  obtained  within 
six  weeks  after  the  answer ;"  this  language  is  not  to  be  found  in 
the  66th  of  the  Orders  of  1845,  and  moreover,  these  last-mention- 
ed Orders  seem  to  contemplate  leave  to  amend  being  obtained 
from  the  Master  after  the  expiration  of  the  four  weeks  from  the 
sufficiency  of  the  last  answer;  for  by  the  68th,  it  is  directed,  that 
"  After  the  plaintiff  has  filed  or  undertaken  to  file  a  replication, 
or  after  the  expiration  of  four  weeks  from  the  time  when  the  an- 
swer or  last  answer  is  deemed  sufficient,  a  special  order  lor  leave 
to  amend  a  bill  is  not  to  be  granted  without  further  affidavit  show- 
ing that  the  matter  of  the  proposed  amendment  is  material,  and 
could  not  with  reasonable  diligence  have  been  sooner  introduced 
into  such  bill." 
After  the  ex-        As  the  67th  and  68th  Orders  together  define  the  affidavits  witb- 
four  weeks       out  wmcu  the  plaintiff  cannot  obtain  an  order  to  amend  after  the 
from  aufficien-  expiration  of  four  weeks  from  the  time  that  the  answer  or  last  an- 
cy  o    answer.  gweJp  jg  deemed  8Ufficient,  it  may  be  inferred,  that  hereafter  orders 
to  amend  may  at  this  period  of  the  cause  be  granted  by  the  Master 
upon  such  affidavits ;  and  if  that  be  the  case,  it  must  follow  that 


267; 


n)  Lloyd   v.  Wait,  4  M.  &  C.    244;  Bertolairi  v.  Johnston,  2  Hare, 
'    Smith  «.  Webster,  3  M.  A  C.    634. 
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such  orders  will  not  then  be  granted  by  the  Court  otherwise  than  After  Replica- 

,  8  '  tion. 

upon  appeal.  v^-s/-^-' 

Before  the  Orders  of  1845,  when  the  period  of  six  weeks  from 
the  sufficiency  of  the  last  answer  had  expired,  and  before  replica- 
tion, the  Court  itself,  under  its  power  of  dispensing  with  the 
general  Orders,  sometimes  received  applications  for  leave  to 
amend,  It  seems  that  such  ap  application  was  not  granted  with- 
out an  affidavit  in  addition  to  those  mentioned  in  the  last  page, 
showing  that  the  matter  of  the  proposed  amendment  was  material, 
and  could  not  with  reasonable  diligence  have  been  sooner  intro- 
duced into  such  bill  (0). 

Before  the  Orders  of  1645  were  issued,  the  Masters  had  juris-  Amendment 
diction  to  grant  leave  to  amend  after  replication;  but  it  was  neces-  J^*  replica- 
sary  for  that  purpose  that  they  should  have  been  satisfied  by  affi- 
davit, "  that  the  matter  of  the  proposed  amendment  was  material, 
and  could  not  with  reasonable  diligence  have  been  sooner  intro- 
duced into  this  bill  (q)  (1)."  In  addition  to  this  affidavit,  which 
was  all  that  was  directly  required  by  the  general  Orders,  Lord 
Cottenham  seems  to  have  considered  that  it  was  incumbent  upon 
a  plaintiff,  applying  for  leave  to  amend  after  replication,  to  depose 
to  the  facts  required  by  the  67th  and  68th  Orders  of  1845,  and 
also  to  state  the  nature  of  the  amendments  he  proposed  to  make 
(r).  The  67th  and  68th  ($)  Orders  of  1845,  now  determine  the 
affidavits  upon  which  the  plaintiff  may  apply  to  the  Master  for  an 
order  to  amend  after  replication ;  but  it  may  be  observed,  that  the 
further  affidavit  to  be  made  for  the  purpose  of  obtaining  an  order 
to  amend  after  replication,  or  after  four  weeks  from  the  suffi- 
ciency of  the  last  answer,  must  show  that  the  proposed  amendment 
is  material ;  and,  according  to  Sir  J.  Wigram,  V.  C,  this  can- 
not be  established  without  the  judge  to  whom  the  application  * 
is  made  being  made  acquainted  with  the  nature  of  the  amend- 
ment (t) 

Before  the  Orders  of  1828,  it  was  the  practice  to  allow  the 
plaintiff  after  replication,  to  amend  his  bill  for  the  limited  pur- 

(0)  2  Hare,  637.  (#)  Pages  475  and  476. 

(0)  15th  Order,  1828.  (t)  PhSlips  c.  Goding,  1 H.  43. 
(r)  4  M.  &  C.  8. 

(1)  Thorn  v.  Germand,  4  John.  Oh.  363. 

If  the  plaintiff  files  a  replication  to  the  answer  after  he  is  apprised  of  the 
necessity  of  an  amendment  to  his  bill,  he  precludes  himself  from  making 
such  amendment.    Vermilyea  v.  Odell,  4  Paige,  121. 

The  application  to  amend  should  be  made  as  soon  as  the  necessity  for 
an  amendment  is  discorered.    Rogers  v.  Rogers,  1  Paige,  424. 
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After         pose  of  adding  parties  without  withdrawing  his  replication,  and 
R*P™***°*-   leave  for  amendments  of  this  kind  was  obtained  by  motions  of 
For  the  par-     course  (1). 

pose  of  adding  in  tne  case  0f  Brattle  v.  Waterman  («),  the  V.  C.  of  England 
decided,  that  this  practice  still  continued,  and  said,  that  the  Or- 
ders of  1828  did  not  apply  to  amendments  by  adding  parties. 

The  68th  Order  of  May,  1845,  like  the  15th  of  1828,  does  not 
in  terms  mention  amendments  by  adding  parties,  bat  as  by  the 
65th  Order  (»),  leave  to  amend  for  rectifying  clerical  errors,  &c. 
may  be  obtained  at  any  time,  and  no  mention  is  made  of  amend- 
ments for  adding  parties ;  it  is  presumed  that  now  amendments  for 
adding  parties,  are  subject  to  the  same  restrictions  as  amendments 
for  general  purposes.     In  support  of  this  view,  it  may  also  be  ob- 
served, that  the  15th  Order  of  1828  had  reference  in  terms  to 
cases  where  the  replication  was  withdrawn,   and  consequently 
from  its  language  an  inference  could  be  drawn,  that  it  was  not 
intended  to  apply  to  amendments  for  adding  parties  which  do 
not  require  the  replication  to  be  withdrawn  ;  whereas  the  68th 
Order   of  1845  appears  to   apply   to   all  amendments,  whether 
of  such  a  nature  as  to  require  the  replication  to  be  withdrawn 
or  not. 
Amendment         **  lB  stated  that  the  Court  will,  even  after  publication  has  pass- 
after  publica-    ed,  and  the  cause  set  down,  suffer  the  bill  to  be  amended  by  add- 
ing parties  (x)  (2).     And  there  does  not  seem  to  be  any  thing  in 
the  recent  Orders  to  prevent  the  continuation  of  this  practice, 
upon  sufficient  affidavits  under  the  68th  Order ;  but  it  appears  that 
if  the  parties  are  added  after  publication  has  passed,  the  cause  as 
to  such  parties  must  be  heard  upon  bill  and  answer  only  (y).    A 
bill,  however,  cannot  be  amended  after  publication  in  any  other 
respect  than  by  making  patties,  and  no  new  charge  can  be  intro- 
duced, or  material  fact  put  in  issue,  which  was  not  so  before ;  hot 
a  supplemental  bill  should  be  preferred   (z)   (3).    And  where  a 


(u)  4  Sim.  125.  5 ;  Quantock  v.  Bullen,  5  Mad.  81. 

(t>)  Page  472.  (z)  Goodwin  v.  Goodwin,  3  At*, 

(x)  Hind.  25.  371 ;  Milttgan  v.  Mitchell,  1  M.  A 

(y)  Ibid;    aee  James  v.  James, 4  C.433. 
Beav.  580;  Pratt  v.  Barker,!  Sim. 


(1)  See  Small  v.  Attwood,  2  Yonnge  &  Jer.  512. 

(2)  See  Thorn  v.  Germand,  4  John.  Ch.  363.    Bnt  see  Pleasants  t.  Lo- 
gan, 4  Hen.  &  Mnnf.  489. 

(3)  After  the  witnesses  in  a  cause  have  been  examined,  and  the  proofii 
closed,  no  amendment  of  the  bill  is  allowed,  except  in  matters  of  mere  form, 
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plaintiff,  by  a  false  suggestion  that  the  cause  was  at  issue  only,  had  After  Publica- 
obtained  an  order  for  liberty  to  amend  his  bill,  by  the  addition  of  y^^-^^y 
a  prayer  which  had  been  accidentally  omitted,  the  order  was  dis- 
charged upon  a  motion  made  by  the  defendant  at  the  opening  of 
the  cause  when  it  came  on  for  hearing  (a).     It  is  said,  in  an  £™*?£meilt 
anonymous  case,  in  Atkyns  (b),  that,  after  publication  has  been  JeB  after  pub- 
passed,  there  is  no  instance  of  a  plaintiff  obtaining  an  order  to  Hcation  with- 
amend  without  withdrawing  his  replication  (1).      The  obser- ?™iicatj0B 
ration,  however,  appears  to  be  a  mere  dictum,  and  it  certainly 
cannot  apply  to  cases  where  the  amendment  is  merely  by  adding 
parties,  in  which  case  to  require  the  replication  to  be  withdrawn 
previously  to  the  amendment  would  be  absurd,  as  the  only  pur- 
pose answered  by  withdrawing  it  must  be  that  of  enabling  the 
plaintiff  to  reply,  de  novo,  to  the  answers  of  the  new  defendants, 
which  would  be  useless,  the  rule  being,  as  above  stated,  that,  in 
such  cases,  the  cause  as  to  those  defendants  must  be  heard  upon 
bill  and  answer  only.     In  Habergham  v.  Vincent  (c),  Lord  Thur- 
low  intimated  an  opinion,  that  after  a  decree  had  been  made,  pass- 
ed and  entered,  without  bringing  before  the  Court  a  personal  re- 
presentative who  had  become  so  after  the  bill  was  filed,  he  might 
be  added  by  amendment,  and  that  a  motion  for  the  purpose  would 
be  regular,  provided  it  was  only  for  the  purpose  of  making  him 
a  witness  to  what  was  done  in  the  Master's  office ;  but  that,  if 
there  was  any  thing  in  the  decree  affecting  him  in  the  way  of  an 
order  to  pay,  such  an  order  would  be  out  of  the  power  of  the 
Court. 

Where  it  is  intended  to  amend  a  bill  after  replication  filed,  by  In  what  cases 
the  addition  of  new  facts  or  charges,  the  proper  course  is  to  apply  ne^*8ar7  to 
for  leave  to  withdraw  the  replication  and  amend ;  and  it  seems  lication  before 
that  an  order  of  this  description  may  be  obtained  at  any  time  be-  amendment. 
fore  publication,  upon  application  to  the  Master,  supported  by  the 
affidavits  required  by  the  67th  and  68th  Orders  of  1845. 

Sometimes  the  Court,  at  the  hearing,  will  order  a  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to  perfect  his  case  by  amend- 
ment, upon  his  paying  the  costs  of  the  day.  Thus,  as  we  have 
seen,  that  at  the  hearing,  if  the  record  appears  to  be  defective  for 

(a)  Harding  v.  Cox,  2  Atk.  583.  (c)  1  Yes.  J.  66. 

\b)  1  AtkTSl. 

and  that  under  very  special  circumstances.    Bowen  v.  Idley,  6  Paige,  4ff7. 
See  Wilbur  v.  Collier,  1  Clark,  315;  Shephard  v.  Merrill,  3  John.  Ch.  423. 
(1)  Story  Eq.  PI.  §  887. 
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By  Order  made  want  of  proper  parties,  the  Court  will  allow  the  cause  to  stand 
attheHe^nng.  oyer  for  the  pi^af  to  amend  his  bill  by  adding  parties  (<),  or, 

Where  defect   where  the  parties  are  too  numerous  to  be  brought  before  the  Court, 
-  parties  ap-    to  ^teT  the  form  0f  the  bill,  by  making  it  a  bifl  by  the  plaintiffs  on 
behalf  of  themselves  and  others  (/).    This  practice  is  not  con* 
fined  to  amendment,  by  adding  parties ;  we  hare  seen  that  it  will 
be  extended  to  permit  the  plaintiff  to  show  why  he  cannot  bring 
the  necessary  parties  before  the  Court,  &c  (g). 
Where  matter       3°  ^80j  where  a  matter  has  not  been  put  in  issue,  with  suffi- 
not  put  in  is-    cient  precision,  the  Court  has,  upon  hearing  the  case,  given  the 
cie^rcertaln- "  plaintiff  liberty  to  amend  the  bill,  for  the  purpose  of  making  the 
ty.  necessary  alteration  (A).     And  so,  as  we  have  seen,  the  Court  will 

sometimes  at  the  hearing  permit  the  prayer  of  the  biO  to  be  amend- 
ed, so  as  to  make  it  more  consistent  with  the  case  made  by  the 
Where  prayer  P^111^  ^^  tne  one  ne  nas  ^readf  introduced  (1).    And  where 
inconsistent      a  plaintiff  had  amended  his  bill,  and  by  accident  had  omitted  to 
with  case         insert  in  the  amended  bill  the  prayer  for  relief,  although  it  was  in 
the  original  bill,  the  Court  has  put  off  the  cause  in  order  that  the 
plaintiff  might  have  an  opportunity  to  re-amend  his  bill  by  insert- 
ing it  (t). 
Where  im-  Wherever  improper  submissions  have  been  made  in  a  bill  on 

Pf0°npBe;nu^f  behalf  of  infants,  the  Court  will,  at  the  hearing,  order  that  the  bill 
of  infants.  shall  be  amended  by  striking  out  the  submission  (k).  Upon  the 
Where  infant  same  principle,  where  an  infant  heir  at  law  had  been  made  a  co- 
made^o- Jlain-  Plaintiff>  L^d  Redesdale  ordered  the  cause  to  stand  over,  with 
tiff.  liberty  to  the  plaintiff  to  amend  his  bill,  by  making  the  heir  at 

law  a  defendant  (/) ;  and  where  a  matter  has  not  been  put,  by  the 
bill,  properly  in  issue,  to  the  prejudice  of  the  defendant,  the  Court 
has  generally  ordered  the  bill  to  be  amended  (m).    The  Court 
of  an  appeal"*  nafl  even  Saae  to  the  extent  of  allowing  the  plaintiffs,  at  the  hear- 

(e)  Ante,  p.  341.  (t)  Harding  *.  Cox,  3  Atk.  583. 

(/)  Ante,  p.  293  (A)  Serle  v.  St.  Eloy,  2  P.  Wins. 

(g)  Milligan  v.  Mitchell,  1  M.  &  386;  ante,  96. 

C.  511.  (0  Plusket  «.  Jotoe,  2  Scho.  * 

(h)  Lord  Red.  326,  cites  2  Bro.  P.  Lef.  159. 

C.  194,  sed  vide  Filkin  v.  Hill,  4  Bro.  (m)  Lord  Red.  3£7. 
P.  C.  (Ed.  Tomlise)  640. 


(1)  Clifton  v.  Haig,  4  Desaus.  330,  cited  post,  482,  in  note ;  Lron  *. 
Tallmadffe,  1  John.  Ch.  184. 

But  where  a  vendee  of  land  has  brought  his  bill  for  the  recission  of  the 
contract,  he  will  not  be  permitted  to  change  the  prayer  of  his  bill  and  claim 
a  specific  execution  thereof  to  the  prejudice  of  a  subsequent  pfurehaseT. 
Williams  v.  Starke,  2  B.  Monroe,  196, 197. 
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ing  of  an  appeal,  to  amend  their  bill,  by  converting  it  from  a  bill  By  Order  made 
into  an  information  and  bill  (n)  (1).  V^-n^J^J" 

It  frequently  happens  that,  upon  the  argument  of  a  demurrer,  Upon  argu- 
the  Court,  where  the  ground  for  demurring  can  be  removed  by  ment  of  de" 
amendment,  has,  in  order  to  avoid  putting  the  plaintiff  to  the  ex* 
pense  of  filing  a  new  bill,  instead  of  deciding  upon  the  demurrer, 
given  the  plaintiff  liberty  to  amend  his  bill  on  payment  of  the 
costs  incurred  by  the  defendant ;  because,  after  a  demurrer  allow- 
ed to  the  whole  bill,  the  bill  is  so  completely  out  of  Court  that  no 
amendment  can  take  place  (o)  (2) ;  and  where  the  demurrer  is  for 
want  of  parties,  the  Court,  in  general,  annexes  to  the  order  allow-  Where  demur- 
ing  the  demurrer  a  direction  that  the  plaintiff  shall  be  at  liberty  rer  (or  want 
to  amend  his  bill  by  adding  parties  thereto,  provided  they  so  amend 
within  the  usual  period  (3). 

Sometimes  the  Court  has  even,  upon  the  hearing  of  an  interlo-  Upon  an  inter- 
cutory  application,  allowed  the  plaintiff  to  amend  his  bill,  so  as  lo©?t°ry  appli- 
to  afford  him  a  ground  for  making  such  application.  Thus,  where 
a  motion  was  made  on  the  part  of  a  plaintiff  for  a  defendant  to 
produce  a  deed,  before  an  examiner,  the  possession  of  which  by 
the  defendant  was  not  admitted  by  the  answer,  in  consequence  of 
no  allegation  having  been  inserted  in  the  bill  that  it  was  in  his 
possession,  Sir  J.  Leach,  V.  C,  and  afterwards  Lord  Eldon,  upon 
application,  gave  the  plaintiff  leave,  though  the  cause  was  at  issue, 
to  amend  the  bill  for  the  purpose  of  obtaining  that  admission  (p). 

But  although  the  Court  will  sometimes,  at  the  hearing,  allow 
the  case  to  stand  over,  with  liberty  for  the  plaintiff  to  amend  his 

(»)  President  of  St.  Mary  Magda-  495,  497;  Breaaeden  v.  Decreets,  2 
len  v.  Sibthorp,  1  Rubs.  154.  Cha.  Ca.  196,  ante,  460-466;  vide 

(0)  Lord  Coningsby  v.  Jekyll,  2    Lloyd  v.  Loring,  6  Yes.  773. 

P.  Wms.  300;  S.  C.  2  Eq.  Ca.  Ab.        (p)  Barnett  v.  Noble,  Uac.  &  W. 
59;  Smith  v.  Barnes,  Dick.  67,  vide    227. 
etiam,  Mason  v.  Lake,  2  Bro.  P.  C. 

(1)  Leave  will  be  granted  to  amend  in  the  Court  of  Appeals,  if  it  there  be 
found  necessary,  in  order  to  let  in  the  whole  merits  of  the  case.  Lenoir  v. 
Winn,  4  Desaus.  65;  Rodgers  v.  Jones,  1  M'Cord  Ch.  226;  M'Kim  v. 
Odom,  3  Bland,  407 ;  Drummond  v.  Magruder,  9  Cranch,  122. 

(2)  After  a  special  demurrer  to  a  bill,  the  plaintiff  may  have  leave  to 
vamend,  on  payment  of  costs.  Rose  v.  King,  4  Hen.  &  Munf.  475.  So 
where  a  mere  formal  objection  to  a  bill  was  made  by  demurrer  ore  tenus,  the 
plaintiff  was  permitted  to  amend.  Garlick  v.  Strong,  3  Paige,  440.  So  also 
upon  the  allowance  of  a  demurrer  for  want  of  equity,  upon  the  ground  of  a 
formal  defect  in  the  bill.  M'Elwain  v.  Willis,  3  Paige,  505 ;  Hunt  v.  Rous- 
maniere,  2  Mason,  342 ;  Beauchamp  v.  Gibbs,  1  Bibb,  483. 

(3)  A  bill  may  be  amended  on  payment  of  costs  after  a  demurrer  for  want 
of  parties  and  argument.  Marshall  v.  Lovelass,  Cam.  &  Nor.  239,  264 ; 
Beniein  v.  Lovelass,  ib.  520. 
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After  Plea  or  bill,  the  plaintiff  ought  to  be  careful  before  the  cause  conies  on  Co 
Demurrer.  kave  ^  recor(j  -m  a  proper  state,  to  enable  the  Court  to  make  a 
complete  decree  upon  the  point;  for,  as  we  hare  seen,  the  plain- 
tiff himself  cannot,  when  the  cause  comes  on  for  hearing,  (unless 
under  particular  circumstances,  or  with  the  consent  of  the  de- 
fendant,) obtain  leave  to  amend  his  bill,  even  upon  the  usual  terms 
of  paying  the  costs  of  the  day  (1) ;  and  if  a  decree  were  to  be 
obtained  upon  the  pleadings,  which  are  defective  in  a  material 
point,  it  would  afterwards  be  liable  to  be  set  aside  for  error. 
Leave  to  It  is  stated,  in  the  Treatise  on  Pleadings  (9),  that  liberty  to 

Ta^lo^ed  amend  *  bU1»  ***«*  allowance  of  a  plea,  may  be  obtained  accord- 
not  granted  of  ing  to  the  common  practice  of  the  Court ;  but  it  mast  not  be  ua- 
course.  derstood  from  this  that  the  granting  of  snoh  liberty  to  amend  is 

^ea  to'iMxT  kjr  any  means  a  matter  of  course,  even  where  the  plea  covers  only 
only.  part  of  the  bill.    This  was  decided  in  Taylor  a.  Shaw  (r),  where 

But  mutt  be     a  motion  to  amend  after  plea  allowed  was  made,  as  of  course,  but 
cUd  motion"1*  ^  registrar  havmg  refused  to  draw  up  the  order,  the  plaintiff 
moved,  upon  a  general  notice  (supported  by  an  affidavit,  stating 
that  the  settled  account  was  erroneous,  and  generally  that  he 
could  introduce  divers  charges  whereby  he   could  fckify  and 
displace  the  alleged  stated  account),  but  Sir  J.  Leach,  V.  C.# 
Specifying  the  re(lu're^  *h*t  the  plaintiff  should  serve  a  new  notice  of  motion, 
amendments,    in  which  he  should  state  the  particulars  of  the  amendments  he 
c'  proposed  to  introduce  into  the  bill ;  and  upon  that  being  done, 

his  Honor  dismissed  the  motion,  with  costs,  because  the  proposed 
amendments  went  no  further  than,  either  to  show  that,  in  fact,  the 
plea  was  not  true,  or  that  if  it  were  true  the  plaintiff  ought  to  be 
be  permitted  to  surcharge  and  falsify  it;  and  his  Honor  was  of 
opinion  that  if  the  plaintiff  meant  to  disprove  the  plea  he  must  go 
to  issue  upon  it :  and  it  would  be  useless  to  permit  him  to  intro- 
duce new  matter  to  that  effect  in  his  bill,  because  the  plea  protect* 
ed  the  defendant  from  answering  it ;  and  if  the  plaintiff  meant  to 
make  a  new  case,  which  would  avoid  the  effect  of  the  plea,  and 
be  consistent  with  it,  he  ought  to  have  moved  for  leave  to  amend 
before  the  argument  of  the  plea,  and  it  was  then  too  late  to  do  so. 
Order  to  I*  mav  De  observed  in  this  place,  that  where  a  plea  for  want  of 

amend,  pend-    parties  was  put  in  to  a  bill  of  discovery,  which  had  been  filed  in 

^pie^tf^ga-      (*)  Lord  Red.  981.  (r)  8  8.  & 8.  13 ;  see  48thOrdetf 

lar.  1846,  and  post,  Ch.  on  Flea*. 

(1)  Leave  may  be  granted  to  amend  the  prayer  of  the  bill  after  hearing. 
Clifton  v.  Haig,  4  Detaus.  390, 

If  a  formal  charge  of  fraud  were  necessary,  but  had  been  omitted,  the 
Court  would  give  leave  to  amend  even  at  the  hearing.  Wambnnee  iTfcan- 
nedy,  4  Detain.  480. 
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aid  of  an  ejectment  at  Law,  on  the  ground  that  the  trustees  in  After  Plear  or 
whom  the  legal  estate  was  vested  were  not  co-plaintiffs  with  the 
cestui  que  trusts,  and  upon  argument  a  ease  was  sent  for  the  opin- 
ion of  a  Court  of  Law,  but  the  parties  not  being  able  to  agree 
upon  the  case,  the  bill  was  amended  by  adding  the  trustees  as  co- 
plaintiffs,  Lord  Eldon  discharged  the  order  to  amend  for  irregu* 
larity,  as  having  been  obtained  while  the  judgment  on  plea  was 
pending  (*).  Afterwards,  however,  upon  the  plaintiffs  moving 
that  the  Vice-Chancellor's  order  directing  the  case  to  be  stated 
might  be  discharged,  and  that  the  plaintiff  might  be  at  liberty  to 
amend  this  bill  by  the  introduction  of  facts  to  show  that  the  legal 
estate  was  in  the  trustees,  and  that  there  .was  a  count  in  the 
declaration  in  ejectment  on  the  demise  of  such  trustees,  the  Lord 
Chancellor  made  such  an  order,  but  upon  condition  of  the  plain- 
tiff's consenting  to  the  plea  being  allowed  (ti). 

It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff  Where  plea 
may  in  some  cases  have  leave  to  withdraw  his  replication  and  ^der  to  with- 
amend,  but  that  such  leave  is  not  a  matter  of  course,  and  can  on-  draw  replica- 
\j  be  obtained  on  a  special  motion  (x) ;  and  therefore  where  an  J^nd  maatbe 
order  to  withdraw  replication  to  plea,  and  amend,  was  obtained  as  on  special  ap- 
a  motion  of  course,  it  was  discharged  for  irregularity,  and  the  PUcati°n- 
amended  bill  taken  off  the  file. 

It  was,  before  the  Orders  of  1899,  a  matter  of  considerable 
doubt  when  a  plaintiff  had  obtained  the  common  injunction  for 
want  of  answer  whether  he  could  under  any  circumstances  amend 
his  bill,  by  order  as  of  course,  without  losing  the  benefit  of  the 
injunction ;  it  seems  clear  that  he  could  not  have  done  so  after 
answer  put  in  by  the  defendant  (y),  but  that  before  answer  he 
might  have  obtained  as  of  course,  an  order  to  amend  his  bill 
without  prejudice  to  the  injunction  (b) :  as  the  practice  is  now 
settled  by  the  60th  Order  of  October,  1845,  it  is  not  necessary  to 
refer  further  to  the  cases :  by  this  Order  the  plaintiff  in  any  in- 
junction cause  having  obtained  the  common  injunction  to  stay 
proceedings  at  Law,  may  (either  before  or  after  the  answer  of  the 
defendant  is  put  in,  and  whether  such  injunction  be  or  be  not 
continued  to  the  hearing  of  the  cause)  obtain  one  order  as  of 
course  to  amend  his  bill  without  prejudice  to  the  injunction. 

(I)  Ld.  Cholmondeley  v.  Clinton,  536;  Lord  Delvin  v.  Smith,  Mow- 

2  Mer.  71.  ley,  204,  and  Eden  on  Injunctions, 

(u)  Ibid.  74.  120;   Bliss  v.  Boscawen,  2  V.  &  B. 

(z)  Carleton  v.  L'Estrange,  1  Tur-  102. 

ner  &  R.  23 ;  and  see  50th  Order  of  (b)  Ferrand  v.  Hamer,  4  M.  &  C. 

May,  1845.  143;    Brooks  v.  Purton,  1  Y.  &  C. 

(y)  Vide  Mason  e.  Murray,  2  Dick.  271. 
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Special  appli- 
cations. 


Principle  of 
the  practice. 


And  if  such  bill  be  amended  pursuant  to  such  order,  such  defend- 
ant may  thereupon,  although  he  may  not  have  put  in  his  answer  to 
the  bill  or  the  amendments  thereof,  move  the  Court  on  notice  to 
dissolve  the  injunction,  on  the  ground  that  the  bill  as  amended 
does  not,  even  if  the  amendments  be  true,  entitle  the  plaintiff 
thereto.  This  Order  is,  in  all  respects,  the  same  in  terms  as 
the  2nd  Order  of  May,  1899,  now  discharged,  with  the  excep- 
tion that  the  last  mentioned  Order  required  that  the  order  to 
amend  should  contain  an  undertaking  on  the  part  of  the  plaintiff 
to  amend  within  one  week  from  its  date ;  the  necessity  for  such 
an  undertaking  is  now  done  away  with  by  the  16th  Order,  Art 
35,  which  imposes  upon  the  plaintiff  the  same  liability,  without 
his  entering  into  a  special  undertaking. 

Previous  to  those  orders,  the  Court  went  to  the  extent,  under 
particular  circumstances,  of  permitting  on  a  special  application 
the  reamendment  of  a  bill,  without  prejudice  to  the  common  in- 
junction, where  the  merits  of  the  case  had  not  been  brought  un- 
der the  consideration  of  the  Court ;  as  the  last-mentioned  Order 
does  not  seem  to  apply  to  a  second  amendment,  the  former  prac- 
tice will  probably  still  be  continued,  in  accordance  with  which 
the  Court  required  it  to  be  clearly  shown  by  affidavit,  that  the 
plaintiff  had  no  knowledge  of  the  facts  proposed  to  be  stated  in 
the  amendment,  so  as  to  have  been  able  to  bring  them  sooner 
upon  the  record.     The  doctrine  upon  which  the  practice  of  re- 
quiring an  affidavit  in  cases  of  this  nature  is  thus  stated  by  Lord 
Eldon  (c) :  "  The  principle  of  requiring  the  case  for  the  injunc- 
tion to  be  put  upon  the  record  immediately  is,  that  the  party,  the 
prosecution  of  whose  demand  at  Law  is  to  be  delayed  by  the  in- 
junction, shall  be  delayed  as  short  a  time  as  can  be  consistent 
with  justice ;  but  that  principle  is  not  contravened  where  a  plain- 
tiff is  not  informed  that  an  equity  exists,  which  would  entitle  him 
to  relief;  no  blame  can  attach  upon  him  for  not  putting  it  upon 
the  record  until  he  knows  it ;  but  as  soon  as  he  knows  it  he  most 
put  it  on  the  record.     In  the  case  cited  (d),  I  think  the  informa- 
tion was  obtained  not  from  the  record,  but  aHundc  :  it  is  not  ma- 
terial for  this  purpose  how  the  plaintiff  procures  the  information 
even  though  unduly  obtained ;  but  if  he  gets  it  from  the  answer, 
the  Court  must  know,  from  the  bill  and  answer,  that  he  cannot 
have  as  mnch  benefit  as  if  he  had  asked  further  questions.    In 
that  case,  therefore,  the  Court  required  to  know  what  were  the 
proposed  amendments ;  whether  they  were  material,  and  if  mate- 


148. 


c)  Sharp  v.  Ashton,  3  V.  &  B.        (d)  Mair  v.  Thelhuon,  ibid. 
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rial,  to  have  ascertained  by  dear  and  positive  affidavit  that  they  Without  Pro- 
related  to  facts  of  which  the  plaintiff  had  not  a  knowledge,  ena-  ^junction* 
bling  him  to  bring  that  case  upon  the  record  sooner.  All  these  v^^v-^' 
facts  must  be  substantiated'7  (1). 

There  is  one  case,  however,  in  which  the  Court  has  always  per-  Wn«n  **■*•* 
mitted  the  amendment  of  a  bill  without  prejudice  to  an  injunc*  fi^nt.   1&* 
tion  already  obtained,  where  the  injunction  has  not  been  support- 
ed upon  merits  or  any  affidavit,  without  requiring  or  calling  for  a 
specification  of  the  amendments  to  be  made,  and  that  is  where  the 
defendant  has  put  in  an  answer,  which  has  been  reported  insuffi- 
cient upon  the  argument  of  exceptions;  in  suoh  case  the  Court, 
as  a  matter  of  course,  gave  the  plaintiff  leave  to  amend  his  bill  Leave  to 
without  prejudice  to  the  injunction,  and  required  the  defendants  a^?^iwitll011t 
to  answer  the  amendments  and   exceptions  at  the  the  same  giTen. 
time  (2). 

An  order  to  this  effect  was  obtained  upon  motion  or  petition, 
without  notice,  as  soon  as  the  Master's  report  upon  the  exceptions 
was  filed,  and  an  amendment  of  the  bill  under  its  authority  did 
not  prejudice  the  injunction  (e),  even  though  the  order  did  not 
express  it  to  be  "  without  prejudice  "  (/). 

As  an  insufficient  answer  is,  for  many  purposes,  treated  as  no  Effect  <jf  re- 
answer,  the  order  to  amend  in  such  oases  may  be  considered  as 
obtained  before  answer,  and  consequently  the  fact  of  its  being 
made  without  prejudice  to  the  injunction  was  not  an  exception  to 
the  general  rule,  but  immediately  resulted  from  the  liberty  which 
the  plaintiff  had  of  amending  without  prejudice  to  an  injunction 
before  answer  (g).  It  will  be  recollected  that  the  60th  Order  of 
May,  1845,  does  not  allow  more  than  one  amendment,  without 
prejudice  to  the  injunction,  either  before  or  after  answer ;  it  would 
seem  therefore  that  excepting  to  the  answer  will  not  hereafter  give 
any  additional  power  to  a  plaintiff  to  amend  without  prejudice  to 
the  injunction. 

(e)  Mavne  v.  Hocfam,  1  Dick. 966.       (g)  Fecrand  e.  Hamer, 4M.4C. 
(/)  Adney  v.  Flood,  1  Mad.  449 ;    143T 
Dipper  v.  Durant,  3  Mer.  465. 

(1)  Rodger*  v.  Rodgers,  1  Paige,  424,  cited  ante,  469,  note  2 ;  see  also, 
ante,  454,  in  note. 

(2)  See  Renwiok  «.  Wilton,  6  John.  Ch.  81 ;  M'Mechen  v.  Story,  1 
Bland,  134;  Barnes  v.  Dickinson,  Dev.  Eq.  326;  Read  v.  Conseqoa.  4 
Wash.  C.  C.  174. 

Under  the  general  rale,  allowing  the  plaintiff  to  amend,  upon  an  insuffl- 
dent  answer,  he  cannot  amend  by  leaving  out  the  name  of  the  defendant, 
and  that  discontinue  the  suit  against  him,  without  costs.  Chace  v.  Dun- 
ham, I  Paige,  572. 
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As,  however,  there  has  been  no  decision  upon  the  point,  it  will 
be  convenient  to  state  here  the  practice  with  respect  to  orders, 
enabling  the  plaintiff  to  amend,  and  requiring  the  defendant  to 
answer  the  amendments  and  exceptions  at  the  same  time.  In  the 
first  place,  an  order  of  this  nature  prevents  the  defendant  from 
taking  exceptions  to  the  Master's  report  upon  the  sufficiency  of 
the  answer,  provided  it  be  served  before  the  exceptions  are  set 
down ;  and  the  mere  filing  of  the  exceptions  is  of  no  avail,  unless 
the  order  for  setting  them  down  is  actually  made  and  served  be- 
fore service  of  the  order  for  leave  to  amend  (A).  And  so  where 
a  bill  has  been  already  amended  under  such  an  order,  and  excep- 
tions are  taken  to  the  answer  to  the  amended  bill,  and  are  allow- 
ed, the  plaintiff  may  have  a  further  order  to  amend,  and  that  the 
defendant  may  answer  the  amendment  and  exception  at  the  same 
time ;  and  such  order  may  be  obtained,  ex  parte,  without  previ- 
ous notice  (t). 

An  order  of  this  nature  may  also  be  obtained  where  a  defen- 
dant, after  exceptions  are  taken,  submits  to  answer  them  (k),  and 
in  either  case  the  Court  permits  the  amendment  to  be  made  with- 
out costs. 

Where  the  defendant  does  not  submit  to  the  exceptions,  and 
they  are  allowed  upon  argument,  the  plaintiff  must  wait  till  the 
report  upon  the  exceptions  has  been  filed  before  he  procures  the 
order  to  amend,  &c,  otherwise  his  order  may  be  discharged  for 
irregularity  (/).  It  requires,  however,  the  exercise  of  some  dili- 
gence on  the  part  of  the  plaintiff's  solicitor  to  obtain  and  serve  this 
order  in  sufficient  time  to  render  it  available;  for  if  the  defen- 
dant, even  after  the  motion  has  been  made,  contrives  to  put  in  an 
answer*  to  the  exceptions  before  the  order  has  been  drawn  up  and 
served,  it  will  be  regular  (m) ;  and  the  defendant  may,  upon  the 
coming  in  of  his  further  answer,  move  to  dissolve  the  injunction, 
which  must  in  such  case  stand  or  fall  by  the  original  bill,  and  the 
answers  thereto  (n).  And  where  exceptions  were  taken  to  an  an- 
swer to  an  injunction  bill,  and  allowed,  and  the  defendant  put  in 
a  further  answer  before  the  plaintiff  obtained  the  order  to  amend, 
(which  however  he  obtained  and  served  on  the  same  day),  Sir  T. 
Clarke,  M.  R.,  upon  motion,  held  that  part  of  the  order,  which 


J. 


A)  Farquharson  v.  Balfour,  Jac. 


(t)  Mendizahel  v.  Hullett,  1  Russ. 


Sim.  33;  Job  v.  Barker,  2  Swan, £55. 
(m)  Bethuen  v.  Bateman,  1  Dick. 
;  Knox  v.  Symmonds,  1  Ves,  J. 


AM.  324;  Bird  «.  Hustler,  ib.  325.    87;  Paty  v.  Simpson,  2  Cox,  392; 


(*)  1  Har.  62,  Ed.  1808 


Partridge  v.  Haycxaft,  11  Yes.  570- 


(J)  Dixon  v.  Redmond,  2  Sch.  &    578. 
Lef.  515;  Rushton  v.  Troughton,  2       (»)  Maynev.Hochiii,!  Dick.  255. 
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directed  the  defendant  to  answer  the  amendments  and  exceptions  Without  Pre- 

at  the  same  time  to  be  wrong,  and  discharged  it  (o).  ^junction? 

It  is  to  be  observed,  that  where  a  plaintiff  has  duly  obtained  v^~v~^x 

and  served  an  order  to  amend,  and  that  the  defendant  may  answer  ^^J^^  he 

the  amendment  and  exceptions  at  the  same  time,  the  original  and  cannot  move 

amended  bill  become  one  record,  and  the  defendant  must  fully  without  "\- 

,     ,.„,  i.it..         ./\         ■wenng  rally. 

answer  both  before  he  can  move  to  dissolve  the  injunction  (p). 

The  6Qth  Order  of  May,  1845,  allowing  one  amendment  with- 
out prejudice  to  an  injunction,  applies  exclusively  to  common 
injunctions ;  but  it  has  always  been  the  practice  of  the  Court, 
where  an  injunction  was  originally  granted  upon  affidavit  of  merits, 
to  allow  a  motion  to  amend,  without  prejudice  to  the  injunction 
to  be  obtained  as  of  course  (q).  As  the  35th  Art  of  16th  Order, 
16th  May,  1845  (r),  requiring  the  amendment  to  be  made  within 
seven  days  after  the  order  in  an  injunction  cause,  simply  uses 
the  term  "  injunction,"  without  specifying  whether  a  common  or 
special  injunction  is  intended,  it  may  be  doubted  whether  the 
plaintiff  is  not  bound  to  amend  within  seven  days  from  the  date  of 
the  order  in  a  cause  where  a  special  injunction  has  been  granted.  Special  injunc- 
When,  after  one  amendment  in  such  a  cause,  the  plaintiff  has  tl0n* 
to  apply  specially  for  leave  to  amend  a  second  time,  it  would 
seem  that  it  would  be  necessary  for  him  to  establish  that  the 
amendments  relate  to  facts,  of  which  the  plaintiff  had  no  know* 
ledge,  to  have  enabled  him  to  bring  them  sooner  before  the 
Court  (5). 

It  may  be  observed,  that  from  the  case  of  the  Attorney-general 
v.  Cooper  (r),  it  appears,  that  the  fact  of  an  irregular  amendment 
having  been  made  under  a  common  order  to  amend,  will  not  be  a 
sufficient  reason  for  ordering  the  bill  to  be  taken  off  the  file,  if  the 
record  can  be  restored  to  the  state  in  which  it  was  before  such 
irregular  amendment  was  made. 

Where  the  plaintiff  amends  his  bill  after  answer,  without  requir-  Where  no  an- 
iag  any  further  answer,  the  order  ought  to  contain  a  recital  to  that swer  required* 
effect,  otherwise  it  is  irregular  («). 

If  the  amendment  be  before  answer,  it  seems  that  no  additional  Where  answer 
subpcena  need  be  served  upon  the  defendant,  but  he  is  entitled  to  *s  required. 

(0)  Bethnen  9.  Bateman,  1  Dick.        (*)  Sharp  v.  Ashton.  3  V.  &  B.  144. 

(0  3  M.  &  C.  258. 


!p)  Mayne  v.  Hochin,  ubi  supra.  (u)    Boddington    9.  Woodley,   9 

q)  Pratt  v.  Arche-  "  a   '  a  '""     "!~  OQrt 
(r)  See  page  469. 


Pratt  v.  Archer,  1  S.  &  S.  433.    Sim.  380. 
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Without      the  full  time  for  answering,  from  the  time  when  he  u  served  with 
^fifr^n**  *otice  of  the  amendment  (x)  (1). 

If  the  amendment  be  after  answer,  and  a  further  answer  be  re- 
quired, a  subpoena  must  be  served,  bat  service  upon  the  defend- 
ant's solicitor  is  sufficient  (y)  (2). 

(x)  16th  Order,  May,  1845,  Art.  (y)  26th  Order,  May,  1845,  and  see 
14.  post,  Ch.  on  Answers. 

(\)  See  Cunningham  v.  Pell,  6  Paige,  655;  Lawrence  v.  Bolton,  3  Paige, 

(2)  Where  a  biH  is  amended,  process  need  not  be  issued  against  the  de- 
fendants, who  being  in  Court,  have  notice  of  the  amendments,  and  are  sub- 
ject to  the  orders  of  the  Court.    Longworth  v.  Taylor,  1  M'Lean,  514. 
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CHAPTER  VII. 


PROCESS  BY  SERVICE  OP  A   COPY   OP  THE   BILL. 


As  soon  as  a  bill  has  been  filed,  the  plaintiff  may  proceed  to 
bring  before  the  Court  the  proposed  defendants  to  the  suit.  We 
have  seen,  however,  that  it  is  not  necessary  that  all  who  are  to  fill 
this  character,  should  be  adverse  to  the  plaintiff,  or  interested  in 
resisting  the  decree  sought  to  be  obtained. 

To  save  the  expense  occasioned  by  persons  in  this  position, 
going  through  all  the  forms  of  pleading  and  appearing  before  the  * 

Court,  when  any  question  in  the  cause  is  determined,  an  Order  (a) 
has  recently  been  issued,  by  which  the  plaintiff  is  enabled,  as 
against  such  parties  not  being  infants,  to  dispense  with  the  ordi- 
nary process  of  the  Court,  upon  serving  them  with  a  copy  of  the 
bill,  and  thereupon,  in  the  event  of  their  not  voluntarily  appearing 
after  such  service,  the  plaintiff  is  enabled  to  proceed  without  fur- 
ther attention  to  their  rights  or  interests  (6). 

As  against  all  the  other  defendants,  the  plaintiff  must  proceed 
by  compelling  appearance  and  answer.  It  will,  however,  be  con- 
venient to  consider,  in  the  first  place,  the  precise  effect  of  the 
recent  Orders  relating  to  persons  from  whom  no  direct  relief  is 
sought,  and  then,  secondly,  the  ordinary  process  against  other 
defendants. 

By  the  23rd  Order,  of  August,  1841,  it  is  directed,  that  where  Persons 

no  account,  payment,  conveyance,  or  other  direct  relief  is  sought  ■gainst  whom 
s.  \  ..    .4    k  i,       4  .  r      .x.       t  .      no  direct  relief 

against  a  party  to  a  suit,  it  shall  not  be  necessary  for  the  plain-  prayed. 

tiff  to  require  such  party,  not  being  an  infant,  to  appear  to  and 
answer  the  bill.  But  the  plaintiff  shall  be  at  liberty  to  serve  such 
party,  not  being  an  infant,  with  a  copy  of  the  bill,  whether  the 
same  be  an  original  or  amended,  or  supplemental  bill,  omitting 
the  interrogating  part  thereof;  and  such  bill,  as  against  such  par- 
ty, shall  not  pray  a  subpcena  to  appear  to  answer,  but  shall  pray 
that  such  party  upon  being  served  with  a  copy  of  the  bill,  may 
be  bound  by  all  the  proceedings  in  the  cause.    But  this  Order  is 

(•)  (23rd)  August,  1841.  (ft)  25th  Order,  August,  1641. 


490 


Process  by  Service  of  a  Copy  of  the  BUL 


Mode  of  Effect 
ing  Service. 


Time  within 
•which  it  may 
be  effected. 


Entering 
memorandum 


Proof  required. 


not  to  prevent  the  plaintiff  from  requiring  a  party  against  whom 
no  account,  payment,  conveyance,  or  other  direct  relief  is  sought, 
to  appear  and  answer  the  bill,  or  from  prosecuting  the  suit  against 
such  party  in  the  ordinary  way,  if  he  shall  think  fit. 

A  plaintiff  availing  himself  of  the  privilege  conferred  by  this 
Order,  must,  in  the  first  place,  cause  copies  of  the  bill,  omitting 
the  interrogating  part,  to  be  made,  which  should  either  be  examin- 
ed with  the  original  engrossment,  filed  in  the  Record  and  Writ 
Office,  or  with  some  other  document  capable  of  being  proved  to 
have  been  previously  compared  with  it  (c).    One  copy,  so  com- 
pared and  examined,  must  then  be  served  upon  each  one  of  such 
defendants,  with  the  exception  that,  in  the  case  of  husband  and 
wife,  service  upon  the  husband  alone  is  sufficient  (d).    The  ser- 
vice must  be  within  the  jurisdiction  of  the  Court ;  or,  if  service 
without  the  jurisdiction  is  required,  a  special  order  for  that  pur- 
pose should  be  obtained  by  motion  (e).    With  respect  to  the  time 
when  the  service  of  a  copy  of  the  bill  may  be  effected,  the  16th 
Order  of  May,  1845,  Art  (2),  has  provided  that  the  service  "  is 
to  be  of  no  validity,  if  not  made  within  twelve  weeks  from  the 
filing  of  the  bill,  unless  the  Court  shall  give  leave  for  such  service 
to  be  made  after  the  expiration  of  such  twelve  weeks;"  and,  by 
the  28th  of  the  same  Orders,  the  Court  is  enabled,  if  it  shall  think 
fit,  after  the  twelve  weeks,  upon  motion  of  the  plaintiff,  without 
notice,  to  give  him  leave  to  make  such  service  within  such  time 
and  upon  such  terms  as  to  the  Court  seem  just 

In  any  case,  after  service  has  been  effected,  the  next  step  to  he 
taken,  is  for  the  plaintiff  to  apply  to  the  Court,  by  motion,  without 
notice,  for  leave  to  cause  a  memorandum  of  such  service,  and  the 
time  when  it  was  made,  to  be  entered  in  the  Record  and  Writ 
Clerks'  Offices  ;  and  by  the  terms  of  the  Order,  this  motion  will 
be  granted  "  upon  the  Court  being  satisfied  of  a  copy  of  the  bill 
having  been  so  served,  and  of  the  time  when  the  service  was 
made"(/). 

There  have  been  several  cases,  and  these  somewhat  conflicting, 
concerning  the  extent  of  information  demanded  by  the  Court, 
upon  motions  of  this  description  ;  but  the  result  seems  to  be,  that 
no  further  proof  is  absolutely  necessary,  than  what  is  pointed  out 
by  the  Order  itself,  namely,  proof  by  affidavit,  first  (g),  that  with- 
in the  jurisdiction  of  the  Court,  due  service  has  been  effected  upon 

(e)  Coleman  v.  Raokham,  3  Hare,        (/)  94th  Order,  August,  1811 
134.  (ff\  Coleman  «.  RaakbAm.  2  fl 

(fi  Kent  v.  Jacobs,  5  Beav.  48. 
(«)  Warren  *.  Poetlethwaite, 
llyer,  171. 


Colly 


(m)  Coleman  v.  Raokham,  3  Hare, 
184;  Broughton  v.  Broughtoa,  And. 
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etch  of  the  defendants  of  a  copy  of  the  bill,  sworn  to  be  a  true  Proof  womired 

nil    MaIiaii  ♦** 

copy  of  the  bill  itself,  omitting  the  interrogating  part ;  secondly  enter  f^€mo. 

(A),  proof  of  the  time  and  place  when  and  where  such  service  was  randum  of  Ser- 

made,  so  thai  the  Court  may  know  that  k  has  been  effected  with*  KmJZ!^^, 

in  the  jurisdiction.    Where  a  party  served  with  a  copy  of  the  bill 

had  subsequently  appeared,  it  was  considered  an  admission  of  due 

service,  and  no  farther  evidence  was  required  (t).    Proof  has  in 

some  cases  been  demanded  of  the  fact,  that  the  person  upon  whom 

such  serrice  was  mads,  was  not  an  infant  (1),  and  thai  the  bill 

did  not  pray  an  account,  payment,  conveyance,  or  other  direct 

relief  against  such  person,  but  the  terms  of  the  order  do  not  seem 

to  render  it  necessary  that  these  facts  should  be  established 

upon  the  motion,  and  the  recent  eases  are  against  the  necessity 

for  giving  proof  of  them  (/).    The  plaintiff  would  seem  to  take 

the  order  aft  his  own  risk  ;  and  if  the  ease  be  one  in  which  he  is 

not  entitled  to  proceed  in  this  manner,  the  whole  process  would 

be  nugatory,  and  the  defendant  would  not  be  bound  by  any  of  the 

proceedings  in  the  cause  (»). 

The  23rd  Order  (»)  merely  confers  upon  the  plaintiff  the  privi- 
lege of  adopting  this  course,  but  it  is  not  obligatory  upon  hwn, 
and  he  may,  if  he  thinks  fit,  compel  such  parties  to  appear  and 
answer,  and  in  other  respects  prosecute  his  suit  against  them  in 
the  ordinary  manner ;  but  the  costs  occasioned  by  such  a  course 
must  be  paid  by  the  plaintiff,  unless  the  Court  shall  otherwise 
direct  (s). 

A  question  of  considerable  difficulty  must  frequently  arise,  in  To  what  par- 
determining  to  what  parties  the  33rd  Order  applies ;  for  the  ob-  ^es^e  P""*w 
ject  of  a  bill  may  be  such  as  that  it  virtually  seeks  direct  relief 
against  a  defendant,  although  the  prayer  does  not  do  so  in  express 
terms.  The  cases  upon  the  Order  are  few,  and  it  is  net  possible 
to  deduce  from  them  any  clear  rule  upon  the  subject,  but  it  appears 
that  the  Order  would  nut  in  general  be  considered  as  applicable, 
where  the  interest  of  the  defendant  is  adverse  to  that  of  the  plain- 
tiff, even  though  no  farther  relief  is  sought  against  the  defendant, 
than  the  binding  of  his  rights  by  a  decree. 

in  the  case  of  Marke  v.  Locke  (j>),  the  bill  was  filed  by  a  par* 

(a)  Winra  s.  FeslftethwaJle*  s»-       (£)  Sherwood  ».  Riven,  8  Y.  &  C, 

pra.  166  ;  Mawhood  ».  Labouchere,   12 

(0  Maude  t.  Copland,  1  Col.  605.  Sim.  862. 

(It)  Goodwin  v.  Bell,  1  Y.  &  C.        (m)  2  Y.  &  C.  506.       . 
161;  Haigh v. Dixon,  1Y.&C.  180;        (*)  August,  1841. 
Davia  v.  Prout,  5  Beav.  102.  (a)  29th  Order  of  August,  1841. 

(|0  2Y.&C.600. 
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ty  asserting  an  equitable  title  to  a  customary  estate,  and  it  prayed 
the  establishment  of  his  equitable  title,  and  the  assurance  to  him 
of  the  legal  estate.     The  plaintiff's  title  was  claimed  in  respect 
of  his  alleged  character  of  heir  according  to  the  custom.    There 
were,  however,  various  constructions  suggested  of  the  custom,  and 
accordingly  various  claimants ;  these  claimants  were  added  as 
parties,  but  not  served  with  subpoenas,  and  the  question  arose  whe- 
ther such  claimants  were  parties  against  whom  no  direct  relief 
was  sought  within  the  meaning  of  the  23rd  Order.     Sir  J.  L 
Knight  Bruce,   V.  C,  decided  that  they  were  not  so.     In  the 
case  of  Adams  v.  Fisher  (q),  it  was  decided  that  judgment  credit- 
ors whose  judgments  had  been  entered  up  subsequent  to  a  mort- 
gage, were  parties  against  whom  direct  relief  was  prayed  by  a 
bill  to  foreclose  the  mortgage,  and  consequently  that  they  could 
not  be  served  with  copies  of  the  bill.      Barkley  v.  Lord  Reay 
(r),  was  a  suit  against  the  trustees  of  real  estate,  having  the  le- 
gal fee  and  full  powers  of  sale,  and  the  object  was  to  raise  a 
legacy  charged  upon  the  estates.     Sir  J.  Wigram,  V.  C,  decid- 
ed, that  the  equitable  tenant  in  tail  was  a  necessary  party,  and 
that  it  was  not  sufficient  to  serve  him  with  a  copy  of  the  bill  un- 
der the  23rd  Order,  observing  the  substantial  purpose  of  the  suit 
is  to  sell  the  settled  estate,  and  that  is  direct  relief  against  the 
tenant  in  tail,  although  the  prayer  may  not  express  it  in  terms. 
The  23rd  Order  was  not  intended  to  apply  to  such  a  case.      The 
object  of  the  order  was  to  relieve  suitors  from  the  necessity  of 
having  numerous  parties  in  the  same  interest,  against  whom  no 
relief  is  prayed,  uselessly  appearing  in  the  cause ;  on  the  other 
hand  Sir  J.  L.  Knight  Bruce,  V.  C,  in  a  suit  by  creditors  for  ad- 
ministering the  real  estate  of  a  testator,  expressed  his  opinion 
that  the  devisees  whose  title  was  subject  to  a  power  of  sale  given 
to  trustees  by  the  will  for  the  purpose  of  paying  debts,  were  per- 
sons against  whom  no  direct  relief  was  sought  within  the  mean- 
ing of  the  order  (5). 

If  the  motion  for  leave  to  enter  a  memorandum  of  service  in  the 
Office  of  the  Clerk  of  Records  and  writs  be  granted,  the  order 
made  upon  the  motion  must  be  drawn  up,  passed,  and  entered, 
and  should  then  be  left  with  the  Record  and  Writ  clerk  in  whose 
division  the  cause  is.  It  is  then  entered  by  him  in  his  cause  book, 
and  returned  to  the  solicitor  with  an  endorsement  upon  it,  toabow 


(q)  1  Col.  530. 
(r)  2  H.  306. 


(*)  Lloyd  v.  Lloyd,  1  Y.  A  C.18L 


Process  by  Service  of  a  Copy  of  the  Biff.  493 

that  the  memorandum  has  been  entered.  The  order  should  be  Appearance  by 
kept  for  the  purpose  of  production  at  any  subsequent  period  of  the  ^th  a  Copy. 
cause,  when  the  regularity  of  service  and  the  entry  of  the  memo- 
randum are  required  to  be  established. 

It  would  appear  from  the  terms  of  the  23d  Order  of  August, 
1841,  that  if  any  amendment  of  the  bill  is  made  after  the  service 
of  the  copy  of  the  original  bill  as  above,  or  if  any  supplemental 
bill  is  filed  against  the  defendants  so  served,  it  would  be  necessary 
to  serve  the  defendants  with  a  copy  of  such  amended  or  supple- 
mental bill  in  addition  to  the  copy  of  the  original  bill  (t). 

A  person  so  served  with  a  copy  of  the  bill,  may,  if  he  desires 
the  suit  to  be  prosecuted  against  himself  in  the  ordinary  way,  enter 
an  appearance  for  himself  in  the  common  form,  and  in  this  case 
the  plaintiff  must  proceed  against  such  defendant  in  the  ordinary 
way,  but  the  costs  occasioned  thereby  must  be  paid  by  the  party 
so  appearing,  unless  the  Court  shall  otherwise  direct  («). 

A  party  so  served  may  also,  if  he  is  desirous  of  being  served 
with  a  notice  of  the  proceedings  in  the  cause,  but  not  of  otherwise 
having  the  suit  prosecuted  against  himself,  enter  a  special  appear- 
ance under  the  following  form : — 

"  A.  B.  appears  to  the  bill  for  the  purpose  of  being  served  with 
notice  of  all  proceedings  therein." 

In  this  case  he  must  be  served  with  notice  of  all  proceedings  in 
the  cause,  and  he  is  entitled  to  appear  upon  them,  but  he  will  have 
to  pay  the  costs  (z)  occasioned  thereby,  unless  the  Court  should 
otherwise  direct. 

With  respect  to  the  time  when  such  common  or  special  ap- 
pearances may  be  entered,  it  is  provided  that  a  defendant  may, 
within  twelve  days  after  service  upon  him  of  a  copy  of  the  bill, 
enter  a  common  or  special  appearance  under  the  above  orders. 
If  he  does  not  do  so,  he  cannot  afterwards  enter  either  the 
one  or  the  other  without  leave  of  the  Court,  and  he  is  bound  by 
the  proceedings  in  the  cause,  unless  the  Court  otherwise  di- 
rects (y),  in  the  same  manner  as  if  he  had  appeared  to  and  an- 
swered the  bill.  To  obtain  such  leave,  he  must  move  upon  notice 
to  the  plaintiff,  and  the  Court,  if  it  thinks  fit,  may  make  the  order  Costs 
upon  such  terms  as  are  just  (2). 

If  the  plaintiff  shall  not  proceed  by  service  of  a  copy  of  the  bill 
against  any  party  from  whom  no  account,  payment,  conveyance, 

(!)  96th  Order  of  August,  1841.  (y)  16th  Order  of  May,  1845,  Art. 

(«)  26th  Order  of  August,  1841.       6 ;  25th  Order  of  August,  1841. 
(z)  27tk  Order  of  August,  1841.  (z)  37th  Order  of  May,  1845. 

vol.  1.  42 
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Appearance  by  0r  other  relief  is  sought ;  the  costs  occasioned  by  the  plaintiff  bar- 
witha Copy    "*£  required  such  party  so  to  appear  and  answer  the  bill, and the 
costs  of  all  proceedings  consequential  thereon  shall  be  paid  by  the 
plaintiff,  unless  the  Court  shall  otherwise  direct  (a). 

(a)  29th  Order  of  August,  1841. 
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CHAPTER  VIII. 


OF  PROCESS  TO  COMPEL  APPEARANCE. 


Section  I. — Issuing  the  Writ  of  Subpoena  (1). 

Having  now  considered  the  manner  in  which  the  plaintiff  may 
proceed  against  certain  defendants  of  a  particular  description  by 
service  upon  them  of  a  copy  of  the  bill,  the  next  subject  of  inves- 
tigation is  the  ordinary  mode  of  proceeding  against  all  other  de- 
fendants. The  first  step  usually  is,  to  sue  out  and  serve  a  sub- 
poena,  which  is  a  writ  issuing  out  of  the  Court,  and  directed  to 
the  party  himself,  commanding  him  to  appear  (according  to  the 
old  form  of  the  writ)  under  a  certain  penalty  therein  expressed,  Wh7"5° 
(subpoena  centum  librarum),  and  answer  to  the  matters  alleged 
against  him.  This  writ  is  frequently  called  the  first  process  of 
the  Court,  but  the  term  process  is  more  properly  applicable  to 
those  proceedings  which  are  subsequently  resorted  to  for  the  put- 
pose  of  compelling  obedience  to  the  subpoena,  in  the  same  man- 
ner that  the  term  process  at  Common  Law  is  applied,  not  to  the  orig- 
inal writ,  (which  is  that  part  of  their  proceedings  which  answers 
to  the  subpoena  in  Equity),  but  to  the  writs  which  are  issued  in 
case  the  defendant,  upon  being  duly  warned  to  obey  the  original 
writ,  refuses  to  do  so  (a).  And  it  is  to  be  observed,  that  the  writ 
of  subpoena  differs  from  the  other  writs  of  process,  in  being  directed 
to  the  party  himself,  whereas  the  subsequent  writs  or  orders  are 
directed,  not  to  the  party  himself,  but  certain  ministerial  officers, 
commanding  them  to  take  certain  proceedings  against  the  defend- 
ant, calculated  to  enforce  his  obedience. 

The  Attorney-general,  being  an  officer  of  the  Crown,  and  sup- 
posed to  be  always  in  Court,  is  merely  attended  with  a  copy  of 

(a)  3  Bl.  Com.  e.  six. 

(1)  It  would  teem,  according  to  the  American  practice,  that  the  bill  ought 
in  all  cases  to  be  filed  before  or  at  the  time  of  issuing  the  subpana.  1  HofF. 
Ch.  Pr.  101  note ;  ante,  454,  note  ;  Rule  3rd  of  the  Rules  of  Practice  in 
Chancery  in  Massachusetts. 
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the  bill ;  a  letter  missive  is  addressed  to  peers  and  peeresses,  be- 
fore service  upon  them  of  a  subpoena,  with  these  exceptions, — the 
writ  must  be  issued  and  served  upon  all  the  parties  defendants  to 
a  bill  before  a  cause  can  be  properly  said  to  be  commenced. 

The  writ  of  subpoena  is  prepared  by  the  solicitor,  and  is  now  in 
the  following  form,  according  to  the  Orders  of  May,  1845 :  — 

"  To  appear  and  answer,  or  to  appear  only  when  the  writ  is  to 
be  served  on  a  defendant  (or  defendants)  within  the  jurisdiction" 

"  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To 
greeting.  We  command  you  (and  every  of  you 
where  more  than  one  defendant)  that  within  eight  (b)  days  after  ser- 
vice of  this  writ  on  you,  exclusive  of  the  day  of  such  service,  lay- 
ing all  other  matters  and  excuses  aside,  you  do  cause  an  appear- 
ance to  be  entered  for  you  in  Our  High  Court  of  Chancery  to  a 
bill  (or  as  the  case  may  be  an  information,  or  amended  bill,  or  in- 
formation, bill  of  revivor  and  supplement,  or  supplemental  bill,) 
filed  against  you  by  (and  others  or  another),  and 

that  you  do  answer  concerning  such  things  as  shall  then  and  there 
be  alleged  against  you,  and  observe  what  our  said  Court  shall  di- 
rect in  this  behalf,  upon  pain  of  an  attachment  issuing  against 
your  person,  and  such  other  process  of  contempt  as  our  said  Court 
shall  award.     Witness  Ourself,  at  Westminster,  the  day  of 

in  the  year  of  our  reign. 

"DlVON." 


(  The  following  memorandum  is  to  be  placed  at  the  foot)  — 

"Appearances  are  to  be  entered  at  the  Record  and  Writ 
Clerks'  Office,  in  Chancery  Lane,  London,  and  if  you  do  not  cause 
your  appearance  to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for  yon 
at  your  expense,  and  you  will  be  subject  to  an  attachment  against 
your  person,  and  such  other  process  as  the  Court  shall  award,  and 
to  such  order  and  decree  being  made  against  you  as  the  Court 
shall  think  just  upon  the  plaintiff's  own  showing." 

In  addition  to  the  memorandum,  the  solicitor  suing  the  writ 
shall  cause  to  be  endorsed  his  name  or  firm,  and  place  of  business, 
and  also  (if  his  place  of  business  shall  be  more  than  three  miles  from 
the  Record  and  Writ  Clerks'  Office)  another  proper  place,  to  be 
called  his  "  address  for  service,"  which  shall  not  be  more  than 
three  miles  from  the  Record  and  Writ  Clerks'  Office,  where  writs, 

(b)  22nd  Order  of  May,  1845. 
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notices,  orders,  warrants,  rules,  and  other  documents,  proceed-  Form  of  Sub- 
ings,    and  written  communications  may  be  left  for  him.     And  ^^H^^y 
where  any  such  solicitor  shall  only  be  the  agent  of  any  other  solici-  Endorsement, 
tor,  he  shall  add  to  his  own  name  or  firm  and  place  of  business, 
the  name  or  firm  and  place  of  business  of  the  principal  solici- 
tor (c).    When  a  party  sues  in  person,  he  must  in  like  manner 
endorse  his  place  of  residence  upon  the  writ  (d). 

In   addition  to  the  preparation  of  the  subpoena,  the  plaintiff's  Precipe. 
solicitor  most  prepare    a  precipe,   which   is  in  the  following 
form :  — 

"  In  Chancery.  —  Subpoena.  A.  B.,  C.  D.,  and  E.  F.  to  appear 
in  Chancery,  returnable  the  day  of  ,  at  the  suit  of 

G.  H.,  (or  '  G.  H.  and  another,'  or '  others')"  (e).  And  the  praecipe 
must  also  further  state  the  name  or  firm,  and  the  place  of  busi- 
ness or  residence  of  the  solicitor  or  solicitors  issuing  the  writs ; 
and  where  such  solicitors  are  agents  only,  the  name  or  firm  and 
place  of  business  or  residence  of  the  principal  solicitor  or  solici- 
tors  (/). 

The  writ  of  subpoena  and  the  precipe  may  then  be  taken  to  the 
Subpoena  Office,  where  the  writ  is  sealed  and  delivered  to  the  so- 
licitor. The  precipe  is  left  at  the  office  to  be  filed.  By  the  24th 
Order,  of  May,  1845,  the  seal  for  sealing  the  subpoena  is  marked 
with  the  words,  "  Subpoena  Office,  Chancery."  The  names  of 
three  persons,  but  no  more,  may,  when  necessary  or  required, 
be  inserted  in  one  subpoena  (g),  with  the  exception  that  a  husband 
and  wife  are,  for  the  purposes  of  this  Order,  considered  as  one  per- 
son (A), 

It  has  before  been  stated  that  a  subpoena  is  not,  in  the  first  in- 
stance, issued  against  a  defendant  who  claims  the  privilege  of  Against  peers, 
the  peerage.  All  peers  of  the  three  kingdoms,  with  or  with- 
out a  seat  in  the  Upper  House  (t),  (provided  they  are  not  mem- 
bers of  the  House  of  Commons),  and  the  widows  and  dowagers  of 
the  temporal  lords  (&),  are  entitled,  before  a  subpoena  is  issued 
against  them,  to  be  informed  by  a  communication  from  the  Lord 
Chancellor,  termed  a  Letter  Missive,  of  the  fact  of  the  bill  having 
been  filed.  To  obtain  this  letter  missive,  a  petition  for  that  pur- 
pose to  the  Lord  Chancellor  must  be  left  with  his  Lordship's  sec- 

(c)  3rd  Order  of  December,  1833;        {g)  5th  Order  of  December,  1833. 
17th  Order  of  October,  1842.  (X)  Prac.  Reg.  400. 

(<*)  20th  Order  of  October,  1842,        (»)  Robinson  v.  Lord  Rokeby,  8 

see  post,  p.  513.  Ves.  601 . 

(e)  2nd  Order  of  December,  1833.         (k)  See  post,  note  («). 
f)  3rd  Order  of  December,  1833. 

42» 


»> 


498  Of  Process  to  compel  Appearand. 

Sealing  and    retary,  who  will  get  the  petition  answered  ;  upon  which  being  done 
this\v  nt.     in  the  affirmative,  the  letter  missive  must  be  bespoken  at  the  t 


Letter  missive 


office  (Z). 

The  letter  missive  is  in  the  following  form  :  — 

"My  Lord,  "December,  184  . 

"  It  appears,  by  a  petition,  a  copy  of  which  is  herewith  sent 
your  Lordship,  that  A.  B.  has  lately  exhibited  his  bill  of  com- 
plaint in  the  High  Court  of  Chancery,  against  your  Lordship,  and 
desires  your  Lordship's  appearance  to  such  bill  forthwith ;  where- 
fore I  do,  at  his  request,  according  to  the  manner  used  to  persons 
of  your  Lordship's  quality,  desire  your  Lordship  to  take  know- 
ledge thereof,  and  to  give  directions  to  those  yon  employ  in  such 
matters,  for  your  Lordship's  appearance  to  the  said  bill  accord- 
ingly. 

"  I  am,  my  Lord, 

"  Tour  Lordship's  humble  Servant, 

C. 

"  To  the  Right  Honorable  the  Earl  of ." 


Section  H. 
Service  of  the  Writ  of  Subpvna. 

When  the  writ  or  writs  of  subpetna  have  been  thus  prepared 
and  sealed,  the  next  step  is  to  effect  due  service  upon  the  defend- 
ants. By  the  16th  Order,  of  May,  1845,  Art.  (1),  "the  service 
of  any  subpeena,  except  a  subp&na  for  costs,  is  to  be  of  no  valid- 
ity, if  not  made  within  twelve  weeks  after  the  teste  of  the  writ." 
After  that  time  the  writ  is  no  longer  in  force ;  and  during  tins 
period  Sundays  are  excluded,  on  which  days  no  service  can  be  ef- 
fected (n). 

There  are  two  kinds  of  service  of  the  writ  of  subpetna  and  other 
writs,  requiring  what  is  called  personal  service.  One,  the  ordi- 
nary service,  which  requires  no  leave  from  the  Court ;  the  other, 
extraordinary  service,  which  requires  a  special  Order  of  the  Cowt 
to  render  it  valid,  and  is  not  used  except  under  special  circum- 
stances, when  the  ordinary  service  cannot  be  effected. 

Ordinary   service   must  be    within    the   jurisdiction   ci  the 

(0  Hinde,  82.  (»)  Mackieth  v.  Nicholson,  19  Yes. 

367 ;  [1  Hoff.  Ch.  Pr.  104,  note  (2)]. 
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Court  (1) ;  and  is  effected  either  by  delivering  a  copy  of  the  writ  Ordinary  8er- 

and  of  the  endorsements  thereon,  to  the  person  to  be  served,  and 

at  the  same  time  producing  the  original  writ,  or  else  by  leaving 

such  copy  at  the  dwelling-house  of  the  person  to  be  served,  and  at 

the  same  time  producing  the  original  writ  to  the  person  with 

whom  such  copy  is  left  (o)  (2). 

When  the  copy  is  left  at  a  dwelling-house,  it  is  necessary  that 

it  should  be  the  place  where  the  defendant  actually  resides,  and  Must  be  at 

the  mere  leaving  the  writ  or  the  copy  at  a  defendant's  ordinary  Placf  of  actual 

«  ««..*••  .i      «  -ii  t  j  residence  at 

place  of  business,  if  he  does  not  reside  there,  will  not  be  good  ser-  ^e  time 

vice  (3) ;  and  therefore  where,  under  the  old  practice,  a  subpcma, 

(p)  4th  Order  of  December,  1833 ;  263,  where  subpoena  was  sealed  up  in 
Earl  of  Chesterfield  v.  Bond,  2  Beav.    a  letter. 

(1)  The  service  of  a  subpoena  must  be  within  the  jurisdiction,  otherwise  it 
ia  irregular.  Dunn  v.  Dunn,  4  Paige,  425 ;  Creed  v.  Byrne,  1  Hogan,  79 ; 
Johnson  v.  Nagle,  1  Mollov,  243;  Hawkins  v.  Hale,  1  Beavan,  73.  But 
the  defendant  may  voluntarily  appear  or  stipulate  in  writing  to  accept  such 
service  as  regular.  Dunn  v.  Dunn,  ubi  supra.  See  Henderson  v.  Hopper, 
Halst.Dig.170. 

But  in  Tennessee,  where  service  of  a  subpoena  has  been  made  upon  one 
material  defendant  in  the  proper  district  or  county,  a  subpoena  may  be  served 
upon  any  other  defendant  out  of  the  county  or  district.  University  v. 
Cambrehng,  6  Yerger,  79. 

2)  The  subpoena  may  be  served  by  any  person.    Trabue  v.  Holt,  2  Bibb, 


So  in  Maryland  ;  but  if  the  service  is  made  by  any  other  person  but  a 
legal  officer,  the  service  must  be  proved.  Hoye  v.  Penn,  1  Bland,  29 ;  Tay- 
lor ».  Gordon,  1  Bland,  132.  So  in  New  Jersey.  West  v.  Smith,  1  Green 
Ch.  309.     But  see  Anon.  4  Hen.  &  Munf.  401. 

In  Vermont  service  of  a  subpoena  cannot  be  made  by  an  indifferent  per- 
son not  named  in  it.  Allyn  v.  Davis,  10  Vermont,  547;  Burlington  Bank 
v.  Catlin,  11  Vermont,  106. 

Service  of  a  subpoena  by  leaving  a  copy  at  the  defendant's  residence,  seal- 
ed up  in  a  letter,  at  the  same  time  producing  the  original,  was  held  regular. 
Chesterfield  v.  Bond,  2  Beavan,  263. 

(3)  See  Johnston  v.  Macconnel,  3  Bibb,  1. 

A  copy,  left  at  the  residence,  is  sufficient  service  of  the  subpoena  on  a 
party  domiciled  in  the  state,  and  temporarily  absent  therefrom,  unless  it  is 
made  to  appear  that  he  has  been  surprised.  Southern  Steam  Packet  Co.  v. 
Roger,  1  Cheeves,  48. 

Where  the  defendant  has  no  family,  but  boards  or  makes  it  his  home  in 
the  family  of  another,  the  subpoena  to  appear  and  answer  may,  in  his  ab- 
sence from  home,  be  served  upon  either  of  the  heads  of  the  family,  at  such 
place  of  his  abode,  although  he  had  no  wife  or  servant.  But  to  make  such 
service  regular,  the  place  of  service  must  be  his  actual  place  of  residence  at 
the  time,  and  his  absence  therefrom  must  be  merely  temporary.  People  v. 
Craft,  7  Paige,  325.    See  Bickford  v.  Skewes,  9  Sim.  428. 

The  personal  service  of  a  subpoena  on  a  defendant  who  is  confined  in  the 
State's  Prison  for  a  term  of  years  is  regular.    Phelps  v.  Phelps,  7  Paige,  500. 

For  service  on  a  defendant  under  criminal  sentence.  See  further,  New- 
enham  *.  Pemberton,  2  Cott.  54. 

The  return  to  a  subpoena  against  A.  and  B.  was  as  follows  :  "  Executed  on 
A,  —  B  not  found ;  '  and  this  was  held  insufficient  to  found  a  decree. 
Pegg  v.  Capp,  2  Blackf.  257. 
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Ordinary  Ser- 
vice. 


Sceus,  in  case 
of  a  Member  of 
Parliament. 


Service  at  the 
town-house  of 
a  peer  who  is 
abroad  good. 


Upon  an  In- 
fant. 


Husband  and 

wife. 


returnable  immediately,  was  moved  for  upon  affidavit,  stating  that 
the  defendant  lived  at  Epsom,  but  that  he  had  chambers  in  the 
Temple  and  resided  there,  Lord  Thurlow  said  that  as  it  did  not 
appear  that  his  place  of  abode  was  in  the  Temple,  he  could  not 
make  the  order  (p).     Where,  however,  a  member  of  the  House 
of  Commons  having  a  house  at  Southampton  and  no  town  resi- 
dence, was  served  with  a  subpaina,  returnable  immediately,  at  a 
friend's  house  in  London,  with  whom  he  was  upon  a  visit,  and  for 
default  of  appearance  a  sequestration  had  been  awarded,  and  a 
motion  was  made  at  the  instance  of  the  defendant  to  set  aside  the 
sequestration  for  irregularity,  Lord  Thurlow  said  he  coald  not 
suppose  that  the  defendant,  a  member  of  Parliament,  during  the 
session  of  Parliament  had  no  town  residence,  or  that  the  residence 
above  stated  should  not  be  taken  as  a  residence  quoad  the  defend- 
ant, whose  duty  it  was  to  attend,  and  actually  did  attend,  the 
House,  and  therefore  refused  to  grant  the  motion.     And  so  where 
a  letter  missive,  and  subsequently  a  subpama,  had  been  served  at 
the  town  residence  of  a  peer  during  the  sitting  of  Parliament,  Lord 
Thurlow  appears  to  have  been  of  opinion  that  it  was  good  (a), 
and  in  a  case  where  a  letter  missive,  and  afterwards  a  subpama, 
had  been  served   at   the  town  residence  of  a  peer,  who  at  the 
time  was  abroad,  and  afterwards  an  order  nisi  for  a  sequestra- 
tion was  issued,  the  V.  C.  of  England  refused  a  motion  to  dis- 
charge the  order  nisi,  his  Honor's  decision  was  confirmed  by  Lord 
Brougham  (r). 

Ordinary  service  upon  an  infant  defendant  is  effected  in  the 
same  manner  as  upon  an  adult  (1). 

Where  a  husband  and  wife  are  defendants,  ordinary  service 
upon  the  husband  alone  is  sufficient  (2) ;  and  process  of  contempt 


(p)  v.  Shaw,  Hind.  92. 

(q)    Attorney -general    t.   Earl 
Stamford,  2  Dick.  744. 


(r)  Thomas  v.  Earl  of  Jersey,  2 
of    M.  4  K.  398;  and  see  Davidson  t. 
Marchioness  of  Hastings,  2  K.  509. 


(1)  Process  ought  to  be  served  personally  on  infants.  Massie  v.  Donal- 
son,  8  Ohio,  377.  But  service  of  a  subpoBna  on  the  father  of  a  minor  defend- 
ant, if  within  the  jurisdiction,  was  held  sufficient,  although  the  minor  resid- 
ed out  of  the  jurisdiction.  Kirwan  v.  Kirwan,  1  Hogan,  264.  See  the  lav 
of  New  York  on  this  subject,  1  Barbour,  Ch.  Pr.  51,  Si;  Bank  of  Ontario  v. 
Strong,  2  Paiae,  301. 

Where  a  bill  has  been  served  on  an  infant,  there  is  no  necessity  for  serr- 
ing  the  same  again  on  the  guardian  ad  litem  after  he  is  appointed.  Jones  w. 
Drake,  2  Hayw.  237. 

Upon  a  bill  against  a  lunatic  in  the  custody  of  a  committee,  service  of 
process  upon  the  committee  is  sufficient.     Cates  v.  Woodson,  2  Dana,  455. 

(2)  See  Leavitt  v.  Cruger,  1  Paige,  421.  But  if  the  bill  seeks  relief  oat  of 
the  separate  estate  of  the  wife,  the  service  must  be  also  made  on  her,  and 
she  may  put  in  her  separate  answer.  Ferguson  v.  Smith,  2  John.  Ch- 139 ', 
Leavitt  v.  Cruger,  ubi  supra. 
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may  then  be  awarded   against  the   husband   for  default  of  the  Ordinary  Ser- 

wife  (*)•  v^!X^ 

When  a  bill  is  filed  against  a  husband  and  wife,  in  respect  of  a 
demand  out  of  the  separate  estate  of  the  wife  (t)  (1);  or  in  re- 
spect of  an  estate  of  a  deceased  person,  of  whom  the  wife  is  the 
persona]  representative  (w),  and  the  husband  is  abroad,  it  seems 
that  service  may  be  effected  upon  the  wife  :  no  compulsory  process 
however  can  be  issued  against  the  wife,  grounded  upon  such  ser- 
vice, without  a  previous  order  of  the  Court  (2). 

If  a  corporation  be  defendant,  the  subpoena  may  be  served  upon  Corporation. 
any  one  of  its  members  (3). 

If  one  of  the  defendants  (z)  be  entitled  to  the  privilege  of  peer-  Peers, 
age,  it  has  previously  been  stated  that  he  has  a  right  to  a  letter 
missive  before  a  subpoena  can  issue  against  him.  This  letter  mis- 
sive, with  a  copy  of  the  petition  for  the  same  and  with  an  office 
copy  of  the  bill,  must  be  served  in  the  same  manner  as  a  subpoena 
in  ordinary  cases;  and  if  the  bill  be  a  supplemental  bill,  and  pray 
that  the  defendant  may  answer  that  bill,  and  the  original  bill, 
office  copies  of  both  bills  should  be  served  (y).  If  the  peer  does 
not  enter  his  appearance  within  eight  days,  the  plaintiff  is  entitled 
to  sue  out  an  ordinary  subpoena  against  him. 

The  Attorney-general  is  not  served  with  a  subpoena,  but  with  a 
copy  of  the  bill  (z)  (4). 

By  the  26th  order  of  May,  1845,  service  upon  a  defendant's  so- 

(*)  Gee  t>.  Cottle,  3  M.  &  C.  180.        (x)  Robinson  u.  Lord  Rokeby,  8 
(«)  Dubois  v.  Hall,  2  Vernon,  613.     Ves.  601. 

(u)  Bunyan  ».  Mortimer,  Mad.  &  (y)  Vigers  v.  Lord  Audley,  9  Sim. 
Geld.  278.  409. 

(z)   Lord  Red.  39. 


(1)  See  Dyett  v.  N.  A.  Coal  Co.  20  Wendell,  570,  and  next  note  above. 

(2)  Where  the  plaintiff  seeks  relief  out  of  the  separate  estate  of  the  wife, 
the  subpoena  must  be  served  on  her  personally,  and  she  may  put  in  a  sepa- 
rate answer  ;  the  husband  in  such  'case  being  considered  only  a  nominal 
party.  Leavitt  v.  Cruger,  1  Paige,  422 ;  Ferguson  v.  Smith,  2  John.  Ch. 
139. 

(3)  The  subpoena,  in  case  of  a  corporation,  is  usually  served  on  the  presi- 
dent, cashier,  secretary,  or  other  principal  officer. 

(4)  Where  the  United  States  or  a  State  is  interested,  the  District  Attor- 
ney or  the  Attorney-general  must  be  served  with  a  copy  of  the  bill.  If  he 
omits  to  enter  an  appearance,  an  order  may  be  obtained  on  petition,  that  he 
appear  within  a  certain  time,  or  the  bill  be  taken  as  confessed.  1  Hoff.  Ch. 
Pr.  108. 

In  Grayson  v.  Virginia,  3  Dall.  320,  it  was  held  that  when  process  at  com- 
mon law  or  in  Equity  shall  issue  against  a  State,  the  same  shall  be  served 
upon  the  Governor  or  chief  executive  officer,  and  the  Attorney-general  of 
such  State. 
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Extraordinary  Hcitor  of  a  subpoena  to  answer  an  amended  bill,  or  to  heir  judg- 
ments, to  be  deemed  good  service  upon  the  party  (1). 

In  the  event  of  the  plaintiff  finding  himself  unable  to  effect  ordi- 
nary service  upon  a  defendant  in  the  manners  above  mentioned ; 
in  the  different  cases  respectively,  he  must  consider  whether  there 
is  any  mode  of  extraordinary  service  applicable  to  his  case  to  be 
obtained  by  special  motion  to  the  Court. 

In  order  to  determine  this  point,  it  becomes  necessary  to  con* 
sider,  1st,  what  is  the  general  jurisdiction  and  practice  of  the 
Court  in  ordering  extraordinary  service,  independent  of  any  Act 
of  Parliament ;  and  2ndly,  What  additional  jurisdiction  has  been 
given  to  the  Court  of  Chancery  by  Statute  Law. 
Under  general  As  to  the  general  jurisdiction  of  the  Court,  it  would  seem,  that 
jurisdiction  of  independent  of  any  statute,  there  is  no  power  in  the  Court  of 
Chancery  to  order  actual  personal  service  to  be  effected  oat  of  the 
jurisdiction,  but  that  in  some  cases  the  Court  has  assumed  the 
power  of  ordering  a  service  to  be  effected  within  the  jurisdiction, 
upon  some  person  other  than  the  absent  defendant,  and  has  treated 
such  service  as  valid  against  him. 

The  cases  upon  the  general  jurisdiction  of  the  Court,  to  order 
such  substituted  service,  by  no  means  establish  a  very  clear  prin- 
ciple, and  recently,  upon  an  application  of  this  description,  to  Sir 
J.  L.  Knight  Bruce,  V.  C,  he  made  the  fact  of  the  conflicting  de- 
cisions upon  the  subject  a  reason  for  recommending  that  the 
motion  should  be  made  in  the  first  instance  to  the  Lord  Chancel- 
lor (a). 
In  cases  of  ac-      The  jurisdiction  is  most  frequently  exerted  where  actions  at 
tions at .law      Law  ^g  brought  by  persons  resident  abroad  to  enforce  demands, 
plaintiff  which,  although  they  have,  strictly  speaking,  a  legal  right  to  make, 

abroad.  it  is  against  the  principles  of  Equity  to  permit    In  such  cases, 

the  Court  will  interfere  by  injunction  served  upon  the  attorney 
employed  in  this  country  to  conduct  the  proceedings  at  Law,  to 
restrain  the  further  prosecuting  of  such  proceedings  until  his  em- 
ployer has  submitted  himself  to  the  jurisdiction  (©)  (1). 
Order  for,  how  lu  order  to  accomplish  this  purpose,  it  is  permitted  to  the  plain- 
obtained,  tiff  in  Equity,  in  the  first  instance,  to  obtain  an  order,  directing 

(a)  Noad  c.  Backhouse,  2Y.&C.  (b)  Per  Lord  Thurlow,  Andeaon 
529.  v.  Lewis,  3  Bro.  429. 


(1)  Personal  service,  out  of  the  jurisdiction,  of  a  subpoena  to  hear  judgment, 
or  to  show  cause  against  a  conditional  decree,  is  good  service.  Nolan  «. 
Nolan,  1  Moll.  243. 

(1)  See  Seebor  v.  Hess,  5  Paige,  85. 
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that  service  of  the  subpoena  upon  the  attorney  employed  in  the  Substituted 
cause  at  Law  shall  be  deemed  good  service.  The  application  for  thTGeneral 
this  order  must  be  supported  by  an  affidavit,  verifying  the  facts  in  Juradiction. 
the  bill,  usually  denominated  an  affidavit  of  merits  (c).  s^^v^^ 

It  seems  that  the  affidavit  in  this  case  must  be  made  by  the  Affidavit  must 
plaintiff  in  Equity  himself,  and  that  unless  the  solicitor  has  per-  be  by  plaintiff. 
sonal  knowledge  of  the  merits  of  the  cause,  his  affidavit  will  not 
be  sufficient  (d).    It  has  also  been  decided,  that  it  is  not  neces- 
sary that  the  affidavit  should  state  a  previous  refusal  by  the  attor- 
ney to  accept  a  subpoena  (e). 

A  motion  for  substituted  service,  under  these  circumstances,  is  Notice  of  mo* 
generally  made  without  notice ;  in  the  following  case,  however,  tion  not  necei" 
the  Court  of  Exchequer  held  that  notice  was  necessary.  An 
agent  had  effected  a  policy  for  his  principal,  who  resided  in  Spain, 
and  afterwards  brought  an  action  in  his  own  name  only  against 
the  underwriters  and  others,  who  filed  a  bill  for  an  injunction 
against  both  the  principal  and  agent;  the  agent  appeared  and  an- 
swered, and  in  eight  days  the  usual  affidavit  of  merits  was  sworn, 
and  a  motion  was  made  for  an  injunction  against  the  principal ; 
the  counsel  for  the  agent,  however,  objected  to  the  motion  for 
want  of  notice,  and  the  Court  held,  that  though  in  ordinary  cases 
notice  is  not  necessary,  yet  that  it  was  in  the  present  case,  the  ac- 
tion having  been  brought  in  the  name  of  the  agent  only  (/). 

The  Court,  it  is  said,  does  not  expect  a  plaintiff  to  verify  all  the  Affidavit  need 
allegations  in  his  bill  with  the  same  precision  that  is  required  in  [£e  ^jSion* 
an  answer ;  it  will  be  sufficient  if  he  substantiate  the  general  heads 


of  equity,  which  will  entitle  him  to  an  injunction  (g)  ;  but  a  ma-  but  i 
terial  variance  between  the  bill  and  the  affidavit  would  be  fatal.  varianee  ftltl- 
Thus  where  the  bill  stated  that  bills  of  exchange,  which  were  the 
subject  of  the  action,  were  lent  for  the  defendant's  accommoda- 
tion, whereas  the  affidavit  stated  that  they  were  given  to  the  de- 
fendant to  pay  the  balance  of  his  account  to  the  plaintiffs,  which 
they  afterwards  found  to  be  erroneous  (A). 

In  one  case,  however,  an  affidavit  of  merits  was  dispensed  with  Affidavit  of 
entirely.     An  agent  had  effected  a  policy  for  his  principal  who  merits  dia- 
resided  abroad,  and  a  bill  was  filed  to  restrain  proceedings  in  an  ^ 
action  brought  upon  it ;  to  which  the  agent  put  in  his  answer,  ad- 

(c)  Delancy  c.  Wallis,  3  Bto.  C.        (d)   Kenworthy  v.  Accunor,  ubi 

C.  12 ;  and  tee  Stephen  v.  Cini,  4  supra. 

Vea.  359 j  Fnllarton  v.  Wallace,  ib.        («)  French  v.  Roe,  13  Vei.  593. 
360,  n. ;  Anderson  v.  Darcev,  18  Yea.        (/)  Crew  v.  Merfin,  1  Fowl.  Ex. 

447 ;  White  v.  Klevers,  ib.  471 ;  Ken-  Pr.  225. 
worthy  v.  Accunor,  3  Mad.  550 ;  Bail-        Or)  Nones  v.  Jaoray,  ib.  226. 
lie  v.  Larkens,  cited  ib.  A)  Ibid ;  Wattleworth  v.  Pitcher, 

2  Price,  189. 
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Substituted 

Service  undei 

the  General 

Jurisdiction. 


Where  action 
brought  by 
assignee  of 
bond. 


Much  more 
frequent  for- 
merly than 
now. 


mining  the  material  facts  of  the  bill.  An  injunction  was  moved 
for  upon  these  admissions,  until  the  answer  of  the  other  de- 
fendant should  come  in,  and  an  objection  was  made,  that  there 
ought  to  have  been  an  affidavit ;  the  Court,  however,  overruled  it, 
and  granted  an  injunction,  considering  the  admissions  equivalent 
to  an  affidavit  (t). 

It  has  been  determined  by  the  V.  C.  of  England,  that  where  the 
assignee  of  a  bond  brings  an  action  upon  the  bond  in  the  name  of 
the  assignor  (the  obligee)  who  is  abroad,  and  the  obligor  institutes 
a  suit  in  Equity,  for  the  purpose  of  restraining  such  action,  making 
the  assignee  and  his  assignor  a  party,  the  Court  will  make  an  or- 
der that  service  on  the  attorney  in  the  action  shall  be  good  ser- 
vice on  the  obligee.     Consequently,  if  he  does  not  appear  and  an- 
swer the  bill  within  the  usual  time,  an  injunction  will  be  issued 
against  him,  to  restrain   the   action   until  appearance  and  an- 
swer (k).    In  Montagu  v.  Hill  (/),  Lord  Lyndhurst  expressed  a 
doubt  whether,  notwithstanding  an  injunction  of  this  nature  against 
the  assignor,  the  assignee  might  not  have  continued  the  action ; 
but,  with  great  deference  to  so  great  an  authority,  it  is  submitted 
that  he  could  not,  because  the  common  injunction  is  not  only  di- 
rected to  the  party  himself,  but  to  his  counsellors,  attornics,  solici- 
tors and  agents,  and  every  of  them ;  and  it  is  to  be  recollected 
that  all  assignments  of  a  chose  in  action,  in  order  to  be  effective  at 
Law,  are  accompanied  by  an  appointment  of  the  assignee  to  be  the 
attorney  of  the  assignor,  &c. 

The  practice  of  ordering  substituted  service  of  process  to  be 
good  service,  where  a  defendant  was  abroad,  appears  formerly  to 
have  been  permitted  to  a  much  greater  extent  than  at  present 
Thus,  in  Hales  v.  Sutton  (m),  where  defendants,  who  were  execu- 
tors living  abroad,  had  given  a  letter  of  attorney  to  a  person  to  prove 
a  will,  service  on  that  person  was  held  to  be  good ;  and  in  Carter  v. 
De  Brune  (n),  service  of  a  subpcena  on  a  person  who  transacted 
matters  under  a  letter  of  attorney  from  the  defendant,  was 
deemed  good  service  (o).  The  authority  of  these  cases,  however, 
was  disputed  by  Lord  Redesdale,  in  Smith  v.  The  Hibernian 
Mine  Company  (p),  who  refused  a  motion  for  an  order  that  ser- 
vice upon  a  person  acting  under  a  power  of  attorney  for  a  defend- 
ant should  be  good  service ;  observing,  that  although  Mr.  Dici- 


(t)  Royal  Exchange  Insurance  Co. 
t».  Ward,  1  Fowl.  Ex.  Pr.  225. 

(k)  Lord  Portarlington  v.  Graham, 
5  Sim.  416. 

(Q  4  Rubs.  128. 


(m)  1  Dick.  26. 

(it)  Ibid.  39. 

(o)  Vide  etiam,  Anon.  1  P. 

(p)  1  Sell.  &Lef.  238. 


Win. 
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ens  was  a  very  attentive  and  diligent  registrar,  yet  his  notes  were    Substituted 

very  loose,  and  not  considered  as  of  very  high  authority,  unless   Se* Qe^Jr 

supported  by  the  register  books.     Upon  that  occasion,  Lord    Jurisdiction. 

Redesdale  referred  to  a  cause  argued  before  Lord  Thurlow,  under  ^^m>s/7^^ 
,  ..  6  .it.      Not  good 

these  circumstances.    In  a  mortgage  a  covenant  was  inserted,  that  even  where 

if  the  mortgagee  should  be  desirous  of  filing  a  bill  of  foreclosure  covenant  in 

a  .  *  •  t        mortgage  deed 

after   a  certain  time,  service  of  a  subpoena  on   a  person  there  that  it  should 

named  should  be  good  service ;  and  on  that  ground  an  applica-  be  so  deemed, 
tion  was  made  to  Lord    Thurlow    to    substitute  service,   the 
mortgagee  having  gone  to  the  East  Indies :  but  the  answer  of 
Lord  Thurlow  was,  "  I  can  no  more  try  the  fact  whether  there  is 
such  a  covenant,  without  having  the  party  before  me,  than  I  can 
decide  any  other  facts  without  having  the  party  before  me  (q)" ' 
In  another  case  before  Lord  Thurlow  (r),  his  Lordship  said,  that, 
for  the  purpose  of  an  injunction  bill,  service  upon  the  attorney  at 
Law  has  been  held  good  service  but  in  no  other  case  (1).     In  that  Service  on 
case  there  were  a  cause  and  a  cross  cause,  and  the  plaintiffs  in  the  c^r!ji!JjC°1l?f 
original  bill  being  many,  and  several  of  them  out  of  the  jurisdic-  crow  cause. 
tion,  and  others  not  to  be  found,  a  motion  was  made  that  service 
on  their  clerk  in  Court  should  be  good  service,  which  was  re- 
fused.   A  motion  of  the  same  nature  was  made,  in  Bond  v.  The  Nor  in  a  sup- 
Duke  of  Newcastle  (5),  and  Lord  Thurlow,  after  consulting  the  P 
registrar,  said,  it  could  not  be  done  even  in  a  cross  cause,  or  upon 
a  supplemental  bill,  for  they  are  distinct  suits  in  which  the  at- 
torney or  clerk  in  Court  have  no  authority  to  appear ;  and  the 
Court  wiH  not  bring  a  party  into  contempt  for  non-appearance,       » 
when  for  want  of  privity  he  may  know  nothing  of  the  order  to 
appear  (t). 

But  although  the  Court  would  not,  upon  cause  and  cross  cause,  Court  will, 

order  a  subpoena  in  the  cross  cause  to  be  served  upon  the  clerk  in  however,  sus- 
.     ._•  ...  pend  the  pro- 

court  of  the  plaintiffs  in  the  original  cause,  yet  it  suspended  the  ceeding  in  the 

proceedings  in  the  original  cause  till  the  plaintiffs  had  answered  original  cause. 
the  cross  bill  («).     And  where  a  defendant  had  appeared  to  an 
original  bill,  and  afterwards  the  plaintiff  died,  and  a  bill  of  revi- 
vor was  filed  by  his  representatives  against  the  same  defendant, 
who  was  not  to  be  found,  a  motion,  that  service  upon  his  clerk  in 

(q)  This  in  all  probability  was  the  erts  v.  Worsley,  2  Cox,  389 ;  and 

case  of  Willings  c.  Loman,  reported  Gildenechi  v.  Charnock,  6  Ves.  171. 

in  Hind's  Practice,  90.  (t)  Ibid.  Ed.  Belt,  from  Lord  Col- 

(r)  Anderson  v.  Lewis,  3  Bro.  C.  Chester's  MSS. 

C.  429,  430.     [See    Perkins's  (ed.)  (u)  Anderson  9.  Lewis,  ubi.  sup. ; 

430,  Eden's  note  (6)].  Mason  v.  Gardiner,  4  Bro.  C.  C.  478 ; 

(#)  3  Bro.  C.  C.  386 ;  see  also  Rob-  Waterton  9.  Croft,  5  Sim.  502. 

(1)  Eckert  «.  Banert,  4  Wash.  C.  C.  370 ;  Ward  v.  Sebring,  ib.  472. 
vol.  i.  43 
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Substituted    Court  in  the  original  cause  might  be  deemed  good  service,  vis  re- 
SetJ^^n^er  fused  by  Lord  Thurlow,  who  said  that  the  plaintiff  most  proceed 
Jurisdiction,   under  the  5  Geo.  II.  c.  25,  for  taking  the  bill  pro  confess*  (i\ 
J^T^^^       Although  it  is  in  general  true  that,  except  in  injunction  cae, 
agent  or  factor,  the  Court  will  not  order  substituted  service  to  be  good  service 
upon  defendants  who  are  out  of  the  jurisdiction,  yet  it  teems  that, 
in  cases  where  the  party  out  of  the  jurisdiction    has  appointed 
another  to  act  as  his  agent  in  respect  of  the  property  which  is  the 
subject-matter  of  the  suit,  and  such  agent  hae  been  made  a  party 
to  the  suit,  for  the  purpose  of  serving  him  with    an   injunction 
to  restrain  his  dealing  with  such  property,  the  Court  has  permit- 
ted service  of  the  subpetna  upon  the  agent  to  be  considered  good 
service  upon  his  employer  (1).    This  seems  to  have  been  the  I 

principle  acted  upon  in  the  case  of  Hyde  ».  Forsfcer  (z),  which,  I 

although  it  is  one  of  those  cases  in  Mr.  Dickens'  reports  which  | 

are  the  subject  of  Lord  Redesdale's  observations  in  the  case  of 
Smith  o.  The  Hibernian  Mine  Company,  before  referred  to, 
yet,  as  upon  reference  to  the  registrar's  book,  it  appears  to  have 
been  correctly  reported,  must  be  considered  as  excepted  from  the 
disqualifying  effect  of  those  observations. 
Upon  agent.  In  the  recent  case  of  Hobhouse  v.  Courtney  (a),  the  T.  C.  of 
England  had  occasion  to  review  all  the  cases  and  authorities  upon 
this  subject  The  defendant,  who  was  out  of  the  jurisdiction, 
had  given  special  authority  to  a  person  within  the  jurisdiction  to 
act  as  his  agent  with  respect  to  the  property  which  was  the  sub- 
ject of  the  suit,  and  the  Court  ordered  service  of  the  swIjmpni  to 
appear  and  answer  on  that  person,  to  be  good  service  upon  the 
defendant.  His  Honor,  in  his  judgment,  distinguished  the  case 
before  him  from  that  of  Smith  v.  The  Hibernian  Mine  Compaij 
(o),  before  referred  to,  upon  the  ground  that  in  the  latter  case  the 
defendant  out  of  the  jurisdiction  had  given  a  power  of  attorney 
to  a  person  to  act  for  him  in  the  management  of  hi*  affairs  not  ia 
the  subject-matter  of  the  suit,  from  whence  it  may  be  inferred 
Who  must  that  in  all  cases  the  Court  must  be  well  satisfied  that  the  pern 
authority601     "P0"  wjram  the  substituted  service  is  sought  to  be  effected  haa  awt 

(s)  Henderson  «.  Maggs,  3  Bro.  C.        («)  19  Sim.  140. 
C.  127.  (b)  1  Sen.  &  Lef.  239. 

(s)  1  Dick.  106;  see  19  Sim.  154. 


(1)  Substituted  service  was  allowed  on  the  general  agent  of  the  defend- 
ant, resident  abroad,  but  where,  unknown ;  though  it  did  not  appear  that  lie 
was  secreted  or  withdrawn  to  avoid  being  served.  Soman  v.  CosdoOv,  1 
Irish  Eq.  416. 

Where  a  defendant  is  absent  from  home,  and  no  person  can  se  fimnd  at 
his  place  of  abode,  the  subpetna  may  be  served  on  his  clerk  or  servant,  at 
his  store  or  place  of  business.  Smith  v.  Pat he,  9  Paige,  996 ;  Dvett  ».  N- 
A.  Coal  Co.  §0  Wendell,  570.  *-■»>/— 


Service  of  the  Writ  of  Subpwna.  507 

merely  authority  from  the  defendant  to  act  generally  in  his  affairs,  Substituted 
but  that  he  has  a  special  authority  having  reference  to  the  subject-  the  generaj 
matter  of  the  suit.  Jurisdiction. 

With  respect  to  the  Cases  of  Bond  v.  The  Duke  of  Newcastle  K^~s>sm^' 
and  Roberts  v.  Worsley  (e),  his  Honor  observed,  that  the  person 
upon  whom  the  substituted  service  was  sought  to  be  effected,  and 
who  was  the  clerk  in  Court  of  the  absent  party,  had  no  authority 
to  act  for  him  in  any  capacity  whatever,  except  as  his  clerk  in 
Court,  and  he  had  that  authority  with  respect  to  the  original  suit 
only.  He  could  not  stand  therefore  in  the  situation  of  a  person 
specially  authorized  to  act  as  the  agent  of  the  absent  party  in  the 
matter  of  the  amended  bill. 

An  application  of  a  similar  kind  was  recently  made  to  Sir 
James  Wigram,  V.  C,  in  the  case  of  Webb  v.  Salmon  (rf),  and 
refused  by  him  upon  the  ground  that  the  persons  upon  whom  the 
substituted  service  was  sought  to  be  effected  were  not  agents  in 
the  matter  of  the  suit  when  the  correspondence  with  the  plaintiff's 
solicitor  commenced,  and  that  tfiey  refused  to  accept  the  agency, 
"  there  was  not  therefore  that  appointment  of  them  as  the  solici- 
tors or  agents  of  the  defendant,  which  the  observations  of  the 
V.  C.  of  England  in  the  case  of  Hobhouse  v.  Oourtney  assumed 
to  be  necessary."  He  also  observed  that  he  was  not  prepared  to 
go  beyond  that  case. 

In  the  case  of  Cooper  v.  Wood  (£),  Lord  Langdale,  M.  R.,  or- 
dered substituted  service  on  a  person  who  had  acted  as  the  solic- 
itor of  the  absent  defendant,  in  the  subject  of  the  mortgage  to 
which  the  suit  related,  and  who,  there  was  reason  to  believe,  was 
in  communication  with  the  defendant.  And  in  Weymouth  v.  Lam- 
bert (A),  the  same  Judge  ordered  substituted  service  of  a  subpoena 
in  a  creditor's  suit,  one  who,  acting  as  the  attorney  of  the  execu- 
tor and  genera!  devisee  and  legatee,  resident  in  India  had  obtain- 
ed administration  here,  and  had  entered  into  receipt  of  the  rents 
of  the  real  estate. 

Having  now  considered  the  original  jurisdiction  of  the  Court  Service  upon 
to  order  substituted  service  in  the  case  of  absent  defendants,  it  is  J^^er^ut- 
desirable  to  state  the  powers  recently  conferred  by  the  legislature,  utes  and  or- 
for  the  purpose  of  extending  this  jurisdiction.    The  statutes  op-  derB* 
erate  in  two  ways : — first,  by  allowing  actual  service  under  cer- 
tain circumstances  to  be  effected  out  of  the  jurisdiction ;  secondly, 
by  extending  the  practice  of  ordering  service  within  the  jurisdic- 

(c)  Bee  last  page.  (a)  5  Beav.  391. 

(£)  3  Hare,  251.  (A)  3  Beav.  333. 
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Service  upon  tion,  upon  a  person  other  than  the  defendant,  as  a  substitute  for 
anta'underOr-  8erYlce  uPon  tne  defendant  himself. 

den  and  Sta-      The  provisions  of  the  statutes  2  Will.  IV.  c.  33,  and  4  &  5 
tutes.        Will.  IV.  c.  82,  apply  to  all  suits  concerning  lands,  tenements,  or 
2  Will.  IV.  c.   hereditaments  situate  in  England  or  Wales,  or  concerning  any 
w  tv'  4<M5cnarge>  ^en>  judgment,  or  incumbrance  thereon,  or  concerning 
8. 3.  '    any  money  vested  in  any  government  or  other  public  stock  ox 

public  shares,  in  public  companies  or  concerns,  or  the  dividends  or 
produce  thereof.  And  the  effect  of  the  above-mentioned  Acts  is, 
First,  that,  in  such  suits  upon  special  motion,  the  Court  may 
order  and  direct  that  service  in  any  part  of  Great  Britain  ($)  or 
Ireland,  or  the  Isle  of  Man,  shall  be  deemed  good  service  upon 
the  defendants,  on  such  terms,  in  such  manner,  and  at  such  time 
as  to  the  Court  shall  seem  reasonable. 
4  &5  Will.  IV.  Secondly,  in  suits  of  the  same  description,  in  case  the  defen- 
c.  82,  s.  1.  dant  or  defendants  shall  appear  by  affidavit  to  be  resident  in  any 
specified  place  out  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Court  may,  upon  open  motion  of  any  of  the  com- 
plainants in  any  such  suit,  founded  upon  an  affidavit  or  affidavits, 
and  such  other  documents  as  may  be  applicable  for  the  purpose  of 
ascertaining  the  residence  of  the  party,  and  the  particulars 
material  to  identify  such  party  and  his  residence,  and  also 
specifying  the  means  whereby  such  service  may  be  authenti- 
cated, and  especially  where  there  are  any  British  officers,  civil  or 
military,  appointed  by  or  serving  under  her  Majesty,  residing  at 
or  near  such  place,  order  that  service  of  the  suopceaa  upon  the 
party,  in  manner  thereby  directed,  or  in  case  where  the  Court 
may  deem  fit,  upon  the  receiver,  steward,  or  other  person  receiv- 
ing or  remitting  the  rents  of  the  lands  or  premises,  if  any,  in  the 
suit  mentioned,  returnable  at  such  time  as  the  said  Court  shall 
direct,  shall  be  deemed  good  service  upon  such  party. 
4&5  Will  IV  Thirdly  (£),  in  any  of  such  suits,  if  it  shall  be  made  to  appear 
c.  82,  i.  2.  by  affidavit  that  any  defendant  cannot  by  reasonable  diligence  be 
personally  served  with  the  subpcena  to  appear  and  answer,  or  that 
upon  inquiry  at  his  usual  place  of  abode,  he  could  not  be  found, 
so  as  to  be  served  with  such  process,  and  that  there  is  just  ground 
for  believing  that  such  defendant  secretes  or  withdraws  himseu; 
so  as  to  avoid  being  served  with  the  process  of  such  Court,  then 
and  in  all  such  cases,  the  Court  may  order  that  the  service  of 
the  subpoena  to  appear  and  answer,  shall  be  substituted  in  such  man- 
ner as  the  Court  shall  think  reasonable,  and  direct  by  such  order. 

(0  The  Act  extendi  to  Scotland ;        (*)  4  &  5  Will.  IV.  o.  ffi,  a.  *. 
Cameron  v.  Cameron,  2  M.  &  K.  289. 
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In  the  fif9t  and  second  of  the  above-mentioned  cases,  it  is  pro-  Service  upon 
vided  (J)  that,  together  with  the  subpoena  or  letter  missive,  served  antTunderW 
under  any  such  order  of  the  Court,  a  copy  of  the  prayer  of  the  dew  and  Bta- 
bill  should  be  served  upon  the  defendant ;  and  it  is  further  pro-        tntei* 


▼ided,  that  no  process  of  contempt  shall  be  entered  upon  any  such  2  Will.  IV.  c. 
proceedings,  nor  any  decree  made  absolute,  without  special  order  3s* *•  ** 
upon  special  motion,  made  for  the  purpose. 

It  is  not  necessary,  in  the  third  case,  that  a  copy  of  the  prayer 
of  the  bill  should  accompany  the  subpoena  (m). 

It  should  also  be  observed,  that  it  is  provided  that  the  plaintiff 
shall  not  be  compelled  to  avail  himself  of  these  statutory  provi- 
sions, so  that  he  may  still  proceed  in  the  absence  of  the  defendant, 
in  any  other  manner  permitted  to  him  by  the  practice  of  the 
Court  (»). 

The  provisions  of  these  Acts  have  been  carried  out,  by  the  Or-  Under  Orders 
ders  of  May,  1845,  the  33rd  of  which  provides,  that  "  where  a  of  1845' 
defendant  in  any  suit  is  out  of  the  jurisdiction  of  the  Court," 

1.  "  The  Court  upon  application,  supported  by  such  evidence 
an  shall  satisfy  the  Court  in  What  place  or  country  such  defendant 
is,  or  may  probably  be  found,  may  order  that  the  subpoena  to  ap- 
pear to  and  answer  the  bill,  may  be  served  on  such  defendant,  in 
Sudh  place  or  country,  ot  within  such  limits  as  the  Court  thinks 
At  to  direct." 

2.  "  Sutih  order  is  to  limit  a  time,  (depending  on  the  place  or 
Country  within  which  the  subpoena  is  to  be  served),  after  the  ser* 
vice  of  the  subpoena,  within  which  such  defendant  is  to  appear  to 
the  bill,  and  also  (if  an  answer  be  required)  a  time  within  which 
such  defendant  is  to  plead,  answer,  or  demur,  or  obtain  from  the 
Court  further  time  to  make  a  defence  to  the  bill." 

3  "  At  the  time  when  such  subpoena  shall  be  served,  the  plain- 
tiff is  also  to  cause  such  defendant  to  be  served  with  a  copy  of  the 
bill,  and  a  copy  of  the  order  giving  the  plaintiff  leave  to  serve  the 
sttbpeefta. 

4.  "  And  if,  upon  the  expiration  of  the  time  for  appearing,  it 
appears  to  the  satisfaction  of  the  Court  that  such  defendant  was 
duly  served  with  the  subpoena,  and  with  a  copy  of  the  bill,  and  a 
copy  of  the  jfrrdef,  the  Court  may,  upon  the  application  of  the  plain* 
tiff,  order  an  appearance  to  be  entered  for  such  defendant." 

And  by  the  23rd  of  these  Orders,  it  is  provided,  that  "  Subpoe- 
nas to  appear,  or  to  appear  and  answer,  which  are  served  out  of 
the  jurisdiction  of  the  Court,  are  to  be  made  returnable  at  such 

(0  2  Will.  IV.  c.  33,  ■.  3.  (»)  Ibid. 

(»)  2  Will.  IV.  c.  33,  i.  3. 

43# 
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.j^—   -_  _  -       '•'=**  intt  iiier  uie  iffme  dier»).£L  a*  :ae  Coart  by  special  Order  may 
.  creci .   mil  jl  m  msvcr  be  retri^sd.  each  such  subpoena  is  to 
aoerify  uie  ume  inkfr  service  wn'sm  which  the  defendant  is  te- 
mrxi  toawwer/7 

The  Ordezs  oc  May,  ISIS,  provide,  thai  when  the  subpoena  to 
sipear  ami  answer  is,  bj  leave  of  the  Court,  to  be  served  on  a  de- 
fendant or  defendants  oat  of  the  jurisdiction,  it  should  be  in  the 
iiiimng  ftra,  shindy  differing  from  the  ordinary  form  before 
sated  v«)  aj- 

~  Victoria,  fcc 

**  We  command  yon  (and  erery  of  you,  where  more  than  one  <fe- 
fendamt)  that  within  (insert  the  time  directed  by  the  Order,  giving 
leave  to  sent  the  writ  out  of  the  jurisdiction),  after  the  service  of 
this  writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to 
be  entered  for  yon  in  our  High  Court  of  Chancery,  to  a  bill  (or 
as  the  case  may  be,  See.)  filed  against  you  by  (and  others, 

or  another),  and  that  within  (insert  the  time  directed  by  the  same  Or- 
der,) you  do  put  in  your  answer  to  the  same  bill  (or  as  the  case  may 
he,  4"c-)>  ft*0*  th**  y°u  do  answer  concerning  such  things  as  shall 
then  and  there  be  alleged  against  you,  and  observe  what  our  said 
Court  shall  direct  in  this  behalf,  upon  pain  of  such  process  as  our 
***  Court  shall  award. 

*  Witness,  ©W  "  Dmrow." 

rV  yCimnrn^  memorandum  is  to  be  placed  at  the  foot)  :— 

•  ^wNmws  are  to  be  entered  at  the  Record  and  Writ  Clerks' 
_  in.*,  a  OjsK*ry  I^ne,  London ;  and  if  you  do  not  cause  your 
4  ^-ttv«  v  **  eatfered  within  the  time  limited  by  the  above 

<-  ■'*  :X  ■w*lu%**h*^T  be  at  liberty  to  enter  an  appearance  for  you 

m    +«m  .ivm.   a»d  if  too  do  not  plead,  answer,  or  demur  to 

*    -"  <**■-  ••*i*tt  s^h*  uaae  limited   by  the  above  writ,  you  will 

_    ^   ^  v  na,i  jwwss  **  tfce  CouJt  ghall  awtrd>  and  tOfi0d| 

you,  be  the  Court  shall  think 

w  " 

only*    and  is  by  leave  of  the 


^*  **  personal.     Und  9.  Lord 
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Court  to  be  served  on  a  defendant  out  of  the  jurisdiction,  it  must  Service  upon 
,.,,-„      .       c  absent  Defend. 

be  in  the  following  form  :—  ant,  ^^^  or- 

ders and  Sta- 

"  Victoria,  &c.  v^J^w/ 

"  To,  &c. 

"  We  command  you  (and  every  of  you,  where  more  than  one  de~  Yormot  subpct- 
fendant)  that  within  (insert  the  time  directed  by  the  order  giving  nato  *fP*** 
have  to  serve  the  writ  out  of  the  jurisdiction),  after  the  service  }ei^^t  out  of 
of  this  writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all  jurisdiction, 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to 
be  entered  for  you  in  our  High  Court  of  Chancery  to  a  bill  (or  as 
the  case  may  be,  Spc.)  filed   against  you  by  (and 

others  or  another,)  and  that  you  do  answer  concerning  such  things 
as  shall  then  and  there  be  alleged  against  you,  and  observe  what 
our  said  Court  shall  direct  in  this  behalf,  upon  pain  of  such  pro- 
cess as  our  said  Court  shall  award. 

"  Witness,  &,c."  "  Devon." 

(  The  following  memorandum  to  be  placed  at  the  foot)  : — 
"  Appearances  are  to  be  entered  at  the  Record  and  Writ  Clerks' 
Office  in  Chancery  Lane,  London,  and  if  you  do  not  cause  your 
appearance  to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for  you 
at  your  expense,  and  you  will  be  subject  to  such  process  as  the 
Court  shall  award,  and  to  such  order  or  decree  being  made  against 
you  as  the  Court  shall  think  just,  upon  the  plaintiff's  own  showing." 
It  may  be  observed  here,  that  the  Acts  of  Parliament  before 
referred  to,  conferring  upon  the  Court  of  Chancery  the  power  of 
serving  process  out  of  the  jurisdiction,  apply  to  suits  of  a  particu- 
lar kind,  and  further,  that  they  fetter  the  exercise  of  the  privilege 
by  certain  restrictions.  Whereas  the  Orders  of  1845  apply  to 
suits  of  all  descriptions,  and  in  some  respects  dispense  with  the 
provisions  which  the  legislature  had  required.  By  the  3  &  4  Vict, 
c.  94,  and  the  5th  Vict.  c.  5,  s.  29,  the  Lord  Chancellor,  with  the 
advice  and  consent  of  the  Master  of  the  Rolls  and  the  Vice-Chan- 
cellors,  or  any  two  of  them,  is  empowered  to  make  alterations  in 
forms  and  in  the  mode  of  proceeding,  but  the  words  of  the  Act 
scarcely  seem  to  extend  to  an  alteration  in  the  power  of  the  Court 
to  issue  process  out  of  the  jurisdiction.  It  is  presumed,  however, 
that  in  whatever  respect  the  orders  extend  or  vary  in  the  practice 
of  the  Court  in  issuing  process  without  the  jurisdiction,  they  must 
derive  their  validity  either  from  the  stat.  3  &  4  Vict.  c.  94,  or 
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Service  upon  time  after  the  service  thereof,  as  the  Court  by  special  Order  maj 
anto'under'ori  direct  I  an(*  if  an  answer  be  required,  each  such  subpoena  is  to 
den  and  Sta-  specify  the  time  after  service  within  which  the  defendant  is  ie- 
^JJ"*^  quired  to  answer." 

Formofnripa-  The  Orders  of  May,  1845,  provide,  that  when  the  subpoena  to 
ant°o  teffnd  aPPear  ^d  answer  is,  by  leave  of  the  Court,  to  be  served  on  a  de- 
ritdiction.         fend  ant  or  defendants  out  of  the  jurisdiction,  it  should  be  in  the 

following  form,  slightly  differing  from  the  ordinary  form  before 

stated  (o)  (1). 

"  Victoria,  &>c. 
"  To,  &c. 

"  We  command  you  (and  every  of  you,  where  more  than  one  de- 
fendant) that  within  (insert  the  time  directed  by  the  Order ■,  giving 
leave  to  serve  the  writ  out  of  the  jurisdiction),  after  the  service  of 
this  writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to 
be  entered  for  you  in  our  High  Court  of  Chancery,  to  a  bill  (or 
as  the  case  may  be,  Spc.)  filed  against  you  by  (and  others, 

or  another),  and  that  within  (insert  the  time  directed  by  the  same  Or- 
der,) you  do  put  in  your  answer  to  the  same  bill  (or  as  the  case  may 
be,  Sfc.),  and  that  you  do  answer  concerning  such  things  as  shall 
then  and  there  be  alleged  against  you,  and  observe  what  our  said 
Court  shall  direct  in  this  behalf,  upon  pain  of  such  process  as  our 
said  Court  shall  award. 

"  Witness,  &c."  "  Devon." 

(  The  following  memorandum  is  to  be  placed  at  the  foot)  : — 
"  Appearances  are  to  be  entered  at  the  Record  and  Writ  Clerks' 
Office,  in  Chancery  Lane,  London ;  and  if  you  do  not  cause  your 
appearance  to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for  you 
at  your  expense ;  and  if  you  do  not  plead,  answer,  or  demur  to 
the  bill,  &c,  within  the  time  limited  by  the  above  writ,  you  will 
be  subject  to  such  process  as  the  Court  shall  award,  and  to  suck 
order  or  decree  being  made  against  you,  as  the  Court  shall  think 
just  upon  the  plaintiff's  own  showing.11 

When  the  subpama  is  to  appear  only,  and  is  by  leave  of  the 

(0)  See  page  496. 

(1)  Service  of  a  subpctna  abroad  ought  to  be  personal.  Lloyd  9.  Lord 
Tnmbleaton  1  Moll.  244 ;  Irwin  c.  Carleton,  ib.  245. 
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Court  to  be  served  on  a  defendant  out  of  the  jurisdiction,  it  must "  Service  noon 
,      .     lL     -„  c  absent  Defend- 

be  in  the  following  form  :—  ant,  under  or- 

ders and  Sta- 

"  Victoria,  &c.  v^5^ 

"  To,  &c. 

"  We  command  you  (and  every  of  you,  where  more  than  one  de-  Form  of  tubpa- 
fencUmt)  that  within  (insert  the  time  directed  hy  the  order  giving  na  *°  *?!*" 
leave  to  serve  the  writ  out  of  the  jurisdiction),  after  the  service  fenJ^t  out  of 
of  this  writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all  jurisdiction. 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to 
be  entered  for  you  in  our  High  Court  of  Chancery  to  a  bill  (or  as 
the  case  may  be,  Spc.)  filed   against  you  by  (and 

others  or  another,)  and  that  you  do  answer  concerning  such  things 
as  shall  then  and  there  be  alleged  against  you,  and  observe  what 
our  said  Court  shall  direct  in  this  behalf,  upon  pain  of  such  pro- 
cess as  our  said  Court  shall  award. 

"  Witness,  &c."  "  Devon." 

(The  following  memorandum  to  he  placed  at  the  foot)  : — 
"  Appearances  are  to  be  entered  at  the  Record  and  Writ  Clerks' 
Office  in  Chancery  Lane,  London,  and  if  you  do  not  cause  your 
appearance  to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for  you 
at  your  expense,  and  you  will  be  subject  to  such  process  as  the 
Court  shall  award,  and  to  such  order  or  decree  being  made  against 
you  as  the  Court  shall  think  just,  upon  the  plaintiff's  own  showing." 
It  may  be  observed  here,  that  the  Acts  of  Parliament  before 
referred  to,  conferring  upon  the  Court  of  Chancery  the  power  of 
serving  process  out  of  the  jurisdiction,  apply  to  suits  of  a  particu- 
lar kind,  and  further,  that  they  fetter  the  exercise  of  the  privilege 
by  certain  restrictions.  Whereas  the  Orders  of  1845  apply  to 
suits  of  all  descriptions,  and  in  some  respects  dispense  with  the 
provisions  which  the  legislature  had  required.  By  the  3  &  4  Vict 
c.  94,  and  the  5th  Vict.  c.  5,  s.  29,  the  Lord  Chancellor,  with  the 
advice  and  consent  of  the  Master  of  the  Rolls  and  the  Vice-Chan- 
cellors, or  any  two  of  them,  is  empowered  to  make  alterations  in 
forms  and  in  the  mode  of  proceeding,  but  the  words  of  the  Act 
scarcely  seem  to  extend  to  an  alteration  in  the  power  of  the  Court 
to  issue  process  out  of  the  jurisdiction.  It  is  presumed,  however, 
that  in  whatever  respect  the  orders  extend  or  vary  in  the  practice 
of  the  Court  in  issuing  process  without  the  jurisdiction,  they  must 
derive  their  validity  either  from  the  stat.  3  &  4  Vict.  c.  94,  or 
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Extraordinary  fVom  the  inherent  power  which  the  Court  of  Chancery  possesses 

Defendants    independent  of  Statute  Law. 
within  the  Ju-     In  cases  where  the  defendant  is  not  actually  out  of  the  jurisdic- 
*"  c  J"-     tion>  DUt  where  ordinary  service  cannot  be  effected}  there  are  vari- 
ous means  in  which  the  Court,  in  the  exercise  of  its  discretion, 
has  by  special  order  permitted  different  modes  of  service  to  be 
adopted ;  thus  service  at  the  last  place  of  abode  of  the  defendant's 
wife  has  been  ordered  to  be  good  service  (0).     60  service  by  send- 
ing the  subpctna  under  cover  to  the  person  to  whom  the  defendant 
Upon  infants.   naa*  directed  his  letters  to  be  sent  has  been  permitted  (/>).    Again 
in  the  case  of  infants,  substituted  service  tfpon  the  mother  in  one 
case  (q),  and  upon  the  father-in-law  in  another  (r),  was  ordered 
to  be  good  service ;  and  when  an  infant  has  been  taken  out  of  the 
jurisdiction  for  the  express  purpose  of  preventing  his  being  served 
personally,  Lord  Langdale,  M.  R.,  ordered  that  service  upon  the 
solicitor  and  Six  Clerk  of  the  patent  should  be  good  as  against  the 
infant  (5)  (1). 
Mode  of  serv-      It  may  here  be  observed,  that  what  has  hitherto  been  stated 
mg^notice  of    rejates  exclusively  to  the  service  of  the  subpoena  ;  the  same  rule, 
ings  as  do  not  however,  seems  to  apply  to  the  service  of  all  other  writs,  upon 

require  person-  wnicn  process  of  contempt  may  afterwards  be  issued,  and  which 
al  service. 

require,   therefore,  what  is  called  personal  service.    The  same 

strictness  is  not,  however,  necessary  for  the  service  of  notice  of 

ordinary  proceedings  in  the  cause.     Service  in  such  cases  used 

to  be  made  upon  the  clerk  in  Court  of  the  party  intended  to 

be  affected  with  the  notice ;    but  ever  since  the  abolition  of  the 

Six  Clerks'  Office,  the  Order  of  October,  1842,  point  out  the 

manner  in  which  service  of  these  proceedings  is  hereafter  to  be 

made. 

We  have  seen  that  a  solicitor  must  state  his  name  and  place  of 

business  and  address  for  service,  on  all  pleadings  and  proceedings 

(t).     By  the  18th  of  the  Orders  of  Oct  1842,  a  party  suing  or 

defending  by  a  solicitor,  is  not  at  liberty  to  change  his  solicitor  in 

any  cause  or  matter,  without  an  order  of  the  Court  for  that  pur* 

pose,  which  may  be  obtained  by  motion  or  petition  as  of  course ; 

and  until  such  order  is  obtained  and  served,  and  notice  thereof 

(©)  Sir  W.  Polteney  v.  Shelton,  5  (#)  Lane  v.  Hatdwicke*  5  Bear. 

Ves.  147.  222. 

(p)  Hard  v.  Lever,  5  Ves.  147.  («)  17th  Order,  Oet.  1842.  and  page 

(q)  Baker  ».  Holmes,  1  Dick.  18.  45& 
(?)  Thompson  v.  Jones,  8  Ves.  141. 

»  "  ■         ■  ■  «■      1  ■■ m,  ,         ,a     1    ,»  mm 

(1)  See  Kirwan  9.  ftirwan,  1  Hogan,  264,  cited  ante,  500. 
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given  to  the  Clerk  of  Records  and  Writs,  the  former  solicitor  Se*™1*  nc;tice 
shall  be  considered  the  solicitor  of  the  party.  ^  ^  CwaJSH 

By  the  19th  Order,  where  the  party  sues  or  defends  by  a  solic-  v^-s^^^ 
itor,  and  no  address  for  service  of  such  solicitor  shall  have  been 
indorsed  or  added,  pursuant  to  the  directions  of  the  17th  Order, 
all  writs,  notices,  orders,  warrants,  rules  and  documents,  pro- 
ceedings, and  written  communications,  not  requiring  personal 
service  upon  the  party  to  be  affected  thereby,  and  which  have 
heretofore  been  served  upon  the  sworn  clerks  or  waiting  clerks, 
shall,  unless  the  Court  shall  otherwise  direct,  be  deemed  suffi- 
ciently served  upon  the  party,  if  served  upon  his  solicitor,  at  his 
place  of  business ;  but  if  an  address  for  service  of  such  solicitor 
shall  have  been  endorsed  or  added  as  aforesaid,  then  all  such 
writs,  notices,  orders,  warrants,  rules  and  other  documents,  pro- 
ceedings and  written  communications,  shall  be  deemed  sufficiently 
served  upon  such  party,  if  left  for  his  solicitor,  at  such  address 
for  service. 

The  20th  Order  directs  that  every  party  suing  or  defending  in  Parties  suing 
person,  shall  cause  to  be  endorsed  or  written  upon  every  writ m  person, 
which  he  shall  sue  out ;  and  upon  every  information,  bill,  demur- 
rer, plea,  answer,  or  other  pleading  or  proceeding,  and  all  excep- 
tions which  he  may  leave  with  the  Clerks  of  Records  and  Writs, 
to  be  filed ;  and  upon  all  instructions  which  he  may  give  to  the 
Clerks  of  Records  and  Writs,  for  any  appearance  or  other  pur- 
pose, his  name  and  place  of  residence,  and  also  (if  his  place  of 
residence  shall  be  more  than  three  miles  from  the  Record  and 
Writ  Clerks'  Office)  another  proper  place  (to  be  called  his  address 
for  service),  which  shall  not  be  more  than  three  miles  from  the 
said  Office,  where  writs,  notices,  orders,  warrants,  rules  and  other 
documents,  proceedings  and  written  communications  may  be  left 
for  him. 

By  the  21st  Order,  where  the  party  sues  or  defends  in  person,  How  served 
and  no  address  for  service  of  such  party  shall  have  been  indorsed  *»*&  notice. 
or  written,  pursuant  to  the  directions  of  the  20th  Order  ;  and  in 
cases  where  any  party  has  ceased  to  have  a  solicitor,  all  writs, 
notices,  orders,  warrants,  rules  and  other  documents,  proceedings 
and  written  communications,  not  requiring  personal  service  upon 
the  party  to  be  affected  thereby,  and  which  have  heretofore  been 
served  upon  the  sworn  clerks  or  waiting  clerks,  shall,  unless  the 
Court  shall  otherwise  direct,  be  deemed  to  be  sufficiently  served 
upon  the  party,  if  served  upon  him  personally  or  at  his  place  of 
residence  ;  but  if  an  address  for  service  of  such  party  shall  have 
been  endorsed  or  added  as  aforesaid,  then  all  such  writs,  notices> 
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Serving  notice  orders,  warrants,  rules  and  other  documents,  proceedings  and 
"in  ttoToMjaB1  written  communications,  shall  be  deemed  sufficiently  served  upoa 
such  party,  if  left  for  him  at  such  address  for  service. 

By  the  22nd  Order  all  writs,  notices,  orders,  warrants,  rules  and 
other  documents,  proceedings  sod  other  written  communications, 
not  requiring  personal  service  upon  the  party  to  be  affected  there* 
by,  and  which  have  heretofore  been  served  npon  the  clerks  in 
court  or  waiting  clerks,  shall  be  served  before  eight  o'clock  in  the 
evening  of  the  day  on  which  the  same  shall  be  served,  or  other* 
wise  the  same  shall  be  deemed  to  have  been  served  on  the  next 
following  day,  excluding  Stradays. 

And  with  respect  to  persons  not  parties  to  the  •osnse,  the  44th 
Order  of  1896  provides,  "  That  whenever  a  person  who  is  not  a 
party,  appears  in  any  proceeding,  ekher  before  the  Court,  or  be* 
fore  the  Master,  service  upon  the  solicitor  in  London,  by  whom 
such  party  appears,  whether  such  solicitor  act  as  principal  or  agent, 
shall  be  deemed  good  service,  except  in  matters  of  contempt  re* 
quiring  personal  service." 


Persons  not 
parties  to  the 
cause,  how 
served  with 
notice 


SnctroN  III. 


1  Will.  IV. 
36,  sec.  3. 


1  Will.  IV.  c. 
36,  sec.  9. 


Proceeding  where  no  Service  ef  a  Sh&pana  cm  he  fifecUd. 

In  the  event  of  the  plaintiff  not  being  able  by  any  of  the  means 
preriously  mentioned,  to  effect  a  due  service  of  the  sukpmna  upon 
the  defendant,  the  legislature  has  provided  for  him  another  line  of 
proceeding,  which  in  some  cases  he  may  adopt,  to  bring  his  cause 
to  a  state  in  which  a  decree  may  be  obtained  *  this  is,  by  having 
the  bill  taken  pro  confesso,  without  either  appearance  by,  or  service 
of  the  iubpcena  upon,  the  defendant.  In  order  that  the  plaintiff 
may  pursue  this  course,  he  must  be  able  to  satisfy  the  Court  by 
affidavit,  M  that  the  defendant  is  beyond  the  seas,  or  that  upon  in- 
quiry at  his  usual  place  of  abode,  he  could  not  be  found  so  as  to 
be  served  with  process ;  and  that  there  is  just  ground  to  believe 
that  he  is  gone  out  of  the  realm,  or  otherwise  absconded,  to  avoid 
being  served  with  the  process  of  the  Court.1'  And  if  the  affidavit 
shows  the  defendant  to  be  beyond  the  seas,  the  plaintiff  must  afo 
prove  by  affidavit,  "that  the  defendant  has  been  in  England  within 
the  two  years  next  before  the  snbpctna  issued/' 

Upon  motion  supp6rted  by  such  affidavits,  the  Court  may  make 
an  order,  directing  and  appointing  such  defendant  to  appear  at  a 
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oertain  day  therein  to  be  named ;  and  a  copy  of  such  order  shall,  Serving  notice 
within  fourteen  days  after  such  order  made,  he  inserted  in  the  in  the  Caujw* 
•'  London  Gazette,"  and  published  on  some  Lord's  Day,  immedi- 
ately after  divine  service,  in  the  parish  church  of  the  parish  where 
such  defendant  made  his  usual  abode  within  thirty  days  next  be* 
fore  such  hia  absenting ;  and  also  a  copy  of  such  order  shall,  with* 
in  the  time  aforesaid,  be  posted  up  at  the  Royal  Exchange,  in  Lon- 
don ;  and  if  the  defendant  do  not  appear  within  the  time  limited 
by  such  order,  or  within  such  further  time  as  the  Court  shall  ap- 
point, then  on  proof  made  of  such  publication  of  such  order  as 
aforesaid,  the  Court  being  satisfied  of  the  troth  thereof,  may  order 
the  plaintiff's  bill  to  be  taken  pro  confesso  (1>). 

(1)  There  are  undoubtedly  provisions  in  the  several  States,  for  notifying 
non-resident  defendants,  and  taking  bill*  aa  confessed  against  them  upon 
their  non-appearance.  For  Massachusetts,  see  ftule  8th  of  the  Rules,  for 
Reg.  of  Prac.  in  Chancery.  New  York,  1  Barbour,  Ch.  Pr.  92-96 ;  Jermain  v. 
.Langdon,  8  Paige,  41 ;  Evarts  ».  Beeker,  ib.  506;  Corning  v.  Baxter,  6  ib. 
178.     Connecticut,  Central  Manuf.  Co.  v.  Hartshorne,  3  Conn.  199. 

Non-resident  infant  defendants  must  be  notified  of  the  pendency  of  a  suit 
against  them  by  publication,  as  in  the  case  of  adults.  Walker  v.  Hallett,  1 
Ala.  (N.  SO  379 ; , Punning  t>.  Stanton,  9  Porter, 513. 

In  New  York,  where  there  is  an  infant  absentee,  the  course  under  the 
statute  must  be  pursued  ;  and  on  the  expiration  of  the  time  fixed  for  his  ap- 
pearance, if  no  one  applies  in  his  behalf,  the  plaintiff  may  move,  as  in  ordin- 
ary caaes,  for  a  guardian  ad  litem     Ontario  Bank  v.  Strong,  2  Paige,  301. 

Proceedings  may  also  be  had  under  the  statute  by  publication,  where  the 
inftnt  is  concealed.    Mortimer  v.  Copsey,  1  Hoff,  Ch.  Pr.  194. 

And  the  Court  has  directed  the  same  course  to  be  pursued  where  the  de- 
fendant was  a  resident  of  another  State,  and  a  lunatic.  Otis  v.  Wells,  1 
Hoff.  Ch.  Pr.  194. 

The  statutes  authorizing  proceedings  against  absent  defendants  and  un- 
known heirs,  upon  constructive  notice  by  publication,  must  be  strictly  pur- 
sued.   Brown  v.  Wood,  6  J.  J.  Marsh.  11, 14. 

Where  the  statute  directs  an  order  of  publication  to  be  certified  by  the 
printer  in  whose  paper  the  order  haa  bees  published,  a  certificate  must  be 
made  by  the  printer  or  proprietor,  and  not  by  a  mere  editor.  Brown  v.  Wood, 
6  J.  J.  Marsh,  11, 19;  Butler  t>.  Cooper,  6  J.  J.  Marsh.  29,  30.  See  Swift 
v.  Stebbins,  4  Stew.  &  Port.  84. 

Where  an  order  of  publication  has  not  been  returned,  an  entry  on  the  reo- 
ord  that  it  was  proved  to  have  been-  duly  executed,  is  insufficient  evidence 
of  publication  to  authorise  the  rendition  of  a  decree.  Green  v.  M'Klnney, 
6  J.  J.  Marsh.  199, 197.  But  see  contra.  Swift  v.  Stebbins,  4  Stew.  <fe  Port. 
447. 

It  is  not  sufficient  that  an  order  of  publication  is  had  in  a  Chancery  cause ; 
proof  of  the  publication  must  also  be  made.  Moore  ».  Wright,  4  Stew.  & 
Porter,  84. 

The  proceeding  by  publication  on  the  ground  that  the  defendant  does  not 
reside  in- the  State,  does  not  apply  to  those,  such  as  mariners,  who  are  tem- 
porarily- absent  in  their  vocation.    M'Kin  v.  Odom,  3  Bland,  407. 

In  New  Jersey,  where  any  of  the  defendants  reside  in  the  State,  and  are 
served  with  process,  it  is  not  necessary,  unless  under  special  circumstances, 
that  the  order  for  the  appearance  of  absent  defendants  should  be  published 
in  any  newspaper  out  of  the  State.  Foreign  publication  is  required  only 
where  all  of  the  defendants  reside  out  of  the  State.  Wetmore  v.  Dyer,  1 
Green  Ch.  386. 
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Serving  notice  The  3 1st  Order,  of  May  1845,  applies  to  the  same  circumstances 
in  thTcau*f*  ■*  tDC  provisions  of  the  Act  last  stated  ;  the  affidavits  which  the 
v^-s/~wx  order  requires  are  very  nearly  the  same  as  those  necessary  under 

ofM*  °itl4  ihe  Act ;  bat  the  ordcr  °°**  enables  the  plaintiff  to  obtain  an  ap- 
pearance to  be  entered  for  the  defendant,  and  does  not,  like  the 
Act,  authorize  the  bill  to  be  taken  pn  amfesso  at  once.  The  or- 
der, however,  dispenses  with  the  necessity  of  having  the  notice 
posted  up  at* the  Royal  Exchange,  and  of  its  publication  in  the 
parish  church ;  it  is  in  the  following  terms :  — 

31st  Order,  de-      "  In  case  it  appears  to  the  Court,  by  sufficient  evidence,  that 
din/***       an^  defendant  against  whom  a  smbpccna  to  appear  to,  or  to  appear 
to  and  answer  a  bill,  has  issued,  has  been  within  the  jurisdiction 
of  the  Court,  at  some  time,  not  more  than  two  years  before  the 
subpoena  was  issued,  and  that  such  defendant  is  beyond  the  seas, 
or  that  upon  inquiry  at  his  usual  place  of  abode,  (if  he  had  any,) 
or  at  any  other  place  or  places,  where  at  the  time  when  the  sub- 
poena  was  issued,  he  might  probably  have  been  met  with,  he  could 
not  be  found,  so  as  to  be  served  with  process ;  and  that  in  either 
case,  there  is  just  ground  to  believe  that  such  defendant  is  gone 
out  of  the  realm,  or  otherwise  absconded  to  avoid  being  served 
with  process,  then,  and  in  such  case,  the  Court  may  order  that 
such  defendant  do  appear  at  a  certain  day,  to  be  named  in  the  or- 
der ;  and  a  copy  of  such  order,  together  with  a  notice  thereof,  to 
the  effect  set  forth  at  the  foot  of  this  order,  may  within  fourteen 

A  decree  against  non-resident  defendants  upon  whom  process  has  not  been 
served,  or  proof  of  publication  made,  is  erroneous.     Gale  «.  Claik,  4  Bibb, 
415.    Bat  a  decree  regularly  made  against  absent  defendants,  will  not  be  set 
aside  of  course,  on  their  coming  in  and  answerin^not  unless  the  justice  of 
the  case  requires  it.    Dnnlap  v.  M 'Elvoy,  3  Litt.  369. 

In  New  York,  where  a  defendant  is  proceeded  against  as  an  absentee,  he 
is  entitled  of  coarse  without  an  affidavit  of  merits,  at  any  time  before  a  sale 
under  the  decree,  to  come  in  and  make  his  'defence,  if  he  has  any,  upon  pay- 
ment of  such  costs  as  the  Court  may  deem  reasonable.  Jermain  v.  Lang- 
don,  8  Paige,  41 ;  Evarts  v.  Beeker,  8  Paige,  506. 

In  such  case  it  is  not  necessary  to  vacate  the  decree  in  the  first  instance ; 
the  decree  may  be  permitted  to  stand  until  the  validity  of  the  defendant's  de- 
fence is  ascertained,  and  proceedings  for  this  purpose  may  be  had  in  the 
same  manner  as  if  the  decree  had  been  opened  or  vacated.  Jermain  *v 
Langdon,  uhi  supra. 

Where  a  defendant,  who  has  a  fixed  and  notorious  domicil  within  the 
State,  is  proceeded  against  as  an  absentee,  it  is  irregular,  and  if  he  applies 
the  first  opportunity*  after  he  has  notice  of  the  proceedings  against  him  and 
before  a  sale  under  the  decree,  he  will  be  let  in  to  defend  of  course,  and 
without  costs.    Jermain  v.  Langdon,  8  Paige,  41 ;  Evarts  v.  Beeker,  ib.  506. 

In  order  to  obtain  a  decree  against  a  non-resident  defendant,  who  does  not 
appear,  and  who  has  not  been  personally  served  with  process,  the  report  of 
a  Master  as  to  the  truth  of  the  allegations  contained  in  the  bill  is  necessuy. 
Corning  v.  Baxter,  6  Paige,  178.  And  the  reference  to  a  Master  as  to  the 
rights  of  an  absentee,  must  be  had,  although  there  are  other  defendants  who 
join  and  contest  the  claim  of  the  plaintiff. 
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days  after  such  order  made,  be  inserted  in  the  '  London  Gazette/  Defendant  Ab- 

and  be  otherwise  published  as  the  Court  directs;  and  in  case  the  ^J^^J^ 

defendant  does  not  appear  within  the  time  limited  by  such  order, 

or  within  such  further  time  as  the  Court  appoints ;  then  on  proof 

made  of  such  publication  as  aforesaid,  of  the  aforesaid  order,  the 

Court  may  order  an  appearance  to  be  entered  for  the  defendant,  on 

the  application  of  the  plaintiff." 

Notice.  —  "  A.  B.9  take  notice  that  if  you  do  not  appear  pursu- 
ant to  the  above  order,  the  plaintiff  may  enter  an  appearance  for 
you,  and  the  Court  may  afterwards  grant  to  the  plaintiff  such  re- 
lief as  he  may  appear  to  be  entitled  to  on  his  own  showing." 


Section  IV. 

Of  compelling  Appearance  when  Service  of  the  Subpoena  has  been 

Effected. 

Hating  now  considered  the  various  means  of  effecting  due  ser- 
vice of  the  subpoena,  and  also  the  means  which  are  afforded  to  the  Entering  ap- 
plaintiff  in  certain  cases  of  proceeding  with  his  cause  where  ser-  j?""?11^6  (or  t 
vice  is  impossible,  the  next  subject  for  investigation  is  in  what 
manner,  after  the  subpoena  has  been  duly  served,  the  plaintiff  can 
obtain  an  appearance  to  be  entered  in. the  event  of  the  defendant 
himself  not  appearing  in  the  time  limited  by  the  terms  of  the  writ. 
By  the  16th  Order  of  May,  1845,  Art.  3,  if  a  defendant  be  served 
with  the  subpoena  to  appear  to,  or  to  appear  to  and  answer  a  bill, 
he  is  to  appear  thereto  within  eight  days  after  the  service  of  such 
subpmna. 

If  he  does  not,  he  becomes  subject  to  the  following  liabilities  : 

1.  An  attachment  may  be  issued  against  him. 

2.  An  appearance  may  be  entered  for  him  on  the  application  of 
the  plaintiff. 

3.  If  the  bill  prays  for  an  injunction  to  stay  proceedings  at  Law, 
the  plaintiff  may  obtain  an  order  for  the  common  injunction,  if  no 
injunction  has  been. previously  obtained. 

It  appears  therefore  that. if  a  defendant  do  not  appear  within 
eight  days  after  service,  .he  has  incurred  a  contempt  andjnay  be 
attached,  but  the  Court  has  afforded  a  simple  remedy  to  the  plain- 
tiff; for  by  the  29th  of  these  Orders.  "  If  any  defendant,  not  ap- 
pearing to  be  an  infant  or  a  person  of  unsound  mind,  unable  pf 
himself  to  defend  the  suit,  is,  when  within  the  jurisdiction  of  the 
Court,  duly  served  with  a  subpoena  to  appear  to,  or  to  answer  a 

vol.  i.  44 
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Entering  Ap-  bil]9  and  refuses  or  neglects  to  appear  thereto  within  eight  days  af- 
'jDefendan"   ter  9UC^  service,  the  plaintiff  may,  after  the  expiration  of  such 

^-*~s/-*w  eight  days,  and  within  three  weeks  from  the  time  of  such  serrice, 
apply  to  the  Record  and  Writ  Clerk  to  enter  an  appearance  for 
such  defendant  ,*  and  no  appearance  having  been  entered,  the  Rec- 
ord and  Writ  Clerk  is  to  enter  such  appearance  accordingly,  upon 
being  satisfied,  by  affidavit,  that  the  subpoena  was  duly  served  upon 
such  defendant  personally,  or  at  his  dwelling-house  or  usual  place 
of  abode ;  and  after  the  expiration  of  such  three  weeks,  or  after 
the  time  allowed  to  such  defendant  for  appearing  has  expired,  in 
any  case  in  which  the  Record  and  Writ  Clerk  is  not  hereby  re- 
quired to  enter  such  appearance,  the  plaintiff  may  appij  to  the 
Court  for  leave  to  enter  such  appearance  for  such  defendant ;  and 
the  Court  being  satisfied  that  the  subpcena  was  duly  served,  and 
that  no  appearance  has  been  entered  for  such  defendant,  may,  if  it 
so  thinks  fit,  order  the  same  accordingly  (1)." 
Under  this  order  the  plaintiff  can  within  three  weeks  after  ser- 

Withont  appli-  Yice  enter  an  appearance  without  application  to  the  Court.    Be- 

cation  to  the     fore,  it  was  necessary  in  all  cases  to  apply  to  the  Court  specially 
urt>  for  leave  for  that  purpose,  and  if  there  had  been  a  long  interval 

between  the  time  of  the  service  of  the  subpcena  and  the  date  of 
the  motion,  the  Court  would  not  allow  the  appearance  to  be  entered 
without  either  having  some  explanation  of  the  cause  of  the  delay, 
or  providing  that  notice  was  given  to  the  defendant  before  the  en- 
try of  the  appearance  (y).  Probably  hereafter  when  a  plaintiff  by 
allowing  the  period  of  three  weeks  after  service  to  expire  without 
obtaining  an  appearance  to  be  entered  by  the  Clerk  of  Records 
and  Writs,  shall  be  compelled  to  apply  to  the  Court,  a  similar  prac- 
tice will  be  adopted.  Proof  was  in  some  cases  demanded  that  the 
subpoena  contained  the  memorandum  required  by  the  orders  (z), 
which  gives  notice  to  the  defendant  of  his  liability  to  have  an  ap- 
pearance entered  for  him  ;  the  new  order  does  not  seem  to  require 
such  proof,  and  it  may  probably  be  considered  unnecessary  when 
the  present  form  of  the  subpoena  has  become  established. 

If  however  the  plaintiff  does  not  choose  himself  to  enter  an  ap- 
pearance for  the  defendant,  he  is  at  liberty  to  proceed  to  compel 
him  by  attachment  to  appear  (2).     For  this  purpose  the  solicitor 

(y)  Radford  v.  Roberta,  2  Hare,  (x)  Tatham  v.  Williams,  1  Hue, 
96 ;  Morgan  v.  Morgan,  1  Col.  228.      609 ;  fieetham  v.  Berry,  5  Bear.  41. 

(1)  Walker  v.  Hunt,  13  Sim.  490 ;  Marquis  of  Hertford  •.  Suisse,  IS 
Sim.  489. 

(2)  Mussina  v.  Bartlett,  6  Porter,  277 

The  general  mode  of  compelling  obedience  to  the  orders  of  the  Court,  is 
by  attachment.    Matter  of  O'Reillys,  2  Hogan,  20. 
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of  the  plaintiff  must  prepare  a  writ  of  attachment,  which  is  in  the    By  Attach- 
following  form :  kJi^^-^s 

Form  of  writ 

"  Victoria,  &c  of  attachment. 

"  To  the  sheriff  of  Greeting.    We  command  you  to 

attach  A.  B.,  so  as  to  have  him  before  us  in  our  Court  of  Chancery, 
on  (a)  ,  wheresoever  the  said  Court  shall  then  be,  there 

to  answer  to  us,  as  well  touching  a  contempt  which  he,  as  it  is  al- 
leged, has  committed  against  us,  as  also  such  other  matters  as  shall 
be  then  and  there  laid  to  his  charge,  and  further  to  perform  and 
abide  such  order  as  our  said  Court  shall  make  in  this  behalf;  and 
hereof  fail  not,  and  bring  this  writ  with  you. 

"  Witness  ourself  at  Westminster,  the  day  of  , 

in  the  year  of  our  reign." 

To  the  bottom  of  this  writ,  on  the  right  hand  side,  must  be  put 
the  surname  of  the  Master  of  the  Rolls. 

By  the  standing  order  of  the  Court,  all  process  of  contempt  Must  be  into 
must  be  made  out  into  the  proper  county  where   the  party  against the  ProP*r 
whom  the  same  issues  is  resident  or  dwelling,  unless  he  shall  be  c<mn  y* 
then  in  or  about  London,  in  which  case  it  may  be  directed  into  the 
county  where  he  shall  then  be  (6). 

It  seems,  however,  that  in  ordinary  cases  a  plaintiff  may  at  the 
same  time  sue  out  two  or  more  attachments  against  the  same  de- 
fendant into  different  counties,  but  only  one  of  them  must  be  exe- 
cuted, otherwise  the  party  would  be  liable  to  an  action  ;  and  where 
a  defendant  being  in  contempt,  the  attorney  sued  an  attachment 
into  Kent  and  another  into  London,  and  arrested  the  defendant 
upon  each,  upon  this  being  shown  to  the  Court,  costs  were  order-  Into  wh»t 
ed  to  be  taxed  by  the  Master,  for  irregularity  and  vexation ;  but  l^ty  "*" 
in  regard  that  the  plaintiff  was  poor,  the  Court,  upon  his  prayer, 
ordered  the  costs  to  be  paid  by  the  defendant  out  of  a  sum  of  600/. 
decreed  to  the  plaintiff  and  resting  in  Court,  and  the  defendant 
was  set  at  liberty  without  entering  his  appearance  with  the  Re- 

(a)  Here  mast  be  inserted  the  day  the  day  of         next  ensuing," 

of  the  return,  which  may  be  "  imme-  being  some  day  in  vacation,  accord- 

diately  after  the  receipt  of  this  writ,"  ing  to  the  circumstances   stated  in 

or  on  one  of  the  old  general  return  the  next  page, 
days  in  Term ;  as,  u  on  the  morrow        (b)  Beames,  Ord.  199. 
of  All  Souls,  next  ensuing,"  or  on 


It  always  rests  in  the  sound  discretion  of  the  Court,  whether  the  rule  for 
an  attachment  shall  be  absolute,  or  urn,  though  the  latter  is  the  usual  and 
safer  course.    Matter  of  Vanderbilt,  4  John.  Ch.  58. 
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gistrar,  for  the  Court  said  none  should  take  advantage  of  his  own 
wrong  (c). 

If  the  defendant  resides  in  the  county  palatine  of  Lancaster, 
the  attachment  must  be  directed  to  the  Chancellor  of  the  Duchy, 
or  his  deputy,  commanding  him  to  issue  his  mandate  to  the  sheriff, 
to  attach  the  party  ;  and  to  enforce  obedience,  it  is  necessary  to 
obtain  an  order,  which  is  of  course  upon  the  Chancellor,  to  return 
the  writ,  and  afterwards  an  order  upon  the  sheriff  to  return  the 
mandate  (</). 

Where  the  defendant  is  in  a  city  or  town  which  is  a  county  in 
itself,  the  writ  must  be  directed  to  the  sheriff  of  such  city  or  town. 
If  the  defendant  resides  within  the  Cinque  Ports,  the  attachment  is 
directed  to  the  Lord  Warden  thereof  accordingly  (e). 

The  names  of  three  defendants,  but  not  more,  may  be  inserted 
in  one  writ. 

The  writ  must  be  endorsed,  "  For  not  appearing  at  the  suit  of 
,  complainant ;"  and  must  be  further  endorsed  with  the 
name  and  address  of  the  solicitor  (/). 

According  to  the  old  practice  of  the  Court,  this  writ,  as  well  as 
all  other  process  of  contempt,  must  have  been  returnable  in  Term 
time  (g) ;  and  it  was  also  requisite,  where  it  was  intended  to  pro- 
ceed to  a  sequestration,  or  to  take  a  bill  pro  amfesso,  that  there 
should  be  fifteen  days  between  the  teste  (or  date)  and  the  return 
of  the  writ,  unless  the  defendant  lived  within  ten  miles  of  London, 
when  an  order  might  be  obtained,  by  motion  or  petition  of  course, 
to  make  the  several  processes  returnable  immediately  (K).     In  or- 
der, however,  to  save  the  expense  of  the  order  for  a  writ  returna- 
ble immediately,  in  a  town  cause,  and  also  to  get  rid  of  the  delay 
in  the  process  occasioned  by  that  proceeding,  a  clause  has  been 
introduced  into  the  1  Will.  IV.  c.  96,  s.  15,  rule  3,  by  which  it  is 
provided,  "  that  the  party  prosecuting  any  contempt  shall  be  at 
liberty,  without  order  to  sue  forth  the  several   writs  in  process  of 
contempt  returnable  immediately,  in  case  the  party  in  contempt  re- 
sides or  is  in  London,  or  within  twenty  miles  thereof,  and  that  in 
other  cases  the  party  prosecuting  a  contempt  shall  be  at  liberty, 
without  order,  to  sue  forth  such  several  writs  returnable  in  vaca- 
tion, provided  that  there  be  fifteen  days  between  the  teste  and  the 
return  of  each  writ." 

The  effect  of  this  Act  is,  to  extend  the  power  of  issuing  attach- 


(c)  Prac.  Reg.  48. 

(d)  lTurn.  &  V.  J 13. 

(c)  1  Harr.  122.    Trotter  v. 
ter,  Jac.  533. 


Trot- 


(/)  See  page  496. 
(g)  Hind.  101. 
(A)  Hind.  101. 
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ments  and  other  process  returnable  in  vacation  to  ail  cases,  with    By  Attach- 
the  restriction,   that  where  the  party   resides  above  twenty  miles  ^^0^1^, 
from  London,  there  shall  he  fifteen  days  between  the  teste  and  the  Where  party 
return,  and  to  permit  such  process  to  be  issued  without  a  previous  J?"^"  moi^ 
order  to  that  effect  miles  from 

It  is  to  be  observed,  that  where  an  attachment  is  issued  not London- 
returnable  immediately,  but  of  which  the  return  must  take  place  JS^J^SmT" 
in  Term  time,  it  must  still,  as  before,  be  made  returnable  on  a  time  must  be 
general  return  day ;  thus  when  the  last  of  the  fifteen  days  requir-  jjn  a  rctara 
ed  by  the  above  rule  of  the  1  Will.  IV.  c.  36,  falls  in  Term   ay' 
time,  the  attachment  must  be  made  returnable  on  one  of  the  gen- 
eral return  days  of  the  Term  occurring  after  the  expiration  of 
the  fifteen  days. 

An  attachment  cannot  have  a  longer  return  than  the  last  return  Cannot  have  a 

of  the  Term  following  that  in  which  it  is  tested  ;  if  made  return-  longer  return 

.  ,     •  «•      i      •    •         i     •     *  ..         ii  /.    i     than  the  last 

able  immediately,  it  is  only  in  force  until  such  last  return  of  the  return  of  the 

following  Term  ;  and  if  executed  afterwards,  its  execution  is  lia-  following 

ble  to  be  discharged  for  irregularity.  enn* 

When  the  writ  has  been  so  prepared,  an  affidavit  of  the  due  ser-  How  sealed, 
vice  of  the  subpoena  upon  the  defendant  must  be  made  and  filed 
(•)  ;  and  upon  the  production  of  the  office  copy  of  such  affidavit, 
if  it  appears  to  the  Clerk  of  Records  and  Writs  that  the  time  for 
the  appearance  of  the  defendant  has  expired,  and  that  no  appear- 
ance has  been  entered  for  him,  the  writ  of  attachment  will  [be 
sealed  (&).  When  the  writ  has  been  sealed,  it  must  be  entered  in 
the  Registrar's  Office,  previously  to  its  being  executed  (/). 

After  the  entry,  it  may  be  placed  in  the  hands  of  the  under-sher-  and  issued. 
iff  of  the  district  to  which  it  issues,  for  the  purpose  of  being  exe- 
cuted. 

If  the  writ  is  returnable  immediately,  the  return  may  be  called  When  return 
for  on  the  fifth  day  after  the  writ  was  delivered  to  the  under-sher-  jj£y      called 
iff  (f»).     In  other  cases,  the  return  may  be  called  for,  on  or  after 
the  day  mentioned  in  the  writ.     In  either  case,  the  order  for  the 
sheriff  to  return  the  attachment  is  of  course. 

The  manner  in  which  both  original  and  amended  bills  are  now 
filed,  has  before  been  stated  (n) ;  and  it  would  appear,  from  the 

(i)  Bromhead  v.  Smith,  8  Yes.  357.  immediately.     Entered    day  of 

(&)  4th  Order  of  October,  1842.  A  (Name  and  address  of  plaintiff's 

precipe,  in  the  following  form,  should  solicitor.) 

be  left  with  the  Clerk  of  Records  and  (Q  Smith  v.  Thompson,  4  Madd. 

Writs:—  179. 


A.  B.I  Seal  an  attachment  directed        (m)  Makepeace  v.  Dillon,    Imp. 
v._    J- to  the  sheriff'  of         ,  against    Off.  Sheriff,  363. 

"  "  ~    "ir  not 

Qtiff 

44* 


C.  D.J  C.  D.  for  not  appearing.  (n)  See  page,  546. 

Ats.  A.  B.  Plaintiff        :  returnable 
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By  Attach-    0Jd  cases,  that,  under  no  circumstances,  can  an  attachment  be 
1X1611 '        issued   for   appearance  or  answer,  unless  the  bill  be  regularly 
filed  (o). 

Of  suing  out        According  to  the  old  Orders  of  the  Court,  na  process  of  con- 
attachment*  in  tempt  cou\d  have  been  made  and  sent  to  the  great  seal  at  the  suit 

forma  pan-  r  .!•■_» 

peris.  of  any  person  prosecuting  in  forma  pauperis  until  it  had  been 

signed  by  the  Six  Clerk  who  acted  for  him ;  but  this  is  now  alto- 
gether disused  (p) ;  when,  however,  process  is  sued  out  by  a 
pauper,  the  order  for  admission  m  forma  pauperis  ought  to  be  pro- 
duced in  the  office  (q). 
When  consid-  An  attachment  used  to  be  considered  as  issued  when  it  was  de- 
gued  to  livered  out  by  the  sealer  to  the  clerk  in  Court,  and  therefore  where 

an  attachment  had  been  sealed  and  delivered  out  to  the  clerk  in 
Courr  before  the  affidavit,  upon  which  it  was  issued,  had  been  filed, 
it  was  held  to  be  irregular,  although  it  was  not  parted  with  by  the 
clerk  in  Court  till  after  die  affidavit  had  been  placed  upon  the 
file  (r).  It  is  presumed  now  that  the  delivery  to  the  solicitor  has 
a  similar  effect. 

How  executed.  By  the  standing  Orders  of  the  Court,  "  Every  suitor  who  prose- 
cuteth  a  contempt  ought  to  do  his  best  endeavor  to  procure  each 
several  process  to  be  served  and  executed  upon  the  party  prosecu- 
ted;  and  upon  his  wilful  default  therein  appearing  to  the  Court, 
such  person  offending  shall  pay  unto  the  party  griered  good 
costs,  and  lose  the  benefit  of  the  process  returned  without  such  en- 
deavor (s)." 

It  is  particularly  necessary  that  this  rule  should  be  attended  to 
tended  to  pro-"  *n  oases  where  it  is  intended  to  proceed  to  take  a  bill  pro  confess* 
ceed  under      against  a  defendant  in  contempt  for  want  of  an  answer;  for  by  the 
1. 15. IV  °  ^  °rders  of  Mav>  1845» li  1S  necessary  that  the  plaintiff  should  have 
exerted  due  diligence  to  procure  the  execution  of  the  writ  of  at- 
tachment, in  order  that  he  may  proceed  under  these  orders  against 
the  defendant  as  having  absconded  (I).    And  if  the  plaintiff  does 
not  proceed  under  the  last-mentioned  orders,  but  under  the  pre- 
vious praotioe,  then  for  the  purpose  of  obtaining  the  writ  of  se- 
questration immediately  upon  the  return  by  the  sheriff  of  no*  est 
inventus,  an  affidavit  must  be  made,  that  "  due  diligence  was  used 
to  ascertain  where  such  defendant  was  at  the  time  of  issuing  tae 
writ,  and  in  endeavoring  to  apprehend  him  under  the  same,  and 

(o)  Leman  v.  Newnham,  1  Ve».  5T,  (q)  1  Hmrr.  330,  ante,  57. 

53;    Belt,   Sup.    42;    Adamaon  v.  (r)  Gardner «.  Howe,  4  Rata  576. 

Blackstock,  1  S.  &  8.  118;   Prac.  (*)  Beam.  Ord.  66, 199. 

Reg.  47.  (<)  77th  Order,  May,  1845,  p.  546. 

(p)  Beam.  Ord.  317.  *      7 
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that  the  person  suing  forth  such  writ,  verily  believed,  at  the  time   A*f 
of  suing  forth  the  same,  that  such  defendant  was  in  the  county  v<^v^i/ 
into  which  such  writ  was  issued  («)." 

The  first  thing  to  be  done  after  the  writ  has  been  issued,  is  to  Delivery  to  the 
deliver,  it  to  the  sheriff  or  other  officer  to  whom  it  is  directed ;  and  Bhenff5 
it  is  to  be  observed,  that  although  it  is  directed  to  the  sheriff,  it 
may  be  delivered  to  the  under-sheriff,  by  whom  all  the  duties  of 
the  sheriff  whioh  do  not  require  his  personal  presenoe  are  usually  or  un4er-i|wr. 
executed  (»).     The  sheriff  or  other  officer  to  whom  any  writ  is  iff. 
directed  or  delivered  ought  with  ail  speed  and  secrecy  to  execute  Duty  of  Sher- 
such  writ  (z),  and.  neither  he  nor  his  officers  can  dispute  the  au-     * 
thority  of  the  Court  out  of  which  it  issues,  but  he  or  his  officers 
are  at  their  peril  to  execute  the  same  according  to  the  command 
of  such  writ  (y). 

If  the  defendant  is  already  in  the  custody  of  the  sheriff,  either  Execution 
upon  a  criminal  sentence  or  civil  process,  no  further  arrest  is  ne-  where  defen- 
cessary,  but  the  sheriff  must  give  notice  of  the  attachment  to  the  f^tujj0^ready 
gaoler  in*  whose  custody  the  defendant  is ;  and  it  is  to  be  observed  Defendant  in 
that  a  defendant  in  custody  upon  civil  process  against  whom  an  custody  for 
attachment  has  been  issued  out  of  Chancery  for  a  contempt,  in  not  ^ ^flg.0*11* 
appearing  or  answering,  cannot  be  discharged  under  an  Insolvent  charged  under 
Act  without  an  order  of  the  Court  of  Chancery,  and  if  under  such  ^0^etnor^J 
circumstances  the  sheriff  takes  upon  himself  to  discharge  him  he 
will  be  liable  to  commitment  (z). 

Although  all  writs  and  processes  are  directed  to  the  sheriffs  of  Execution 

the  different  counties,  yet  they  never  execute  the  same  themselves,  when  defen- 

but  the  under-sheriffs  usually  make  their  warrants  to  their  bailiffs  cugtody. 

or  officers  for  the  execution  of  such  writs  (a) ;  and  it  is  the  duty  Warrant  to 

of  such  bailiffs  or  other  officers  to  execute  such  warrants  accord-  "beriffs'offi- 

,    .     ,.        .  cere, 

ing  to  their  directions. 

These  warrants  must  be  made  according  to  the  nature  of  the  Form  of  war- 
writ,  and  contain  the  substance  thereof,  and  be  made  out  in  the  high  rant. 
sheriff's  name,  and  under  the  seal  of  office  (c). 

By  the  6th  of  Geo.  I.,  no  high-sheriff,  under-sheriff,  their  depu- 
ties or  agents,  shall  make  out  any  warrant  before  they  have  in 
their  custody  the  writs  upon  which  such  warrants  ought  to  issue, 
on  forfeiture  of  101.  And  every  warrant  to  be  made  ouf  upon  any 
writ  out  of  the  Queen's  Bench,  Common  Pleas,  or  Exchequer,  be- 
fore judgment)  to  arrest  any  person,  shall  have  the  same  day  and 

(u)  9th  Order,  August,  1841.  (z)  Kendal  v.  Baron,  cited  2  Dick. 

(*)  Impey,  Off.  Sheriff,  14.  661. 

(z)  Ibid.  45.  (a)  Impey,  Off.  Sheriff,  59. 

(y)  Ibid.  33.  (e)  Impey,  Off.  Sheriff,  59. 
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year  set  down  thereon,  as  shall  be  set  down  on  the  writ  itself,  un- 
der forfeiture  of  10/.  to  be  paid  by  the  person  who  shall  nil  up  or 
deliver  out  such  warrant. 

By  2  Geo.  II.  every  warrant  that  shall  be  made  out  on  any  writ, 
process,  or  execution,  shall,  before  the  service  or  execution  thereof, 
be  subscribed  or  indorsed  with  the  name  of  the  same  attorney,  clerk 
in  Court,  or  solicitor,  by  whom  such  process,  &c.   shall  be  sued 
forth.     But  the  not  subscribing  or  indorsing  the  name  on  any  war- 
rant made  on  any  writ,  &c.  shall  not  vitiate  the  same ;  but  such 
writ  shall  be  valid  and  effectual,  provided  the  writ  whereon  such 
warrant  is  made  out  be  regularly  subscribed  or  indorsed;  and  ev- 
ery sheriff  or  other  officer  who  shall  make  out  any  warrant  upon 
any  writ,  process  or  execution,  and  shall  not  subscribe  or  indorse 
the  name  of  the  attorney,  clerk  in  Court,  or  solicitor,  who  sued 
out  the  same,  shall  forfeit  5/.,  to  be  assessed  as  a  fine  by  the  Court 
out  of  which  such   writs,   &c.  shall  issue ;  one  moiety  to  his 
Majesty,  and  the  other  to  the  person  aggrieved  (d). 

The  warrant  must  be  had  before  the  arrest,  or  the  arrest  will 
be  illegal,  and  the  party  grieved  may  have  his  action  for  false 
imprisonment,  and  the  Court  will  direct  the  bail-bond  to  be  can- 
celled (e). 

If  the  writ  be  sued  out  of  the  Court  of  Chancery,  then  the  war- 
rant must  be, 

"  So  that  I  may  have  his  body  before  the  Queen,  in  her  Court 
of  Chancery." 

The  bailiff  or  officer  to  whom  the  warrant  is  directed  and  de- 
livered ought,  with  all  speed  and  secrecy,  to  execute  the  same  ac- 
cording as  it  commands  him,  and  he  is  bound  to  pursue  the  effect 
of  his  -warrant  (f) ;  and  it  is  to  be  observed,  that  the  bailiff  of  a 
hundred  may  execute  a  writ  out  of  the  hundred  where  he  is  bailing 
for  he  is  bailiff  all  the  county  over  (g).  It  must,  however,  be 
within  the  county,  for  the  sheriff's  bailiwick  extends  no  further  (A). 
It  seems  that  an  arrest  may  be  by  the  authority  of  the  bailiff, 
though  his  be  not  the  hand  that  arrests,  nor  in  sight,  nor  within 
any  precise  distance  of  the  defendant ;  it  is  sufficient  that  he  is  ar- 
rested (t). 

An  arrest  on  a  Sunday  is  absolutely  void  (&).  If,  however,  a 
defendant  arrested  on  a  Saturday  escapes  he  may  be  retaken  on  a 


(d)  See  12  Geo.  II.  c.  12,  ■.  4. 

(e)  4  Bac.  Abr.  462  j  Hall  v.  Roche, 
8T.  R.  187, 


a 


)  Imp.  Off.  Sheriff,  46. 
)  Ibid.  46. 


(A)  Hammond  v.  Taylor,  3B4 
>,    Aid.  408. 

(t)  Blatch  v.  Archer,  Cowp.  65. 
(*)  29  Car.  2. 


When  Service  of  ike  Subpoena  has  been  Effected.  525 

Sunday,  for  that  is  not  in  execution  of  the  prooess,  but  a  continu-   ^^^  °f 
ance  of  the  former  imprisonment  (I)  ;  and  it  is  said  that  a  person  \^^^~^J, 
may  be  arrested  on  a  Sunday  on  the  Lord  Chancellor's  warrant,  Arrest  on  a 
or  an  order  of  commitment  for  contempt,  for  he  is  considered  as    "?    7  Y°l  ' 
in  custody  from  the  time  of  making  the  order,  and  the  warrant  is  eicape . 
directed  to  the  gaoler  as  in  the  nature  of  an  escape  warrant  («),  or  Lord  Chan- 
( which  is  a  warrant  authorized  under  the  1  Ann.  stat.  2,  c.  6,  s.  |^£*om" 
1,  and  5  Ann.  c.  9,  s.  3,  by  which  the  judge  of  any  Court  out  of  Efom     w%gm 
which  process  has  issued,  by  virtue  of  which  a  party  has  been  rant, 
committed  to  prison  and  escapes  from  such  prison,  may  issue  a 
warrant  for  his  re-apprehension),  under  which  it  has  been  held 
that  a  defendant  may  be  retaken  on  the  Lord's-day  (n).    It  is  to  be 
observed,  that  the  sheriff  is  not  entitled  to  his  fees  from  a  party 
whom  he  has  improperly  arrested  (o). 

The  bailiff  or  other  person  to  whom  the  execution  of  the  pro-  Return  of  war- 
cess  has  been  entrusted,  must,  as  soon  as  he  has  executed  the  war*  rant  bT  baillff- 
rant,  return  it,  together  with  his  answer  to  the  same,  to  the  sher- 
iff, so  that  he  may  be  ready  to  certify  to  the  Court  how  and  in 
what  manner  the  warrant  has  been  executed  when  called  upon  (p). 

No  arrest  can  take  place  under  an  attachment  after  the  day  of  the  *J°  *"*■*  ■*** 
*  the  retain  day. 

return  of  the  writ  (q) ;  and  if  the  return  is  allowed  to  expire  hAibre 

any  *ku»&  m  Anno  op^*  +*~~  -mi*,  tiro  pkuutiJF nmK  SUe  OUt  another 

attachment,  but  will  in  such  case  be  allowed  in  costs  but  for  one 
attachment  (r)  (1).  This,  however,  must  be  understood  as  ap- 
plying only  to  cases  where  the  first  writ  has  not  been  delivered  to 
the  sheriff,  for  after  delivery  to  the  sheriff  the  duty  of  executing 
it  lies  upon  him,  and  he  must  make  his  return  to  the  Court  ac- 
cordingly. 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an  Doors  cannot 
attachment  cannot  justify  breaking  doors  in  executing  the  pro-  **  or°ken 
cess  (2) ;  and  it  is  to  be  observed,  that  although  the  arrest  is  by 

(0  Imp.  Off.  Sheriff,  61.  (o)  In  re  Thomas,  Law  Journal, 

(in)  Ex  parte  Whitchurch,  1  Atk.    1635,  32. 
55.  (p)  Imp.  Off.  Sheriff,  46. 

(n)  Imp.  Off.  Sheriff,  61.  (?)  Ibid.  59. 

(r)  1  Harr.  110. 

(1)  If  the  sheriff  does  not  receive  the  attachment  in  time  to  arrest  the  de- 
fendant and  bring  him  into  Court  on  the  return  day,  at  the  place  where  the 
attachment  is  returnable,  he  should  not  arrest  him  thereon,  but  should  re* 
turn  the  prooess  tarde.    Stafford  v.  Brown,  4  Paige,  360. 

Where  the  sheriff  neglected  to  serve  an  attachment  until  it  was  too  late 
for  the  defendant  to  appear  at  the  time  and  place  where  it  was  returnable, 
the  Court  set  aside  the  arrest  of  the  defendant  thereon.    lb. 

(2)  After  an  arrest  of  a  questionable  nature  in  a  house,  the  prisoner  surrep- 
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Execution  of  a  bailiff  or  other  officer,  it  is  considered  as  the  act  of  the  sheriff, 
^_^^-^_'r  who  makes  his  return  accordingly. 

If  the  defendant  is  taken  he  must  either  go  to  prison  for  safe 
custody  or  put  in  bail  to  the  sheriff,  for  the  intent  of  the  arrest  be- 
ing only  to  compel  an  appearance  in  Court  at  the  return  of  the 
writ,  that  purpose  is  equally  answered  whether  the  sheriff  detains 
his  person  or  takes  sufficient  security  for  his  appearance  (s).    The 
If  sheriff  per-  sheriff  may,  however,  if  he  pleases,  let  the  defendant  go  at  large 
to  go  at  large,   without  any  sureties ;  but  that  is  at  his  own  peril,  for  after  once 
taking  him  the  sheriff  is  bound  to  keep  him  safely,  so  as  to  be 
forthcoming  in  Court  (t). 
Of  putting  in       The  method  of  putting  in  bail  to  the  sheriff  is  by  entering  into  a 
bail-  bond  or  obligation,  with  one  or  more  sureties,  to  ensure  the  defen- 

dant's appearance  at  the  return  of  the  writ,  which  obligation  is  called 
a  baUrbond  («)  (I).  The  statute  23  H.  6,  c.  9,  having  prescribed 
in  what  cases  the  sheriff  may  take  a  bail-bond  in  actions  emanating 
from  courts  of  Law,  and  prohibited  the  taking  a  bond  in  all  other 
cases,  a  doubt  appears  to  have  been  raised  whether  the  sheriff  has 
or  has  not  a  right  to  take  a  bail-bond  upon  attachments  issuing  out 
of  the  Court  of  Chancery  ;  but  this  question  has  been  set  at  rest  by 
thaoWLsion  of  the  Court  of  Common  Pleas  in  Morris  0.  Hayward  (z), 

by  which  it  woo  tfatacmiirct}  that  a  afcczHF  mmmj  4*|ca  *.  k«il.k*wJ  *%i 

an  attachment  out  of  Chancery,  but  that  he  is  not  compellable  to  do 
so,  and  that  whether  a  bail-bond  shall  be  taken  or  not,  is  in  the  dis- 
cretion of  the  sheriff,  as  regulated  by  the  practice  of  that  Court. 
The  consequence  is,  that  an  action  at  Law  will  not  lie  against  the 
sheriff,  under  the  above-mentioned  statute,  for  refusing  to  take  bail 
from  a  defendant  arrested  under  an  attachment  issuing  out  of  the 
Court  of  Chancery  (y). 
Bail-bond.  ^he  practice  of  the  Court,  however,  seems  to  be,  that  where  a 

party  is  taken  up  on  an  attachment  for  a  contempt,  he  may,  when 
the  contempt  is  of  a  bailable  nature,  on  payment  of  the  costs,  which 
are  13s.  8d.,  be  admitted  to  bail  by  entering  into  a  bail-bond  to  the 
plaintiffs  to  the  amount  of  40/.  himself,  with  two  sureties  in  204. 

(*)  3  Bl.  Com.  290.  (z)  6  Taunt.  569. 

' v  Ibid.  (y)  Stndd  v.  Acton.  1  H.  Black*. 

Ibid.  468! 


titiously  got  oat  of  the  house,  and  was  arrested  in  the  high  road,  and  tail 
second  arrest  was  held  to  be  legal.  Snowball  v.  Dixon,  4  Younge  &  Coll.  511. 
(1)  Where  an  attachment  is  in  the  nature  of  mesne  process,  the  sheriff 
may  take  bail  for  the  party's  appearance  ;  and  on  a  return  eept,  the  sberiff 
may  be  ordered  to  bring  in  the  body ;  or  he  may  sue  on  the  bail  bond. 
Binney's  case,  2  Bland,  99 ;  DeakWs  case,  ib.  396. 
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each,  to  appear  or  answer,  as  the  case  may  be,  at  the  return  of  the   Execution  of 

.    ,  »  Attachment, 

writ  (z).  \^-v^^ 

It  is  to  be  observed,  that  a  contempt  in  not  paying  costs  of  obey-  Contempt  by 
ing  an  order  or  decree  is  not  of  a  bailable  nature,  and  that  the  of "osS™  not 
sheriff  cannot  take  bail  to  an  attachment  issued  on  the  account  (a),  obeying  order 

Where  a  sheriff,  having  taken  a  defendant  into  custody  upon  an  ^*£™  not 
attachment,  takes  bail  for  his  appearance,  he  may  assign  the  bail- 
bond  to  the  plaintiff  (6),  who,  if  the  defendant  neglects  to  appear, 
or  to  put  in  an  answer,  may  put  the  bail-bond  in  suit  against  him. 

The  plaintiff  may  also  have  a  messenger  into  the  county  where 
the  defendant  lives,  to  arrest  the  defendant,  and  bring  up  his  per- 
son to  the  Court,  which  is  the  more  effectual  way  of  proceeding  (c). 
This,  however,  will  not  preclude  him  from  bringing  an  action  at  Sending  a 
the  same  time  upon  the  bail-bond  against  the  defendant  and  his  wyTaofpre- 
sureties,  otherwise  the  giving  a  bail-bond  would  be  quite  useless  (d) ;  elude  action 
and  it  is  to  be  observed  that  if  an  action  is  brought  on  the  bail-  on  ba,1"bond- 
bond,  the  defendant  cannot  obtain  an  order  to  restrain  the  defen- 
dant from  proceeding  in  it  without  first  clearing  his  contempt  (e). 

Where  a  defendant  has  been  arrested  upon  an  attachment,  and 
either  sent  to  prison  or  been  admitted  to  bail,  the  sheriff  has  obeyed 
the  writ,  and  performed  all  that  he  is  required  to  do.  In  this  respect  Difference  be- 
there  is  a  difference  between  a  capias  at  Law  and  an  attachment  ^a^^SZS^ 
*'  Upon  a  cepi  corpus  returned  upon  a  capias  at  Law  they  amerce  ment. 
the  sheriff  if  he  does  not  bring  in  the  body,  upon  the  statute  of 
Westminster  2,  c.  29 :  and  this  is  upon  the  words  of  the  capias, 
which  are,  '  So  that  you  have  his  body  before  us  to  answer  A.  W. 
of  a  plea  of  trespass  upon  the  case.'  So  that  the  command  of  the 
writ  is  not  obeyed  unless  he  hath  the  body  ready.  In  an  attach- 
ment the  form  of  the  writ  is, '  So  that  you  have  his  body  before  us 
to  answer  us,  as  well  of  a  certain  contempt  by  the  aforesaid  A.  B. 
against  us  committed,  as  is  said,  as  what  shall  be  then  and  there  al- 
leged against  him ;  and  further,  to  do  and  receive  whatever  our  said 
Court  shall  think  proper  in  this  behalf,  and  that  you  do  by  no  means 
omit,  and  have  here  this  writ'  By  which  words,  it  would  seem, 
they  might  amerce  the  sheriff  for  not  bringing  in  the  body,  as  they 
did  upon  the  capias  at  Common  Law :  but  because  the  writ  was 
originally  founded  upon  a  contempt,  it  seems  that  where  the  sheriff 
has  taken  up  the  body  he  has  paid  obedience  to  the  writ,  though  he 
does  not  actually  bring  him  up  to  the  Court ;  because  the  contempt 
only  induces  a  commitment,  which  is  satisfied  by  imprisonment  in 

(x)  Hind.  106.     _        (c) 


[a)  Anon.  Prec.  Chan.  331.  (d)  Beddall  v.  Page,  2  Sim.  224. 

>)  Anon.  2  Atk.  507.  («)  1  Torn.  &  V.  115. 
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Of  the  Return  the  county  goal :  and  the  Statute  of  Westminster  2,  only  relates  to 
meat.        original  and  judicial  writs,  and  not  to  these  prerogative  processes, 

^^v-^/  and  therefore  they  issued  as  habeas  corpus,  which  is  an  undoubted 
writ  within  the  statute  upon  which  it  is  proper  to  ground  an  amerce- 
ment'^/). 

h!f'althLmtUt       ^  processes  against  any  person,  directed  to  the  sheriff,  ought  to 

of  the  sheriff,  be  duly  and  truly  executed,  and  returned  into  the  Courts  out  of 
which  they  issued  (g) ;  and  all  returns,  although  made  bj  the  under- 
sheriff,  yet  must  be  made  in  the  name  of  the  high-eheriff,  and  his 
name  must  be  put  thereto,  or  it  is  void  (A). 

Must  he  true.  The  sheriff  must  also  return  truly,  and  not  contrary  to  the  record  ; 
if  he  does,  he  falsifies  all  his  proceedings  (*)• 

If  the  sheriff  takes  the  party  to  goal  he  should  lose  no  time  in  so 
doing,  as  otherwise  the  time  may.  expire  within  which  the  plaintiff 
iis  bound  to  bring  up  the  defendant  to  answer  his  contempt  under 
1  WU1.  IV.  c.  36,  s.  15,  rule  4,  and  Order  74,  of  May,  1845. 

Ought  to  he  on     The  return  ought  to  be  made  before  or  upon  the  day  of  return 

the  day  named.  named  in  lne  ^j^if  a;a-ay  certain  is  named ;  but  if  the  writ  be 

returnable  on  a  return  day  not  certain,  the  sheriff  need  not  return  it 
till  the  quarto  post  (k). 
Or  if  returaa-       An  attachment  returnable  immediately  should  be  returned  as  soon 
hie  immediate-  ^  jt  is  executed ,-  but  it  is  in  force  till  the  last  return  of  the  term  fol- 
if Lfexecuted.  lowing  the  teste.    If  executed  after  that  time  it  is  liable  to  be  dis- 
charged for  irregularity.    The  party  prosecuting  the  contempt, 
however,  is  at  liberty  to  call  upon  the  sheriff  for  his  return  to  an 
attachment  returnable  immediately  on  the  fifth  day  after  it  is  put 
into  the  sheriff's  hands. 
If  the  sheriff  or  other  officer  does  not  make  his  return  of  the  writ 
not  made  «her-  directed  to  him,  this  Court  may  amerce  him,  and  tbe  amercements 
iff  may  be        are  commonly  5/.,  and  are  to  be  levied  by  being  estreated  into  the 
or  committed    Exchequer,  or  by  process  out  of  the  petty  bag  to  the  aucceeding 
sheriff  to  levy  and  pay  them  into  the  Hanaper.    But  it  ia  usual  to 
give  the  sheriff  a  day  for  that  purpose,  and  if  he  da  not  by  that  time 
return  the  writ,  the  Court  will  set  the  amercement  (I). 
Of  proceed-         The  general  course  of  proceeding,  however,  tocompel  the  sheriff 
ings  against      to  return  an  attachment  is  first  to  procure  an  order  upon  theaberiff 
to  make  the  return ;  then  a  second  order  (that  he  return  it  within  a 

(/)  Gilb.  Chan.  83.  (t)  Imp.  Off.  Sheriff, 334. 

(g)  Imp.  Off.  Sheriff,  333.  (*)  Makepeace  v.  Dillon,  ibid. 3©. 

(X)  Ibid.  334.  (OlHarr.118. 
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given  time,  or  stand  committed ;  and  after  that  a  third  order  that  he  Of  the  Return 
do  stand  committed  (m)  (1).  AttaS^ent. 

Where  an  attachment  has  been  issued  to  the  Chancellor  of  the  v^^^n^^^ 
county  palatine  of  Lancaster,  and  he  omits  to  return  the  writ,  a  chanwSor  of 
peremptory  order  must  be  made  upon  him  to  return  it  within  a  county  pala- 
certain  number  of  days  after  service  of  the  order.     Upon  which,  if  ^ne' °f  ^an" 
he  returns  "  that  he  hath  sent  his  mandate  to  the  sheriff,  who  hath 
not  returned  the  same,"  another  peremptory  order  will  be  issued  when  his 
to  the  sheriff,  commanding  him  within  a  certain  number  of  days  sheriff  does 
after  service  of  the  order  upon  his  under-sheriff  to  return  the  man-  mandate, 
date  (n). 

Upon  an  attachment  there  are  two  ordinary  returns :  if  the  defen-  AYm  est  in- 
dant  cannot  be  arrested,  the  sheriff  returns  that  A.  B.  is  not  found  v 
within  his  bailiwick  ;  this  is  termed  a  non  est  inventus,  and  upon 
this  return,  further  process  of  contempt  is  grounded.     The  other 
return  is,  "  I  have  attached  the  within-named  A.  B.  as  within  I  am 
commanded,"  and  it  is  called  a  return  of  cepi  corpus,  which  when  Cepi  corpus. 
once  returned,  puts  an  end  to  all  the  ordinary  process  (s) ;  unless 
the  defendant  afterwards  escapes  or  absconds,  in  which  case,  the 
Serjeant-at-arms  may  be  sent  for  the  purpose  of  grounding  a  se- 
questration (2). 

When  the  sheriff  makes  this  return,  if  the  defendant  is  not  other-  When  sheriff 
wise  charged,  and  he  hath  taken  a  bail-bond  for  his  appearance,  he  en   at . 

adds  that  "  he  hath  the  defendant  ready"  It) ;  but  if  the  defendant  Wnere  defen- 

*      x  '  dant  in  prison, 

be  in  prison,  and  is  not  out  on  bail-bond,  the  sheriff  adds  to  his  re- 
turn "  that  he  hath  the  defendant  in  his  safe  custody,  in  Her  Majes- 
ty's goal,  for  his  county,"  &c.  (ti). 

It  is  to  be  noticed  that  if  the  writ  is  directed  to  the  Chancellor  of  Return  by 
Lancaster  commanding  him  to  issue  his  mandate  to  his  sheriff  to  Chancellor  of 
attach  the  party,  the  return  is,  that  he  has  issued  his  mandate  ac- 
cording to  the  terms  of  the  writ,  and  that  the  sheriff  has  made  the 

(m)  Clough  v.  Cross,  2  Dick.  555,  (s)  Frederick  v.  David,  1  Vern. 
567.  344  ;  Hind.  100. 

(n)  Ibid.  558.  («)  ~ 

(«)  Ibid. 

(1)  In  New  York,  the  officer  executing  the  attachment  must  return  the 
same  by  the  return  day  specified  therein,  without  any  previous  order  for  the 
purpose.  In  case  of  default,  an  attachment  may  forthwith  issue  against  the 
officer ;  which  will  not  be  bailable.    People  v.  Elmer,  3  Paige,  85. 

But  he  may  return  the  same  at  any  time  during  the  actual  sitting  of  the 
Court  on  the  return  day  thereof,  unless  he  is  specially  directed  by  the  Court 
to  return  it  immediately.  It  is  therefore  irregular  to  take  out  an  attachment 
against  him  ex  parte  during  the  sitting  of  the  Court  on  that  day.  People  9. 
Wheeler,  7  Paige,  433. 

(2)  See  Hook  v.  Rom,  1  Hen.  &  Munf.  319,  320. 

tol.  i.  45 
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Form  of  the  return  to  him  either  of  cent  corpus,  or  nan  est  inventus,  as  the  case 

Return  to  the  , 

Attachment,    maybe. 

^0^ss~*s      The  costs  of  an  attachment  issued,  but  not  executed,  are  lis.  2d. : 

Costs  if  executed,  13$.  8d. 

When  the  sheriff  attached  the  party  and  took  bail  of  him,  the 
old  practice  was  for  the  plaintiff  to  move  for  a  messenger  to  bring 
up  the  defendant,  but  now  a  messenger  cannot  be  obtained  to  com- 
pel appearance  (x),  and  it  would  consequently  seem  that,  upon 
such  a  return  the  plaintiff  has  no  other  course  open  to  him,  except 
to  enter  an  appearance  for  the  defendant,  under  die  29th  Order  of 
May,  1845  (y). 

When  the  sheriff  returns  "  nan  est  inventus"  the  plaintiff  m*j 
if  he  pleases  issue  other  attachments  for  the  purpose  of  obtaining 
the  arrest  of  the  defendant,  but  he  cannot  obtain  an  order  for  the 
Serjeant-at-arms  (2),  and  consequently  he  cannot  hare  a  writ  of 
sequestration  to  compel  appearance  ;  moreover,  as  in  the  event  of 
the  defendant  being  arrested,  it  will  be  incumbent  upon  the  plain- 
tiff to  enter  an  appearance  for  him,  a  course  which  after  the  ser- 
vice of  the  subpoena  he  can  adopt  without  arrest,  there  does  not 
seem  to  be  any  case  in  which  it  will  be  for  the  plaintiff's  in- 
terest to  continue  a  compulsory  process  after  a  return  of  nan  est 
inventus. 

When  the  sheriff  actually  arrests  the  defendant  for  want  of  ap- 
pearance, the  plaintiff  must  bring  him  up  by  habeas  carpus  to  the 
bar  of  the  Court,  within  thirty  days  from  the  time  of  his  bting 
actually  in  custody  or  detained  (being  already  in  custody),  upon 
process  of  contempt,  and  if  the  last  of  such  thirty  days  happen  out 
of  Term,  then  within  the  four  first  days  of  the  ensuing  Term ; 
and  in  the  event  of  his  not  doing  so,  the  defendant  is  entitled  to 
be  discharged  out  of  custody,  and  to  have  the  costs  of  the  con- 
tempt paid  by  the  plaintiff  (c).  And  further,  when  the  defen- 
dant, who  is  in  custody  for  contempt  incurred  by  not  appearing, 
or  who  being  already  in  custody  is  detained  by  an  attachment  for 
such  contempt,  does  not  enter  an  appearance  within  twenty-one 
days  after  he  is  lodged  in  gaol  or  detained,  the  plaintiff  must, 
within  fourteen  days  after  the  expiration  of  such  twenty-one  days, 
cause  an  appearance  to  be  entered  for  the  defendant,  and  if  he 
does  not  do  so  the  defendant  will  be  entitled  to  be  discharged  oat 
of  custody,  without   paying  any  costs  of  the  contempt,   unless 

(x)  7th  Order,  Auguit,  1841.  (2)  Ibid. 

(y)  See  page  517.  (c)  1  Will.  IV.  c.  36,  s.  15,  rale  5. 
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the  Court  shall  see  good  cause  to  remand  and  detain  him  in  cus-  When  Defen- 

.    ,     /jv  dant  Arrested. 

tody  (d). 


Section  V. 
Of  Compelling  fippearancp  of  Particular  Defendants, 

Hatino  now  considered  the  mode  of  compelling  the  appear- 
ance pf  a  defendant  upon  whom  service  of  the  subpoena  has  been 
effected,  and  who  is  not  entitled  to  any  particular  privilege  or 
under  any  peculiar  disability,  the  next  point  is,  in  what  manner 
the  appearance  of  persons  under  such  circumstances  can  be  ob- 
tained. 

In  the  first  plfice,  jf  the  Attorney-general,  upon  being  served  Atu>rney-gen- 
with  a  copy  of  the  hill,  does  not  appear,  no  personal  process  is- er 
sues  against  him  to  compel  him  so  to  do,  but  if  he  will  not  appear 
it  seems  that  it  would  be  considered  as  a  nihil  dicit  (e). 

JJf  the  defendant  claim  the  privilege  of  the  peerage,  and  do  not  Peers. 

after  being  served  in  manner  aforesaid  with  a  letter  missive  put  in 

his  appearance,  he  must  be  served  with  a  subpoena,  and  in  the 

event  of  his  pot  then  entering  his  appearance,  the  process  both 

against  an  adult  and  an  infant  peer  (/),  and  also  against  any 

member  of  Parliament  who  has  been  served  with  a  subpoena  is  the  Members  of 
,  A.  -  ,        c  .     ..       Parliament. 

same  —  otz.,  by   motion  of  course  an  order   for  a  sequestration 

nisi  against  the  defendant  is  obtained  (g). 

In  order  to  obtain  a  sequestration  against  a  peer  or  bishop  (A)  By  sequestra- 
an  affidavit  must  be  made  of  the  service  of  the  letter  missive,  and  tion- 
of  the  copy  of  tfte  petition  upon  which  it  has  issued,  and  also  of 
the  service  of  the  aubpepna,  and  of  the  copy  of  the  bill.    Where 
the  process  is  required  against  a  member  of  the  Commons'  House 
of  Parliament,  the  affidavit  need  only  verify  the  service  of  the  sub- 
poena.   A  motion  muflt  then  be  made  for  a  sequestration  against 
the.dtfeu4antfs  real  and  personal  estate,  which  the  Court  orders 
of  course  nisi  (that  is,)  unless  the  defendant  being  personally  serv-  Sequestration 
ed  with  the  order,  shall  within  eight  days  after  such  service  show 
unto  the  .Court  good  cause  to  the  contrary.    The  defendant  must 

(4)  1  Will.  IV.  c.  36,  s.  15,  rale  13.  stead  of  suspension  are  stated, 
(c)  Barclay  v.  Russell,  2  Dick.  729.        (h)  Formerly,  if  a  peer   of  the 

(/)  1  Cha.  Ca.  16.  realm  appeared  and  did  not  answer, 

(g\  Vide  Hind.  143,  and  Corbynr.  an  attachment  lay,  but  now,  by  or- 

fiirch,  2  Dick.  635,  where  the  reasons  der  of  Parliament,  no  process  lies  but 

for  proceeding  by  sequestration  in-  a  sequestration.    Hind.  131. 
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Peers  and 
Members  of 
Parliament. 


How  seques- 
tration made 
absolute. 


Personal  ser- 
vice of  order 
nisi  dispensed 
with. 


be  served  personally  with  this  order,  and  if  he  persist  in  refusing- 
to  appear,  then  an  affidavit  of  service  must  be  made,  and  counsel 
instructed  to  move  to  make  the  order  absolute.  It  is  to  be  ob- 
served, that  where  an  order  nisi  for  a  sequestration  against  a  peer 
or  member  of  the  House  of  Commons,  for  want  of  an  answer,  has 
been  obtained,  it  is  good  cause  to  show  against  making  such  order 
nisi  absolute,  that  the  answer  has  been  put  in.  In  Lord  Clifford's 
case  (i),  Sir  Joseph  Jekyll,  M.  R.,  laid  it  down,  that  there  be  a 
sequestration  nisi  against  a  peer  for  want  of  an  answer,  and  the 
peer  puts  in  an  answer  which  is  insufficient,  yet  the  order  for  a 
sequestration  shall  not  be  made  absolute,  but  a  new  sequestration 
nisi  must  be  issued ;  and  in  this  his  Honor  was  confirmed  by  Mr. 
Goldsborough,  who  was  then  the  Registrar.  In  a  subsequent 
case,  however,  before  Lord  Hardwicke,  his  Lordship  said,  that  if 
there  be  a  sequestration  nisi  for  want  of  an  answer  against  a 
member  of  Parliament,  and  he  puts  in  an  answer  before  the  order  is 
made  absolute,  and  exceptions  are  taken  to  this  answer,  the  Court 
will  enlarge  the  time  for  showing  cause  till  it  shall  appear  whether 
the  answer  is  sufficient  or  not  (4). 

When  the  order  for  making  the  sequestration  absolute  is  drawn 
up,  passed  and  entered,  the  plaintiff's  solicitor  must  make  out  the 
writ  of  sequestration  (/),  which  the  Court  will  not  discharge  tUl 
the  party  has  appeared  and  paid  the  costs  of  the  process;  and 
then  he  may  move  to  discharge  the  sequestration,  upon  notice  to 
the  adverse  party  if  it  be  executed,  which  will  be  granted  of 
course. 

Personal  service  of  the  order  nisi  may  be  dispensed  with,  in 
cases  where  a  peer,  &c.,  keeps  within  his  own  house,  or  is  sur- 
rounded by  his  servants  to  avoid  service,  or  where  the  party  serv- 
ing the  process  is  denied  access,  and  it  is  very  difficult  and  almost 
impossible  to  serve  the  order  personally.  But  in  order  to  enable 
the  plaintiff  to  dispense  with  personal  service,  it  is  necessary  to 
apply  to  the  Court  to  substitute  a  service  by  leaving,  in  lien  of  it, 
grounding  such  application  upon  a  proper  affidavit  of  the  partic- 
ular circumstances  of  the  case,  upon  which  the  Court  will  exer- 


(i)  2  P.  Wms.  385. 

(A)  Butler  v.Rashfield,  3  Atk.  740. 
From  the  observation  of  the  reporter 
appended  to  this  case,  it  may  be  in- 
ferred that  upon  the  authority  of 
what  the  Registrar  had  said  in  Lord 
Clifford's  case,  Lord  Hardwicke  had 
allowed  the  cause  shown,  as  being 


the  course  of  the  Court ;  bat  upon 
reference  to  the  Registrar's  book, 
where  the  order  is  entered  under  (be 
title  of  Boiler  «.  Rashleigh,  it  appeals 
that  the  time  for  showing  cause  was 
enlarged  till  the  next  seal.  Beg. 
Lib.  1750.  A.  495  <*). 
(0  16th  Order,  October,  1841 
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mi  make  the  order,  if  the  facts  stated  in  the 
enough  to  warrant  such  a  proceeding  (m). 
Where  a  peer  defendant  avoided  the  service  of  an  order  nisi  for 


cise  a  discretion,  and  make  the  order,  if  ,the  facts  stated  in  the     *eci*  andf 
affidavit  are  strong, enough  to  warrant  such  a  proceeding  (m).  Parliament. 


sequestration,  the  Court  of  Exchequer  made  an  order  that  service  ^^  ^T0T' 
thereof  upon  bis  clerk  in  Court,  and  at  his  dwelling-house,  or  if  sequestration, 
no  person  ghouls  be  met,  with. there,  by  fixing  a  copy  of  the  order 
pn  the  dopr,  should  be  good  service  (a). 

In  Thonjas  v.  Lord  jersey  (o),  a  bill  was  filed  against  Lord  Jer- 
sey, upon  which  a  letter  missive,  with  a  copy  of  the  bill,  was 
served  on, the  defendant,  by  leaving  it  with  one  of  his  female  ser- 
vants ,at  his  residence  in  .Berkley-square.  His  Lordship  was  then 
al^rqad,,  having  left  England  for  the  Continent  a  few  months  pre- 
ceding. , On  bis  neglecting  to  appear  to  the  letter  missive,  a  sub- 
pcnna  was  served  in  the  same  way,  and  upon. his  non-appearance 
to  thai,  an  prder  n&i  for  a  sequestration  was  issued,  when,  upon 
inquiry  at  his  Lordship's  house,  it  appeared  that  he  was  still  op 
the  Continent,  and  thereupon,  op  pn  affidavit  be|ng  jnade  of  these 
fjacts,  the  V.  C.  of  (England  directed  tjiat  service  of  fbe  sequestra- 
tion nisi  at  his  Lpr drip's  house  should  be  good  service ;  and 
upon  a  subsequent  mptipn  to  discharge  t^e  V.  C.  of  England's 
order,  Lpr^l  $raughain  refused  the  motion  (p). 

The  same  course  t  of  proceeding  in  suing  put  and  issuing  the  As  against 
sequestration  is,  observed  where  it  is  sought  against  an  officer  of  *q^* 
the  Court  as  in  the  case  pf  peers,  with  the  exception  that  the  affi- 
davit upon  wbicfi  the  order  msi  is  applied  for  must  be  confined  to 
the  service  of  the  subpcsna,  there  being  no  letter  missive  as  in  the 
case  pf  a. peer,  &c. 

The  form  of  the  sequestration  issued  against  peers  and  other  Form  of  the 
privileged  persons  is  nearly,  the  same  as  that  issued  in,  cases  of  con-  §eque       on* 
tempt  by  ordinary  persons,  with  the  exception  that  it  recites  the 
ord>r,jK>t,  and  $e  prder  for  making  it. absolute. 

The  manner  of  issuing  and  executing  it,  and  the  consequences  How  issued, 
arising  from  it,  are  sipujar  to  those  of  ordinary  sequestrations  (g). 

By  the  statute  1  Will.  IV.  c.  36,  s.  12,  it  is  enacted,  that  in 
case  any  defendant,  having  privilege  of  Parliament,  shall  upon  a 
return,  of  process  pf  sequestration  issued  against  him  for  not  put- 
ting in  ,an  appearance  to  any  original  or  other  bill  of  complaint 
ins^tufed  against  him  in  a  Court  of  Equity  for  enforcing  discov- 
ery and  relief,  or  <jiscove*y  ajone  (as  the  case  may  be),  neglect 

(m)  Hind.  81.  (p)  Vide  Attorney. general  v.  Earl 
(»)  ,M*oJkenue  v^|M(aiquis  of  Pow-  of  Stajnfojri,  2  Dick.  744. 
is,  Scacc.  19  May,  1739,    1  Fowl.        (a)  See  page  545,  and  post,  section 
173.  on  Enforcing  the  Execution  of  De- 
Co)  2  M.  &  K.  393.  crtts. 
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Sequestration  continue  disobedient,  a  pluries  distringas  .issues.    There  must  be 

^fenTof  faem   fifteen  days  between  the  teste  and  return  of  each  of  these  writs. 
Court.       If  the  last-mentioned  distringas  fails  of  effect,  upon  the  planes 

£~^ZZ^.  distringas  being  returned  by  the  sheriff,  a  commission  of  seques- 
'  tration  may  be  obtained  against  the  corporation.  This  commission 
is  usually  directed  to  five  persons  named -by  the  plaintiff  directing 
them  to  sequester  the  goods  and  chattels,  the  rents  and  profits,  and 
real  estate  of  {he  corporation,  until  thej  shall  appear  or  answer  the 
plaintiff's  bill,  or  the  Court  .make  further  order  to  the  contrary. 

how  di*"  A  sequestration  cannot  be  discharged  till  the  corporation  hare  per- 

formed what  they  are  enjoined  to  do,  and  paid  the  costs  of  the 
several  distringases,  and  of  the  sequestration,  including  the  com- 
missioner's fees ;  but  upon  their  doing  this,  $ey  may  upon  motion 
get  the  sequestration  discharged. 

By  one  or  other  of  these  forms  of  process,  appearance  may  in 
almost  all  cases  be  compelled  after  service  of  the  subpoena  has 
been  effected ;  but.  as  the  plaintiff  can  himself  enter  an  appearance 
for  the  defendant,  it  does  not  seem  probable  that  hereafter  it  will 
frequently  be  necessary  to  carry  out  process  of  contempt,  fqr  the 
purpose  of  compelling  appearance. 

Co  ta  By  the  ^th  °rder  °f  M&y'  184^' tbe  Pla|Dtiff  having  entered 

tering  appear-  W-  appearance  for  a  defendant,  is  entitled  as  against  the  same  de- 

ance  for  defen-  fendant  to  the  costs  of  and  incident  to  entering  such  appearance, 

** '  whatever  may  be  the  event  of  the  suit j  and  such  costs  are  to  be 

added  to  any  costs  which  the  plaintiff  may  be  entitled  to  receive 

from  such  defendant,  as  set  off  against  any  costs  which  he  may  be 

ordered  to  pay  to  such  defendant,  but  payment  thereof  is  not  to  be 

otherwise  enforced,  without  the  leave  of  the  Court. 

Defendant  The  defendant,  on  the  other  hand,  notwithstanding  an  appear- 

may  after-        ance  may  have  been  entered  for  him  by  the  plaintiff,  may  after* 

wards  appear  j  *•«•!«  •««. 

for  himwlf.       wards  enter  an  appearance  for  himself  in  the  ordinary  way  ;  but 

•  such  appearance,  J>y  such  defendant,  is  npt  to  affect  any  proceed- 
ing duly  taken  or  any  right  acquired  by  the  plaintiff,  under  or  af- 
ter the  appearance  entered  by  him,  or  prejudice  the  plaintiff's  right 
to  be  allowed  the  costs  of  the  first  appearance  (z). 

(z)  96th  Order,  May,  1845. 
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for  the  defendant  in  such  manner  and  at  such  time  as  the  Court  Defendantaont 
.    lf   ..       A  ,  v  of  the  Jons- 

shall  direct  (r).  diction. 

The  33rd  Order  of  May,  1845,  relates,  as  it  has  been  observed,  v^^s^^^ 
to  suits  of  all  descriptions,  and  the  4th  Article  in  like  manner 
enables  the  Court  to  order  an  appearance  to  be  entered  for  the  de- 
fendant (5). 

The  affidavits  filed  for  the  purpose  of  providing  the  service  of  a 
subpcena  upon  any  defendant,  are  to  state  when,  where,  and  how 
such  subpoena  was  served,  and  by  whom  such  service  was  effect- 
ed  (<). 

If  a  married  woman  is  made  defendant  jointly  with  her  bus-  Married  wo- 
band  (u),  no  process  can  generally  issue  against  her  without  special  men' 
order,  but  an  attachment  issues  against  her  husband  for  want  of 
her  appearance,  in  all  respects  in  similar  manner  as  for  his  own  de- 
fault (I),  but  it  would  seem  that  when  the  husband  is  out  of  the 
jurisdiction,  service  may  be  effected  upon  the  wife  (2),  if  she  is 
within  the  jurisdiction,  and  that  after  such  service,  upon  special  ap- 
plication to  the  Court,  of  which  notice  should  be  given  to  her,  an 
order  may  be  obtained  for  an  attachment  to  issue  against  her  in 
default  of  appearance  (y) 

If  a  corporation  occupies  the  position  of  defendant,  and  due  Corporations, 
service  of  the  subpcena  has  been  effected  upon  it*  then,  upon  proof 
of  such  service,  a  writ  of  distringas  (2),  instead  of  the  writ  of 
attachment,  should  be  prepared,  directed  to  the  sheriff  or  other  of- 
ficer having  jurisdiction  in  the  district  of  the  corporation,  com- 
manding him  to  distrain  the  land,  goods  and  chattels  of  the  corpo- 
ration, so  that  they  may  not  possess  them  till  the  Court  shall  make 
other  order  to  the  contrary,  and  that  in  the  mean  time  he  (the 
sheriff)  do  answer  to  the  Court  for  what  he  so  distrains,  so  that 
the  defendant  may  be  compelled  to  appear  in  Chancery,  and  an- 
swer the  contempt.  Upon  this  writ,  if  the  corporation  has  proper- 
ty, the  sheriff  usually  levies  40s.  only,  and  makes  his  return  ac- 
cordingly ;  and  if  this  execution  does  not  procure  the  obedience 
of  the  corporation,  an  alias  distringas,  which  is  a  writ  command- 
ing the  sheriff  again  to  distrain  the  goods  and  chattels,  lands  and 
tenements,  of  the  corporation,  may  be  obtained.  Upon  this  writ 
the  sheriff  usually  levies  4/.,  and  if  after  that  the  corporation  still 


8 


See  ante,  page  507.  (u)  Gee  t>.  Cottle,  3M.&C.  180. 

See  ante,  page  508.  (x)  BuBhell  v.  BusheU,  1  S.  <fe  S. 

[t)  34th  Order,  1845.  (y)  See  post,  page  548. 


% 


See  Leavitt  v.  Cruger,  1  Paige,  421. 
McKim  v.  Odom,  3  Bland,  407,  496. 
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When  compul- 
sory Process 
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When  defen- 
dant obtains 
an  order  for 
further  time 
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Issuing  of 
attachment. 


Form  of  the 
writ. 


Sealing. 


Before  period 
for  answering 
expires. 


ctirity  for  costs,  the  day  on  which  the  order  to  gire  security  is 
served,  and  the  period  from  thence  to  and  including  the  day  on 
which  such  security  is  guren,  ip  not  V>  he  reckoned  in  the  compu- 
tation (6)  allowed  the  defendant  for  answering.  It  frequently 
happens  that  the  defendant,  before  and  (provided  no  process  has 
issued)  even  after  the  expiration  of  the  regular  time  for  answering, 
obtains  an  order  for  further  time  to  answer.  Such  order  was  for- 
merly on  condition  that  he  should  enter  an  appearance  with  the 
Registrar,  and  consent  to  a  Serjeant-at-arms  (c),  but  by  the  gene- 
ral Qrders  of  1845,  the  necessity  for  such  a  condition  is  abolished  ; 
but  now,  by  the  18th  of  these  Orders,  if  a  defendant  using  doe 
diligence  is  unable  to  put  in  his  answer  to  a  bill  within  the  times 
allowed  <by  Order  16,  Jthe  plaster  (on  sufficient  cause  being  shown) 
may  allqw  $o  such  defendant  #uch  further  time,  and  on  such,  if 
any,  towns  as  to  the  fll  suiter  seems  just. 

If  the  defendant  does  not  answer  within  the  regular  time,  or 
withjn  the  time  allowed  him  by  virtue  of  any  order  for  further 
time,  fee  has  incurred  a  contempt,  and  an  attachment  may  issue 
against  him  (1).  When  the  defendant  thus  becomes  Kahle  to  he 
attached,  the  plaintiff's  solicitor  may  prepare  a  writ  similar  in  form 
to  that  issued  upon  non-appearance,  except  that  the  endorsement 
states  it  to  be  for  not  answering  (d).  ^o  procure  the  sealing  of 
this  writ  no  affidavit  is  necessary,  the  .contempt  being  evident  from 
tibe  date  of  the  appearance ;  and  if,  when  the  writ  is  applied  for, 
no  answer  is  on  the  file,  and  the  time  allowed  has  expired,  the 
Clerk  of  Records  and  Writs  will  affix  his  seal  to  the  writ,  which 
may  4>e  issued  similarly,  as  before  stated,  in  the  case  of  default  in 
appearance  (e).  The  Orders  of  May,  18f5,  in  one  instance  enable 
a  plaintiff  to  attach  a  defendant  who  has  made  default  in  entering 
his  appearance,  even  before  the  period  for  answering  has  expired, 
for  by  the  72nd  Order  it  is  provided,  that  if  there  is  just  reason  to 
believe  that  any  .defendant  means  to  abscond  before  answering  the 
bill,  the  Court  may,  on  the  ex  parte  application  of  the  plaintiff,  at 
any  tune  after  appearance  has  tyeen  entered  for  such  defendant  by 
the  plaintiff,  order  an  attachment  for  want  of  answer  to 


(b)  13th  Qrder,  Dec.  1833,  dis- 
charged and  re-enacted  by  15th  Or- 
der, Way,  1&45. 


91st  Order,  December,  1833. 
See  ante,  page  518. 


(1)  See  Matter  of  VanderWlM  John.  Ch.  58,  oifcd  ante,  518,  in  note 
If  the  plaintiff  makes  oath,  that  a  discovery  is  necessary,  he  is  entitled  to 
an  order  that  the  defendant  answer  the  bill  or  be  attached  ;  and  the  Court 
will  not,  in  that  stage  of  the  cause,  inquire  whether  a  discovery  is  i 
Stafford  v.  Brown,  4  Paige,  300.    See  post,  50,  ,nofo. 
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against  him,  and  such  attachment  is  td  be  madfc  returnable  at  Birch  By 

time  as  the  Court  direct*.  Attach^. 

A  Custom  prevailed  among  the  Stx  Clerks  of  the  plaintiff's  Custom  of 
clerk  in  Cotiftt  giving  to  the  defendant's  clerk  in  Court  one  or  more  £f£**otX™ 
notes,  calling  for  art  answer*  befbrfc  art  attachment  was  issued  ;  and  the  writ, 
probably  now  that* the  offifce  of  $fr  Clerks  is1  abolished,  a  similaf 
practice  will  prevail  between  tite  solicitors  of  t^e  different  partita. 
The  effect  of  such  a  note  is,  thai  the  plaintiff  on  whose  behalf  it 
is  given,  precludes  hiinseli4  froiti  issuing  the  attachment,  until  the 
defendant  has  had  a  reasonable  time  either  to  ptrt  in  his  anawef ,  or1 
to  obtain  an  order  for  further  time  so  to  d6  (/). 

An  drdefc  for  farther  time  cannot  be  granted  after  an  attach- 
ment ;  moreover  the  writ  is  considered  to  issue  the  first  moment 
of  the  day  on  which  it  is  sealed  and  tested  (g)9  and  an  order"  for 
time  not  being  complete  urftil  duly  served  upon  thfc  plaintiff,  at* 
attachment  is  therefore  regular,  and  not  to  We  set  aside  if  seated 
before  service  of  an  order  for  further  time,  notwithstanding  strcft 
order  has  been  previously  obtained  (A). 

The  sheriff  may,  as  before  in  the  6ase  of  appearance,  either  r"e-  of  return  to 
turn  nan  est  inventus,  or  he  may  arrest  the  defendant  and  detain  ***  writ  (*)■ 
him  in  custody,  or  he  rhay  arrest  him  and  take  bail.    It  #111  be 
convenient  to  consider  separately  the  course  to  be  adopted  by  thfe 
plaintiff,  in  respect  of  each  of  such  returns. 

First,  if  the  sheriff  attach  the  defendant,  and  taking  bail  return  When  sheriff 
accordingly,  the  plaintiff  is  entitled  as  of  course  to  move,  Upon  takei  bail  W- 
production  of  the  sheriff's  return,  that  the  rnesseAger  may  appre- 
hend and  bring  the  defendant  to  the  bar  of  the  Court ;  thereupon 
if  the  messenger  take  the  defendant  into  custody,  he  must  be 
brought  to  the  bar  of  the  Court  within  ten  days,  for  the  73rd  Or- 
der of  May,  1845  (i),  provides,  that  if  he  is  not  brought  to  the 
bar  of  the  Court  Within  ten  days  after  he  was  taken  into  custody, 
he  is  io  be  discharged  out  at  custody  by  the  Serjeant-at-arms  of 
messenger  in  whose  Custody  he  is,  without  payment  by  him  of  the 
costs  of  his  contempt,  which4  in  such  cases  are  to  be  paid  by  the 
plaintiff;  but  if  such  defendant  does  not  put  in  his  answer  with- 
in eight  days  after  such  discharge,  the  plaintiff  may  cause  a  new 
attachment  to  be  issued  against  him  for  want  of  his  answer. 

Secondly,  if  the  sheriff  attach  the  defendant,  but  without  tak>  if  sheriff  at- 
•  tach  the  de- 

(/)    Barritt   v.  Barritt,  3  Swan.        (A)  Kirkpatrick  v.  Meeru,  2  Sim.  fendant  and 
m ;  Taylor  v.  Ftaher,  6  Sim.  666.        16.  commit  him  to 

(g)    Stephens   v.  Neale,  1  Mad.        (t)  See  also  1  Will.  IV.  c.  36,  s.  prison 
660.  15,  rule  5.  * 

(1)  See  ante,  525,  note. 

(2)  See  ante,  526,  note. 
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ing  bail  either  commit  him  to  prison,  or  detain  him  if  he  be  in 
prison,  and  return  accordingly,  then  upon  such  return,  instead  of 
a  messenger  the  plaintiff  must  move  for  a  habeas  carpus  to  the 
gaoler,  so  that  the  defendant  may  be  brought  up  to  the  bar  of  the 
Court  within  thirty  days  after  his  arrest ;  for  by  the  74th  Order 
of  May,  1845  (A),  if  any  defendant  be  in  prison  under,  or  being 
already  in  prison  be  detained  under,  an  attachment  for  not  an- 
swering, and  be  not  brought  to  the  bar  of  the  Court  within  thirty 
days  from  the  time  of  his  being  actually  in  custody  or  detained, 
(being  already  in  custody  under  such  attachment,)  he  is  to  be  dis- 
charged from  the  process  for  want  of  answer,  under  which  he  was 
arrested  or  detained  by  the  sheriff,  gaoler  or  keeper  of  the  gaol, 
in  whose  custody  he  is,  without  payment  of  the  costs  of  his  con- 
tempt, which  in  such  case  are  to  be  paid  by  the  plaintiff ;  but  if 
such  defendant  does  not  put  in  his  answer  within  eight  days  after 
such  discharge,  the  plaintiff  may  cause  a  new  attachment  to  be 
issued  against  him  for  want  of  his  answer. 

It  appears  that  during  the  vacation  bringing  up  a  prisoner  to 
the  private  house  of  the  judge  is  sufficient  to  satisfy  the  terms  of 
this  order  (/). 

In  either  of  these  cases,  whether  the  defendant  be  brought  to 
the  bar  of  the  Court  by  the  messenger,  or  upon  habeas  corpus  by 
the  gaoler,  he  is  upon  motion  of  course  by  the  plaintiff  committed 
to  the  Queen's  Prison.  After  such  commitment  the  piaintiff  is  at 
liberty  to  move  as  of  course  upon  the  production  of  the  certificate 
of  the  keeper  of  the  Queen's  Prison  for  a  habeas  corpus  cum  causis 
directed  to  the  keeper  of  the  said  prison,  provided,  that  there  be 
at  least  twenty-eight  days  between  the  day  on  which  the  said  de- 
fendant was  so  committed  to  the  Queen's  Prison,  and  the  return 
of  such  writ  of  habeas  corpus  (m) ;  and  the  practice  in  general 
has  been,  that  the  same  order  which  directs  the  issuing  of  this 
habeas  corpus,  should  go  on  to  direct  that,  upon  the  day  of  the  re- 
turn thereof,  (which  may  be  either  in  Term  time  or  vacation,)  the 
Clerk  of  Records  and  Writs  shall  attend  with  the  record,  in  order 
that  the  bill  may  be  taken  pro  confesso  (»). 

No  time  must  be  lost  by  the  plaintiff  in  these  proceedings,  for 
should  the  defendant  not  answer  within  two  calendar  months  after 
he  is  put  in  gaol,  or  being  in  gaol  is  detained,  the  plaintiff  most, 
within  six  weeks  after  the  expiration  of  two  calendar  months, 
obtain  an  order  for  taking  the  bill  pro  confesso  ;  and    in  default 


(k)  Ibid. 

(I)  Clark  «.  Clark,  1  Ph.  116. 

(m)  1  Will.  IV.  c.  36,  8. 15,  role  2. 


J 


(»)  Simmons   v.  Wood,  2  Hire, 
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thereof  upon  application  to  the  Court,  the  defendant  is  entitled  to   A     ®T 
be  discharged  without  paying  any  of  the  costs  of  the  contempt,  v^*^,^^ 
unless  the  Court  shall  see  good  cause  to  remand  and  detain  him 
in  custody. 

The  Orders,  however,  of  May,  1845,  without  superseding  the  Serving  de- 
practice  just  stated,  have  given  to  the  plaintiff  an  easier  mode  of  fendant  with 
obtaining  an  order  to  have  his  bill  taken  pro  confesso,  in  the  event  tion  to  take 
of  the  attachment  being  executed  upon  the  defendant ;  for  by  the  the  bill  pro 
76th  Order,  it  is  provided,  that,  upon  the  execution  of  an  attach- 
ment  for  want  of  answer  against  any  defendant,  or  at  any  time 
within  three  weeks  afterwards,  the  plaintiff  may  cause  such  de- 
fendant to  be  served  with  a  notice  of  motion,  to  be  made  on  some 
day  not  less  than  three  weeks  after  the  day  of  such  service,  that 
the  bill  may  be  taken  pro  confesso  against  such  defendant ;  and 
thereupon,  unless  such  defendant  has  in  the  meantime  put  in  his 
answer  to  the  bill,  or  obtained  further  time  to  answer  the  same, 
the  Court,  if  it  so  thinks  lit,  may  order  the  bill  to  be  taken  pro 
confesso  against  such  defendant,  either  immediately,  or  at  such 
times  and  upon  such  terms,  and  subject  to  such  conditions,  as  un- 
der the  circumstances  of  the  case,  it  thinks  proper  (1). 

If  the  defendant,  upon  the  return  being  made  by  the  sheriff,  be  When  defen 
in  gaol  for  a  misdemeanor,  he  may  be  brought  up  in  like  manner  foTmi»de^° 
before  the  Court  by  habeas  carpus ,  and  thereupon  he  is  turned  meanor. 
over  pro  forma  to  the  Queen's  Prison,  though  actually  carried 
back  to  the  prison  from  whence  he  came  with  his  cause ;  and 
thereupon  a  second  writ  of  habeas  corpus  issues,  similar  in  all  re- 
spects to  that  before  mentioned,  except  in  being  directed  to  the 
gaoler  or  keeper  of  the  prison  to  which  the  defendant  has  been 
carried  back.    Upon  the  return  thereof,  the  defendant  is  brought 
before  the  Court,  and  remanded  to  the  prison  from  whence  he 
came  with  his  cause,  without  being  turned  over  again  to  the 
Queen's  Prison  ;  and  the  bill    may  be  taken  pro  confesso  in  the 
same  manner  in  all  respects  as  if  the  defendant  had  been  all  along 
in  the  custody  of  the  keeper  of  the  Queen's  Prison  (m). 

Should  it  turn  out  that  the  defendant  is  under  sentence  for  felo-  When  under 
ny,  there  is  apparently  no  power  in  the  Court  to  order  his  remo-  *ntence  for 
val  until  expiration  of  the  sentence  (n),  and  consequently,  in  such 
a  case,  it  seems  that  previous  to  the  76th  Order,  of  1845,  no 

(m)  1  Will.  IV.  c.  36,  b.  15,  rule  4.        (n)  Rogers  v.  Kirkpatrick,  3  Ves. 


(1)  See  also  49th  Article  of  the  16th  Order. 
vol.  i.  46 


542  Of  Process  in  Default  of  Answer: 

By  order  to  take  the  bill  pro  confesso  could  have  been  obtained,  nor 

^^    -^J.  could  any  answer  have  been  enforced  as  against  a  defendant  in 

such  a  position. 
Right  of  defen-      it  may  be  observed  with  respect  to  the  73rd  and  74th  of  the 
charged  under  8ame  O'ders  (°)>  ana*  the  fifth  rule  of  the  stat  1  Will.  IV.  c.  36, 
1  mil.  IV;  c.  by  which  the  plaintiff  is  compelled  to  bring  the  defendant  before 
'      e  the  Court  within  a  certain  period  after  arrest  or  detainer  ;  and  in 

default  thereof,  the  officer  having  him  in  custody  is  directed  to 
discharge  him,  all  costs  to  be  paid  by  the  plaintiff,  tint  the  lan- 
guage is  more  stringent  than  that  of  the   19th  rule  of  the  same 
statute,  which  directs  that  if  the  plaintiff  do  not  obtain  an  order 
to  take  the  bill  pro  confesso  within  a  certain  period,  "  the  defen- 
dant shall,   upon    application   to  the  Court,  be  entitled  to  h» 
discharge,  without  paying  the  costs  of  his  contempt,  unless  the 
Court  shall  see  good  cause  to  remand  and  detain  him  in  custody." 
Right  of  de-         There  seems  to  be  some  difference  among  the  Judges  as  to  the 
fendant  to  be    effect  of  the  language  of  this  latter  section  concerning  the  point, 
arge  '       whether  it  confers  upon  the  defendant  so  absolute  a  right  to  his 
discharge  as  that  it  cannot  be  waived  by  any  act  done  by  him, 
either  previous  or  subsequent  to  the  expiration  of  the  period 
specified. 

The  V.  C.  of  England  has  decided  ( p)  that  an  answer  put 
in  by  a  prisoner,  when  entitled  to  his  discharge,  inasmuch  as  it 
prevents  the  plaintiff  from  having  the  bill  taken  pro  confesso,  de- 
prives the  defendant  of  the  right  conferred  upon  him  by  the  sta- 
tute, of  being  discharged  without  payment  of  the  costs  of  the  con- 
tempt, and  Sir  J.  Wigram,  V.  C.  (q),  was  of  opinion,  that  an 
application  for  time  to  answer,  made  by  the  defendant,  prior  to 
being  entitled  to  his  discharge,  and  the  acceptance  of  the  time 
thereupon  given,  prevented  the  operation  of  the  statute,  and  placed 
the  defendant  in  the  situation  he  would  have  been  in  had  its  pro- 
visions never  been  enacted. 

Whereas,  according  to  Lord  Langdale,  M.  R.  (r),  a  defen- 
dant obtaining  leave  to  answer,  subsequent  to  the  period  when  he 
becomes  entitled  to  his  discharge,  has  still  a  right  to  the  bene- 
fit of  the  statute,  which  right  he  has  neither  power  nor  capacity 
to  waive. 
When  sheriff       Thirdly,  if  the  sheriff  be  unable  to  attach  the  defendant,  and 

returns  non  est  return  accordingly,  there  are  different  modes  whereby,  under  di£ 
inventus. 

(o)  Pages  539  &  540.  (q)    Woodward    v.  Connebeer,  » 

(p)  Williams  v.  Newton,  11  Sim.    Hare,  510. 
45-  (r)  Haynes  t>.  Ball,  4  Bear  101. 
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ferent  circumstances,  the  plaintiff  may  proceed  to  take  the  bill  By 

*  Attachment. 

pro  confesso.  ^^^^ 

By  the  9th  Order  of  August,  1841,  if  an  affidavit  can  be  made,  Writ  of  seqaes- 

showing  that  due  diligence  was  used  to  ascertain  where  such  de-  i^?n  ™?J  ** 

°  °  obtained  un- 

fendant  was  at  the  time  of  issuing  such  writ,  and  also  in  endea-  mediately. 

voring  to  apprehend  such  defendant  under  the  same ;  and  that 
the  person  suing  forth  such  writ  verily  believed  at  the  time  of 
suing  forth  the  same,  that  such  defendant  was  in  the  county  into 
which  such  writ  was  issued,  then  upon  motion,  supported  by  such 
an  affidavit,  the  plaintiff  may  obtain  an  order  for  a  writ  of  seques- 
tration. 

But  the  affidavit  must  be  precisely  in  the  words,  or  at  least  go 
to  the  full  extent  of  the  language  just  mentioned ;  and  hence  it 
is  often  impossible,  from  the  conduct  of  the  defendant,  to  frame 
an  affidavit  in  the  proper  terms  (*). 

If  such  an  affidavit  cannot  be  made,  another  course  for  the  °r  Serjeant- 
plaintiff  to  adopt  is,  upon  the  sheriff  returning  non  est  inventus,  to  a  arnw' 
move,  as  of  course,  for  the  Serjeant-at-arms  to  take  the  defendant 
If  the  Serjeant-at-arms  arrest  the  defendant,  then  the  same  course 
with  respect  to  bringing  the  defendant  to  the  bar  of  the  Court 
must  be  pursued,  as  if  the  defendant  had  been  arrested  by  the 
messenger  (t). 

On  the  other  hand,  if  the  Serjeant-at-arms  certify  that  the  de- 
fendant cannot  be  found,  so  as  to  be  apprehended,  then  upon  mo- 
tion of  course,  supported  by  production  jof  an  office  copy  of  such 
certificate,  the  plaintiff  is  entitled  to  an  order  for  a  writ  of  seques- 
tration. 

In  either  of  the  above  cases,  that  is,  whether  the  writ  of  seques- 
tration is  ordered  upon  motion,  supported  by  the  affidavit  men- 
tioned in  the  last  page,  or  upon  the  return  of  the  Serjeant-at-arms, 
the  plaintiff  may  at  once  obtain  an  order  to  take  the  bill  pro  con- 
fesso, which  is,  of  course,  after  an  order  for  a  writ  of  sequestration 
has  issued. 

The  writ  of  sequestration  is  always  obtained  upon  motion ;  if  it  Upon  return 
be  moved  for  upon  a  return  of  non  est  inventus,  by  the  Serjeant-at-  of  S^jeant-at- 
arms,  the  counsel  who  moves  should  have  the  warrant  with  the  re- 
turn in  his  hand  (x).    According  to  the  practice  before  the  Or- 
ders of  August,  1841,  the  Serjeant-at-arms  was  the  only  officer 
upon  whose  return  such  process  could  be  issued  (y)  (1).     It  has 

(*)  Davis  v.  Hammond,  5  Sim.  9.         (x)  Hind.  136. 

(*)  See  ante,  page  539.  (y)  See  9th  Order,  Aug.  1841. 

(1)  See  Hook  v.  Ross,  1  Hen.  &  Munf.  319,  320. 
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%    .      not  been  the  practice,  to  issue  sequestrations  where  the  defendant 
^^  '  was  in  custody  for  contempt  upon  mesne  process,  because  the  stat. 

1  Will.  IV.  c.  36,  enables  the  plaintiff  to  obtain  the  effect  of  that 
process,  either  by  entering  an  appearance  for  him  under  sect.  11, 
or  by  taking  the  bill  pro  confesso  against  him,  under  the  15th  sec- 
tion of  that  Act. 
Order  to  take        According  to  the  old  practice  of  the  Court,  independent  of  re- 

bill [pro  eon-      cent  Qr<jers  ^j  Statutes,  an  order  to  have  the  bill  taken  pro  con- 
JtssOj  oi  course  .  ■* 

upon  sequei-    fcsso,  was  of  course  upon  the  issuing  of  the  writ  of  sequestration, 
tration.  eveQ  ^noUgD  j{  was  not  executed.     In  consequence  of  this  rule,  h 

does  not  seem  that  it  ever  has  been  the  ordinary  practice  to  exe- 
cute writs  of  sequestration  upon  mesne  process;  and  an  opinion 
appears  at  one  time  to  have  prevailed,  that  such  an  execution  was 
irregular.  This  opinion  seems  to  have  arisen  in  consequence  of 
what  was  said  by  Sir  Thomas  Sewell,  M.  R.,  in  Heather  c.  Wa- 
terman (z),  and  Vaughan  v.  Williams  (a),  where  he  expressed  an 
opinion  that  when  a  bill  had  been  taken  pro  confesso  on  a  seques- 
tration for  want  of  an  answer,  the  execution  of  the  sequestration 
was  unnecessary  and  improper.  These  cases  appear  to  have  beem 
cited  by  Mr.  Dickens,  the  Registrar,  in  the  notes  handed  up  by 
him  to  the  Lords  Commissioners  of  the  Great  Seal,  in  Rowley  v. 
Ridley  (6),  in  support  of  the  distinction  taken  by  him  between  se- 
questrations in  mesne  process  and  for  a  duty,  namely,  that  a  mesne 
process  ought  not  to  be  executed ;  but  upon  reference  to  those 
cases,  it  appears  that  they  go  no  further  than  to  show  that  when 
the  plaintiff  intends  to  proceed  to  have  the  bill  taken  pro  confesso 
against  the  defendant,  the  execution  of  the  sequestration  is  unne- 
cessary, and  therefore  improper,  because  the  object  of  executing 
the  sequestration  being  merely  to  compel  an  answer  from  the  de- 
fendant, the  same  purpose  is  effected  by  taking  the  bill  pro  confesso 
against  him,  (by  which  process  the  plaintiff  obtains  the  same  de- 
cree that  he  would  have  been  entitled  to  had  the  defendant  put  in 
his  answer  and  admitted  the  whole  case  made  by  the  bill,)  and 
this  being  accomplished,  the  process  drops  as  a  matter  of  course, 
and  the  sequestrators  become  accountable,  not  to  the  plaintiff  of 
to  the  Court,  but  to  the  defendant. 

In  fact,  the  practice  appears  to  be  that  a  plaintiff,  upon  obtain- 

(z)  1  Dick.  335.  306,  n.  (*),  Lord  Thurlow  is  reported 

(a)  Ibid.  354.  to  have  said  that  he  could  see  ■• 

(b)  2  Dick.  622.  It  appears  from  foundation,  either  in  the  ream  of 
the  statement  of  this  case  by  the  So-  the  thing,  or  in  the  history  of  the 
licitor-general  in  Sinimonds  v.  Lord  Court,  for  supposing  that  a  seqaes- 
Kinnaird,  4  Ves.  735,  739,  that  this  tration  to  compel  an  appearance  or 
case  is  erroneously  reported ;  and  in  answer,  should  not  be  executed, 
the  note  of  the  same  case  in  3  8 wanst. 
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ing  a  sequestration  against  a  defendant  for  want  of  an  answer,  has  B7    . 

an  option  whether  he  will  proceed  to  take  the  bill  pro  eonfesso,  or  vj^^-^/ 
to  compel  answer  :  if  the  circumstances  of  the  case  are  such  that  In  what  cases 
justice  can  be  obtained  by  taking  the  bill  pro  eonfesso,  he  ought  execute  • 
not  to  cause  the  sequestration  to  be  executed ;  but  if  his  case  is 
such  that  an  answer  from  the  defendant  is  necessary,  he  may  (1). 
It  should  be  observed,  however,  that  the  cases  in  which  a, plaintiff 
can  have  occasion  to  compel  an  answer  from  a  defendant  instead 
of  taking  the  bill  pro  eonfesso  against  him  are  comparatively  few, 
and  are  in  general  confined  to  bills  of  discovery,  where  the  an- 
swer is  wanted  to  be  read  at  Law,  or  to  obtain  some  admission 
from  him  on  which  to  found  some  application  to  the  Court,  and 
that,  unless  in  such  cases,  the  proper  course  to  adopt  is  that  of 
taking  the  \n\\  pro  eonfesso ;  for  these  reasons,  the  writ  of  seques- 
tration is  very  rarely  executed,  upon  mesne  process,  and  it  will  be 
more  convenient  to  treat  of  the  practice  upon  the  execution  of  a 
writ  of  sequestration  hereafter,  in  the  Section  concerning  the  pro- 
ceedings to  enforce  decrees. 

Still  further  to  facilitate  the  proceedings  of  the  plaintiff,  should  °rdf*  to  uke 
the  defendant  not  be  arrested  upon  the  attachment,  it  has  been  cottfessfwhen 
provided,  by  the  77th  Order,  of  May,  1845,  that  in  cases  where  defendant  ab- 
any  defendant,  either  being  or  not  being  within  the  jurisdiction  of BCon  9* 
the  Court,  does  not. put  in  his  answer  in  due  time  after  appearance 
entered  by  or  for  him ;  and  the  plaintiff  is  unable  with  due  dili- 
gence to  procure  a  writ  of  attachment  or  any  subsequent  process, 
for  want  of  answer,  to  be  executed  against  such  defendant,  by 
reason  of  his  being  out  of  the  jurisdiction  of  the  Court,  or  being 
concealed,  or  for  any  other  cause,  then  such  defendant  is,  for  the 
purpose  of  enabling  the  plaintiff  to  obtain  an  order  to  take  the  bill 
pro  eonfesso,  to  be  deemed  to  have  absconded  to  avoid,  or  to 
have  refused  to  obey,  the  process  of  the  Court 

The  78th  Order  provides,  that  in  cases  where  any  defendant 
who,  under  Order  77,  may  be  deemed  to  have  absconded  or  to  When  defen- 
ihave  refused  to  obey  the  process  of  the  Court,  has  appeared  in  ^J  la^Sf* 
person  or  by  his  own  solicitor,   the  plaintiff  may  serve  upon  appearing. 
such  defendant  or  his  solicitor  a  notice,  that  on  a  day  in  such  no- 
tice named,  (being  not  Jess  than  fourteen  days  after  the  service  of 
such  notice,)  the  Court  will  be  moved  that  the  bill  may  be  taken 
pro  eonfesso  against  such  defendant ;  and  the  plaintiff  is,  upon  the 

(1)  Except  in  the  case  of  a  bill  of  discovery,  an  attachment  ought  not  to 
be  issued,  but  will  be  set  aside,  as  the  object  of  the  suit  may  be  fully  obtain- 
ed by  taking  the  bill  pro  c&nftsso.  O'Brien  v.  Manders,  2  Irish  Eq.  39; 
Wilson  v.  Shawe,  Craw.  &  Diz,  62. 

46» 
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After  appear- 
ance entered 
for  him. 


By  taking  Bill  hearing  of  such  motion,  to  satisfy  the  Court  that  such  defendant 
pro  conjesso.  OUgnt>  umjer  the  provisions  of  Order  77,  to  be  deemed  to  hare 
absconded  to  avoid,  or  to  have  refused  to  obey,  the  process  of  the 
Court ;  and  the  Court,  being  so  satisfied,  and  the  answer  not  be- 
ing filed,  may,  if  it  so  thinks  fit,  order  the  bill  to  be  taken  pro  am* 
fesso  against  such  defendant,  either  immediately,  or  at  such  time, 
or  upon  such  further  notice  as,  under  the  circumstances  of  the 
case,  the  Court  may  think  proper  (d). 

The  79th  Order  relates  to  cases  where  the  defendant  has  had 
an  appearance  entered  for  him,  and  provides  that,  where  anjr  de- 
fendant who,  under  Order  77,  may  be  deemed  to  have  absconded 
to  avoid,  or  to  have  refused  to  obey,  the  process  of  the  Court,  has 
had  an  appearance  entered  for  him  under  Orders  29,  31,  or 
32  (e) ;  and  has  not  afterwards  appeared  in  person  or  by  his  own 
solicitor,  the  plaintiff  may  cause  to  be  inserted  in  the  London  Ga- 
zette, a  notice,  that  on  a  day  in  such  notice  named,  (being  not 
less  than  four  weeks  after  the  first  insertion  of  such  notice  in  the 
London  Gazette,)  the  Court  will  be  moved,  that  the  bill  may  be 
taken  pro  confesso  against  such  defendant,  and  the  plaintiff  is  upon 
the  hearing  of  such  motion  to  satisfy  the  Court  that  such  defend- 
ant ought  under  the  provisions  of  Order  77,  to  be  deemed  to  have 
absconded  to  avoid,  or  to  have  refused  to  obey,  the  process  of  the 
Court ;  and  that  such  notice  of  motion  has  been  inserted  in  the 
London  Gazette,  at  least  once  in  every  week  from  the  time  of  the 
first  insertion  thereof,  up  to  the  time  for  which  the  said  notice  is 
given ;  and  the  Court  being  so  satisfied,  and  the  answer  not  hav- 
ing been  filed,  may,  if  it  so  thinks  fit,  order  the  bill  to  be  taken 
pro  confesso  against  such  defendant,  either  immediately,  or  at  such 
time,  or  upon  such  further  notice,  as  under  the  circumstances  of 
the  case  the  Court  may  think  proper. 

By  the  80th  Order  any  defendant  being  in  custody  for  want  of 
his  answer,  and  submitting  to  have  the  bill  taken  pro  confess* 
against  him,  may  apply  to  the  Court,  upon  motion  with  notice  to 
be  served  on  the  plaintiff,  to  be  discharged  out  of  custody ;  and 
thereupon  the  Court  may  order  the  bill  to  be  taken  pro  confess* 
against  such  defendant,  and  may  order  him  to  be  discharged  out 
of  custody  upon  such  terms  as  appear  to  be  just,  unless  it  appears 
from  the  nature  of  the  plaintiff's  case,  or  otherwise  to  thesatistac- 


When  defen- 
dant in  cus- 
tody. 


Jd)  The  case  of  Harrison  v.  Stew- 
son,  2  Hare,  533,  affords  a  guide 
to  the  proof  which  will  be  required  in 
proceedings  under  this  Order,  as  that 
part  of  the  Order  of  April,  1842  (now 


discharged)  under  which  it  occonvd, 
was  similar  to  the  77th  Order  of  Msy, 
1845. 

(e)  See  ante,  page  517,518,  and 
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tion  of  the  Court,  that  justice  cannot  be  done  to  the  plaintiff  with-  Against  paitic- 
out  discovery,  or  further  discovery,  from  such  defendant  dants. 


Section  II. 
Process  against  Particular  Defendants. 

Tab  course  which  has  been  stated,  is  applicable  to  the  case  of 
an  ordinary  defendant,  not  possessed  of  any  particular  privilege, 
and  not  subject  to  any  disability  ;  it  remains  to  consider  the  prac- 
tice to  be  adopted  for  the  purpose  of  compelling  an  answer  from 
defendants  of  particular  descriptions. 

First,  if  the  defendant  be  privileged  from  arrest,  either  as  a  Peers  and 
member  of  Parliament,  or  by  right  of  peerage,  and  the  bill  is  for  p^Jj^nt. 
relief,  as  soon  as  the  time  for  answering  has  expired,  the  plaintiff, 
instead  of  issuing  an  attachment,  may  move  of  course  for  a  seques- 
tration nisit  taking  care  to  serve  the  order  personally  upon  the  de- 
fendant    Eight  days  after  such  service,  the  plaintiff  may  move 
to  make  the  sequestration  absolute  upon  proof  by  affidavit  of  ser-  Sequestration 
vice  of  the  order  nisi,  and  by  certificate  that  no  answer  has  been  mjl* 
filed  nor  order  to  show  cause  entered  (I). 

Upon  the  order  for  the  sequestration  being  made  absolute,  the 
plaintiff  is  entitled,  by  the  old  practice  of  the  Court  (/),  to  have 
the  bill  taken  pro  confesso  as  in  the  case  of  unprivileged  parties 
against  whom  sequestration  has  issued  (g). 

If  the  bill  be  for  discovery  (A),  it  is  not  necessary  for  the  plain-  When  bill  for 
tiff  to  obtain  a  sequestration,  but  when  the  time  for  answering  ex-  di8C°very. 
pires  he  may  apply  at  once  to  have  the  bill  taken  pro  confesso  (2) ; 
and  thereupon  the  Court  is  empowered  to  make  an  order  nisi  that 
the  bill  be  so  taken  pro  confesso  (t),  which  order  it  is  presumed 
will  be  confirmed  in  like  manner  as  an  order  for  a  sequestration 

(/)  Jones  v.  Davis,  17  Ves.  368 ;  tiff  had   independent  of  statute  to 

Logan  v.  Grant,   1  Mad.  686.     It  have  the  bill  taken  pro  conftsso  upon 

would  appear  that  the  45  Geo.  III.  c.  return  of  the  writ  of  sequestration. 

124,  s.  5,  and  the  1  W.  IV.  c.  36,  s.  See  post,  page  583. 
13,  apply  only  to  bills  for  discovery,         (g)  See  ante,  p.  543. 
but  it  is  apprehended  that  they  do        (A)  Jones  v.  Davis,  17  Ves.  368. 
not  affect  the  right  which  the  plain-        (t)  1  Will.  IV.  c.  36,  s.  13. 

(1)  See  Matter  of  Vanderbilt,  4  John.  Ch.  58,  cited  ante,  518,  in  note. 

(2)  See  O'Brien  r.  Manders,  2  Irish  Eq.  39;  Wilson  v.  Shawe,  Craw.  & 
Dtx,  62,  cited  ante,  545,  in  note ;  Stafford  v.  Bunn,  4  Paige,  360,  cited  ante, 
539,  in  note. 
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Against  partie-  jfl  made  absolute.    And  when  such  order  has  has  been  pronounced, 
dants.  "    tne  bill,  or  an  examined  copy  thereof,  shall  be  taken  and  read  in 

^^"*v~^^'  any  Court  of  Law  or  Equity  in  evidence  of  the  same  facts  on  be- 
half of  the  same  parties  as  could  an  answer  admitting  the  contents 
ofthebill  (&). 

Where  the  Attorney-general,  being  a  defendant  to  a  suit,  fails 
to  answer  within  a  reasonable  time,  an  order  may  be  obtained  that 
he  put  in  his  answer  within  a  week  after  service  thereof,  or  that 
as  against  him  the  bill  may  be  taken  pro  confesso  («). 

Corporations.  In  the  case  of  a  corporation  aggregate  not  answering  within 
the  time  limited,  the  plaintiff  may  issue  the  same  writs  successive- 
ly, and  in  the  same  manner  as  before  stated,  to  compel  appear- 
ance (n)  (1)  and  should  the  corporation  stand  out  process  till  the 
order  for  sequestration  issues,  then  the  plaintiff  upon  the  issuing 
of  the  writ  is  entitled  to  an  order  to  have  the  bill  taken  pra  um- 
fesso,  in  like  manner  as  in  other  instances  where  sequestration 
has  been  ordered. 

Upon  a  default  by  an  infant  defendant,  the  Court,  accoiding  to 
the  provisions  of  the  92nd  Order  of  May,  4845,  will  upon  motion 
of  the  plaintiff  order  a  solicitor  to  be  assigned  as  guardian  bj 
whom  the  infant  may  answer  the  bill  and  defend  the  suit  This 
motion  must  be  supported  by  the  same  affidavit,  as  in  the  case  of 
default  in  appearance  (a)  (2). 

And  even  when  the  infant  is  a  married  woman,  a  guardian  must 
be  appointed  to  put  in  an  answer  on  her  behalf  (p). 

In  general  when  a  husband  and  wife  are  made  defendants  to  a 
cause,  and  no  special  order  has  been  made  with  respect  to  the 
plaintiff's  right  to  demand  an  answer,  or  affecting  the  liabilities 
of  either  husband  or  wife  for  not  duly  answering,  the  plaintiff 
is  entitled  to  have  their  joint  answer  within  the  ordinary  period 
after  appearance,  and  in  default  of  such  joint  answer  being  put 
in,  the  husband  alone  incurs  all  the  ordinary  consequences  of 
contempt  (q)  (3). 


Infants. 


Married 
women. 


(k)  lWill.  IV.  c.  36,  s.  14. 
(tit)  Groom  v.  The  Attorney-gen- 
eral, 9  Sim.  825. 
(n)  See  page  535. 


(o)  See  ante,  page  534. 
(p)  Column  v.  Northcoate,  2  Hare, 
147. 

(q)  Gee  v.  Cottle,  3  M.  &C.  160. 


(1)  McKim  v.  Odom,  3  Bland,  407,  486. 


,  r  Where  the  infant  has  already  appeared  by  a  guardian  ad  litem,  the 
guardian  may  be  proceeded  against  in  the  same  manner  as  other  perm,  to 
compel  an  answer.    1  Hoff.  Ch,  Pr.  182. 

(3)  The  plaintiff  may  stipulate  to  receive  the  joint  answer,  sworn  to  .by 
the  husband  alone.  Leavitt  v.  Cruger,  1  Paige,  422 ;  post,  ch.  16,  J  $• 
note  to  the  point, "  Where  defendant  a  married  woman." 
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Their  respective  rights  and  liabilities  are  however  often  varied       Married 
upon  the  application,  either  of  the  plaintiff  or  of  one  or  other  of  ^^^^^ 
the  defendants. 

Thus  when  the  husband  is  abroad,  and  the  suit  relates  to  the 
separate  property  of  the  wife,  or  to  matters  arising  out  of  her 
claims,  the  plaintiff  may  upon  affidavit  to  that  effect,  and  with 
notice  to  the  wife  herself,  move  that  she  may  answer  apart  from 
her  husband  (r)  (1). 

Similar  orders  have  been  obtained  in  suits  where  the  wife  de- 
fended in  the  character  of  executrix  (s),  although  from  the  lan- 
guage of  Lord  Eldon,  there  is  still  room  for  doubt  whether  in  such 
cases  the  plaintiff  can  proceed  against  the  wife  alone  in  the  ab- 
sence of  her  husband  (t). 

It  must  be  recollected,  however,  that  the  separate  answer  of  a  Separate  an- 
married  woman  cannot  in  any  case  be  filed  without  a  previous  swer  °  ' 
order  for  that  purpose  (f),  nor  can  she  be  viewed  as  a  substantial 
party  to  the  suit,  until  such  order  be  obtained,  and  it  is  from  the 
date  of  the  order,  allowing  him  to  answer  separately,  that  she  is 
entitled  to  compute  the  full  time  for  answering  without  regard  to 
any  orders  for  time  previously  granted  to  her  husband  («),  and  it 
follows  therefore,  that  no  attachment  can  issue  against  a  married 
woman,  until  not  only  an  order  for  her  to  answer  is  made,  but 
until  the  time  for  answering  reckoning  from  the  date  of  such  order 
has  expired. 

When  a  husband  is  willing  to  answer  jointly,  it  must  not  be  wife  not 
supposed  that  the  wife  is  bound  to  acquiesce  in  any  answer  the  bound  to  join 
husband  may  please  to  put  in,  nor  is  the  husband  justified  in  band's  answer, 
using  menaces  to  constrain  her  consent  to  an  answer  contrary 
to  her  belief.     For  such  conduct,  a  husband  is  punishable  as  for 
a  contempt  (z),  and  the  wife  thus  conscientiously  dissenting,  may, 
upon  application  to  the  Court,  obtain  an  order  to  answer  separ- 
ately.    If,  however,  the  wife  has  herself  obtained  this  order,  the 

(r)  Lethley  v.  Taylor,  9  Sim.  252.        (t)  Garey  v.  Whittingham,  1  S.  & 

(s)  Bushel!  v.  Bushell,  1  S.  &  S.  S.  163. 
164 ;   Bunyan  v.  Mortimer,  6  Mad.        («)  Jackson  v.  Haworth,  1 S.  &  S. 

278 ;  Nayier  r.  Byland,  9  Sim.  253.  150 ;  Bunyan  v.  Mortimer,  6  Mad. 

(t)  Pannell  v.  Taylor,  1  T.  &,  R.  278. 
103.  (z)  Ex  parte  Halsam,  2  Atk.  50. 

(1)  If  the  wife  be  absent,  the  husband  may  obtain  time  to  issue  a  com- 
mission to  obtain  the  wife's  oath  to  the  answer ;  and  if  she  refuse  to  answer, 
the  bill  may  be  taken  pro  eonfesso  against  her.  Leavitt  v.  Cruger,  1  Paige, 
422;  Ferguson  v.  Smith,  2  John.  Ch.  139.  But  in  New  Jersey,  if  the  hus- 
band be  served,  and  the  wife  be  out  of  the  State,  it  is  necessary  to  have  an 
order  of  publication  against  her,  unless  the  husband  appear  for  her.  Halat. 
Dig.  170-174. 
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Married      plaintiff  may  proceed  to  compel  answer  by  attachment,  and  this 

s*^!!^^,  right  would  seem  to  exist  in  the  plaintiff,  whatever  be  the  object 

When  she  has  of  the  suit,  whether  relating  to  the  separate  estate  of  the  wife  or 

obtained  an       __4  /„\  /i\ 

order  to  an-        not  W  V1)' 

swer  separate-      Where  the  husband  is  positively  unable  to  conform  to  the  ordi- 

lv-  nary  practice  of  putting  in  a  joint  answer,  an  order  will  be  granted 

band^annot  ^P011  n's  aPP^cat*on  ^m  h"11  to  answer  separately,  and  he  is  then 
put  in  a  joint  exonerated  from  all  liability  for  his  wife's  default  (2)  ;  but  the  mo* 
answer.  tjon  j^  g^  p^rp^e  should  be  made  before  he  is  in  contempt,  as 

the  Court  will  not,  after  he  has  made  default,  give  him  an  indoi- 
order  for  him  gence  to  the  prejudice  of  the  plaintiff's  interests  (z).  To  suppait 
to  answer  sep-  such  an  application  there  must  be  the  husband's  affidavit,  sbow- 
ara    7'  ing  that  his  wifel  ives  apart,  and  that  he  has  no  influence  orer  her, 

or  otherwise  proving  inability  to  answer  for  her  (a). 

Notice  of  die  motion  should  be  given  to  the  plaintiff,  and  also  to 
the  wife.  It  seems  too  that  the  order  ought  to  direct  the  wife  to 
answer  separately  as  well  as  the  husband,  otherwise  the  plaintiff 
may  have  to  apply  again  before  he  can  bring  the  former  before 
the  Court. 

In  all  oases  where  the  husband  wishes  to  answer  separately,  an 
order  to  that  effect  ought  regularly  to  be  obtained  for  that  purpose 
before  his  answer  is  put  in;  there  are,  however,  cases  where  he 
has  answered  separately  without  -order,  and  then  applied  to  the 
Court  that  he  might  not  be  liable  to  process,  on  account  of  has 
wife's  default  in  answering ;  and  the  application  being  made  be- 
fore any  notice  of  the  irregularity  in  filing  the  answer,  the  Court 
has  made  the  order  (b).  But  such  a  course  is  irregular,  and  upon 
motion  of  the  plaintiff,  the  separate  answer  of  the  husband  would 
be  ordered  to  be  taken  off  the  file  (c). 

If  the  impossibility  of  obtaining  a  joint  answer  arise  not  from 
the  refusal  of  the  wife,  but  from  the  lunacy  of  the  husband,  an 
order  for  the  wife  to  answer  separately  will  be  made  upon  a  like 
application  of  the  plaintiff  (d).  In  such  a  case,  however,  as  weO 
as  in  other  cases  where  it  appears  to  the  Court  that  the  defendant 
is  a  person  of  weak  or  unsound  mind,  not  found  such  bj  inquisi- 

(y)  Dubois  e.  Hole,  2  Ver.  613;  (b)  Barry  v.  Cave,  3  Mad.  473; 

Otway  t>.  Wing,  12  Sim.  90;  Trav-  Paris  v.  A'Conrt,  1  Dick.  13. 

era  ».  Buckley,  1  Ve§.  386.  (c)  Gee  v.  Cottle,  3M.&C.  I»- 

(c)  Gee  v.  Cottle,  3M.&C,  180.  id)  Esteem!  9.  Ewinfton,SSm. 

(a)  Barry  v.  Cave,  3  Mad.  472.  252 

<1)  A  feme  covert  defendant  may  be  attached  for  not  «as«rerisf>.    Kipp 
«.  Hanna,  2  Bland,  96. 
(2)  See  Leavitt  v.  Cruger,  1  Paige,  422,  cited  ante,  455. 
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tion,  the  Court  may,  upon  the  application  of  the  plaintiff,  appoint  In  Cases  of 
one  of  the  solicitors  of  the  Court  guardian  of  the  defendant,  by  .^T*y_^ 
whom  he  may  appear  to  and  answer  the  bill  (e)  (1). 

It  now  remains  to  be  considered  in  what  manner  the  Orders  of  Defendant 


the  Court,  and  the  rales  of  the  stat  1  Will.  IV.  c  86,  provide  for  unablfe  to  ■»- 
,  ^    ,  i.         .i/.  .  j 8weT  from  P°v" 

a  defendant  really  unable  from  poverty  to  put  in  an  answer,  and  erty. 

prevent  a  party  under  such  circumstances  being  uselessly  detained 

in  custody. 

For  this  purpose,  the  76th  Order  of  May,  1845,  directs,  that  if  Reference  to 
a  defendant  upon  being  brought  up  in  custody  for  want  of  his  an*  q^^  whether 
swer,  shall  make  oath  in  Court  that  he  is  unable  by  reason  of  be  is  so. 
poverty,  to  employ  a  solicitor  to  put  in  his  answer,  the  Court  is 
thereupon  to  refer  it  to  the  Master  to  inquire  into  the  truth  of  that 
allegation,  and  to  report  thereon  to  the  Court  forthwith,  and  the 
Court  may  appoint  a  solicitor  to  conduct  such  inquiry  on  the 
behalf  of  such  defendant ;  and  if  the  Master  reports  such  defen* 
dant  to  be  unable  by  reason  of  poverty  to  employ  a  solicitor  to 
put  in  his  answer,  die  Court  may  assign  a  solicitor  and  counsel 
for  such  defendant,  to  enable  fahn  to  put  in  his  answer. 

By  the  eighth  rule  of  the  Act,  the  Master  to  whom  the  case  of  Masters  to  ex- 
any  prisoner  is  referred,  is  empowered  to  examine  the  prisoner,  SJJ^^11" 
and  all  other  persons  whom  be  may  think  proper  to  examine,  upon  oath, 
oath;  and  he  may  also  cause  any  officer,  clerks  or  ministers  of 
any  Courts  of  Law  or  Equity,  to  produce  before  him,  upon  oath, 
any  records,  orders,  books,  papers  or  other  writings,  belonging  to 
the  Courts. 

It  is  also  to  be  observed,  that,  by  the  14th  rule,  it  is  provided  Defendant 
that  where  a  defendant  is  in  custody  for  a  contempt  in  not  appear-  ™y  borrowan 
ing,  and  shall  be  able  to  put  in  his  answer  by  borrowing  or  ob-  the  bill 
taining  a  copy  of  the  bill,  without  taking  an  office  copy  of  the 
bill,  he  shall  not  be  compellable  to  take  any  such  copy,  but  the 
clerk  in  Court  may  (if  he  think  the  defendant  is  of  sufficient 
ability  to  pay  for  an  office  copy)  require  him  to  make  an  affidavit 
denying  his  ability,  in  consequence  of  poverty,  to  pay  for  an  office 
copy  of  the  bill. 

(«)  32nd  Order,  1845.  v 

(1)  A  female  defendant,  unmarried,  above  sixty  years  <tf  age,  who 
haa  been  deaf  and  dumb  from  her  infancy,  was  admitted  to  appear  and  de- 
fend by  guwdran.    Markle  o.  Markle,  4  John.  Ch.  168. 

Where  a  lunatic  has  appeared  by  committee,  the  practice  to  compel  an 
answer  by  the  committee  is  the  same  as  in  case  of  other  persons.  1  Hoff. 
Ch.Fr.lB8. 
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In  Cases  of       The  75th  Order  of  May,  1845,  is  nearly  in  the  same  terms  as 

^^J^L^  ^e  s*xtn  ru*e  °^  t*ie  *^LCt'  Dut  **  c*ears  awa7  a  difficulty  which oc- 
curred under  the  Act,  in  proceeding  before  the  Master  where  the 
defendant  was  either  unable  or  refused  to  bring  in  any  statement 
concerning  his  poverty,  in  such  a  case  it  was  determined  that  the 
Master  ought  not  to  proceed  ex  parte  ;  and  in  one  case  (g)  it  was 
ordered  that  the  Warden  of  the  Fleet  should  produce  the  defen- 
dant before  the  Master,  at  such  a  time  and  place  as  he  should  ap- 
point, and  that  the  inquiry  should  be  proceeded  with  in  his 
presence.  The  Order  however  now  provides,  that  the  Court  may 
appoint  a  solicitor  to  conduct  the  inquiry  before  the  Master. 
The  New  Order,  moreover,  applies  to  all  cases  where  the  defen- 
dant is  brought  up  in  custody,  whereas  the  language  of  the  Act 
leads  to  the  inference,  that  it  applied  only  when  the  defendant 
was  brought  up  by  habeas  corpus. 
B   7th  ml  ^>De  ^Ct  navm£>  Dv  tne  preceding  rules,  obliged  a  plaintiff  to 

one  of  the        bring  a  defendant  to  the  bar  within  a  certain  period  after  his  ar- 

Masters  J°  **■"  rest,  and  provided  against  the  defendant  being  detained  in  custo- 
ltthe  prison       ,     '   ,         r.  ,  -     ,.  ,.  .  ,      ,  , 

four  times  a-     dy,  where  the  only  reason  for  his  non-compliance  with  the  rales 

year,  0f  the  Court  is  his  poverty,  by  furnishing  him  with  the  means  of 

putting  in  his  answer,  and  of  defraying  the  costs  of  his  contempt, 
goes  on  to  prevent  the  possibility  of  any  prisoner  being  suffered 
in  future  to  remain  in  neglected  imprisonment  by  directing,  in 
the  seventh  rule,  that  on  the  30th  days  of  the  months  of  January, 
April,  July,  and  October,  in  every  year,  (or  if  any  of  those  days 
should  happen  on  a  Sunday,  then  on  the  following  day,)  one  of 
the  Masters  of  the  Court  of  Chancery,  to  be  named  by  the  Court, 
shall  visit  the  prison,  and  examine  the  prisoners  confined  there 
and  to  report  *°r  contempt,  and  shall  report  his  opinion  on  their  respective 
his  opinion  cases  to  the  Court ;  and  that  thereupon  it  shall  be  lawful  for  the 
tothe^ourt.68  Court  to  order» if  **  sna11  ***  fit>  that  the  costs  of  the  contempt  of 
any  such  prisoner  shall  be  paid  out  of  the  interest  and  dividends 
arising  from  the  several  Government  or  Parliamentary  securities, 
standing  in  the  name  of  the  Accountant-general  of  the  said  Court 
of  Chancery,  to  the  account,  intituled  "  Account  of  the  Monks 
placed  out  for  the  benefit  and  better  security  of  the  Suitors  of  tk 
t  High  Court  of  Chancery,"  and  "  Account  of  Securities  purchasd 
with  Surplus  Interest  arising  from  Securities,  carried  to  an  atcmat 
of  Monies  placed  out  for  the  benefit  and  better  security  of  the  Awf- 
ors  of  the  High  Court  of  Chancery"  or  out  of  any  cash  standing 
to  either  of  such  accounts,  or  to  any  other  account  which  is  now 

(?)  Atkinson  v.  Flint,  5  Sim.  77;     Williams  v.  Parkinson,  5  flfr»  74. 
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or  hereafter  may  be  standing  to  the  credit  of  the  suitors  of  the  said   In  Cases  of 

Court  of  Chancery  (after  and  subject  to  the  payment  of  all  char-  v^I^-i^ 

ges  which  by  any  Act  heretofore  passed  are  directed  to  be  paid  Court  may 

thereout),  and  to  assign  a  solicitor  and  counsel  to  such  prisoner,  for  ^thecon?**" 

putting  in  his  answer  and  defending  him  in  forma  pauperis,  and  tempt  to  be 

to  direct  any  such  prisoner,  having  previously  done  such  acts  as  P*j^out  of  the 

the  Court  shall  direct,  to  be  discharged  out  of  custody ;  provided  wd  ^^^  a' 

that  if  any  such  defendant  become  entitled  to  any  funds  out  of  counsel  and 

such  cause,  the  same  shall  be  applied,  under  the  direction  of  the  y>Kc\u>r  to  put 

*^»  in  answer. 

said  Court,  in  the  first  instance  to  the  reimbursement  of  the  Suitors'  fund 

suitor's  fund.  b*^^"11" 

It  is  to  be  observed,  that  applications  to  the  Court  under  this  Appiicatioil  to 
rule  must  be  made  to  the  Lord  Chancellor.  be  made  to 

It  is  also  to  be  observed,  that  the  seventh  rule  is  entirely  firam-  ^°ld  Cancel- 
ed for  the  relief  of  defendants,  and  that  the  Lord  Chancellor  has  Not  b  plain, 
no  authority  to  make  an  order  under  that  rule  on  the  application  tiff. 
of  the  plaintiff.     The  course  is,  that  the  Master  shall  visit  and 
make  his  report,  and  the  Court  is  then  authorized  to  direct  pay- 
ment of  the  costs  of  the  contempt  out  of  the  suitor's  fund,  and  on 
the  contempt  being  cleared,  the  defendant  is  entitled  to  apply  for 
his  discharge  (h). 

The  provisions  of  the  eighth  rule,  as  to  the  examination  of  the  Production  of 
prisoner  and  other  persons  under  oath,  and  the  production  of  re-  ™gr^Jcpa" 
cords,  orders,  books,  papers  and  writings  belonging  to  any  other 
Court,  applies  as  well  to  cases  where  the  Master  shall  visit  the 
Fleet,  under  the  last  mentioned  rule,  as  to  those  which  are  spe- 
cially referred  to  him.     And,  by  the  ninth  rule,  it  is  provided,  that  Where  prison- 
when  it  shall  appear  to  the  satisfaction  of  the  Court  that  any  pris-  er  wJdl0V°r 
oner  is  an  idiot,  lunatic,  or  of  unsound   mind,  the  Court  shall 
appoint  a  guardian  to  put  in  his  answer  and  discharge  the  defen- 
dant, providing  for  the  costs  in  any  of  the  ways  pointed  out  by 
the  Act  as  shall  seem  just ;  and  that  if  the  Court  shall  see  lit,  the 
defence  may  be  made  in  forma  pauperis. 

The  above  rules  provide  against  the  possibility  of  a  defendant  Where  prison- 
being  detained  in  custody  in  consequence  of  his  not  being  able,  er  u  °  g  nate- 
by  reason  of  poverty,  or  of  insanity  or  imbecility  of  mind,  to  put  'n  .wijf  CMe§ 
in  his  answer  in  the  ordinary  way.     But  it  frequently  happens,  enter  appeal 
that  a  defendant  is  obstinate,  and  refuses  either  to  appear  or  to  ance  or  put  in 
put  in  his  answer,  although  he  has  not  the  excuse  of  poverty  or  fendant  in  per- 
want  of  intellect  to  justify  his  refusal.     In  such  cases  the  Act  fur-  *>n ; 
nishes  the  plaintiff  with  the  means  of  obtaining  justice,  by  authoriz- 
CA)  Watkin  v.  Parker,  1  M.  &  C.  370 ;  Garrod  v.  Holden,  4  Beav  245. 
vol.  i.  47 
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Where  Prison-  \ng  him  to  enter  an  appearance  for  the  defendant,  or  to  pat  in  an 
er  is  obstinate.  msvfet  for  hini)  or  by  proceeding  to  take  the  bill  pro  conftsso 
or  proceed  to    against  him.     The  mode  in  which  these  objects  are  to  be  accom- 

take  the  bill      piisne<i  under  the  Act,  will  be  pointed  out  in  the  next  Chapter. 
pro  confcsso.      r 


Section  III. 

Of  the  Effect  of  a  Contempt  upon  the  Proceedings  in  the  Cause, 

Party  in  con-  Besides  the  personal  and  pecuniary  inconvenience  to  which  a 
make^a01-  P^  subJects  himself  by  a  contempt  of  the  ordinary  process  of 
pliciui^tothe  the  Court,  he  places  himself  in  this  further  predicament,  viz.,  that 
Court.  of  not  being  in  a  situation  to  be  heard  in  any  application  which  he 

may  be  desirous  of  making  to  the  Court  (1). 

Lord  Chief  Baron  Gilbert  lays  it  down,  that  "  upon  this  head 
it  is  to  be  observed,  as  a  general  rule,  that  the  contemnor,  who  is 
in  contempt,  is  never  to  be  heard,  by  motion  or  otherwise,  till  he 
has  cleared  his  contempt,  and  paid  the  costs  :  as,  for  example,  if 
he  comes  to  move  for  any  thing,  or  desires  any  favor  of  the  Court, 
if  the  other  side  says  or  insists  that  he  is  in  contempt,  though  it 
is  but  an  attachment  for  want  of  an  answer,  he  is  not  entitled  to 
be  heard  till  he  hath  paid  the  costs  (however  small  thejr  are) ;  he 
must  first  pay  them  to  the  party  or  his  clerk  in  Court,  and  pro* 
duce  a  receipt  for  them  in  open  Court,  before  he  can  be  heard ; 
and  this  is  always  allowed  as  good  cause  against  hearing  of  the 
contemnor  in  any  case  whatsoever  "  (i).     Upon  this  principle,  it 

(i)  Gilb.  For.  Rom.  102.  Vide  acc.Vowles  v.  Young,  9  Ves.  173. 

(I)  Where  a  party  is  in  contempt,  the  Court  will  not  grant  an  application 
in  nis  favor,  which  is  not  a  matter  of  strict  right,  until  he  has  purged  his  con- 
tempt.    Johnson  v.  Pinney,  1  Paige,  466 ;  Rogers  v.  Paterson,  4  Paige,  450. 

He  will  not  be  allowed  to  contradict  the  allegations  in  the  bill,  or  brine 
forward  any  defence,  or  allege  any  new  fact.  Mussina  v.  Bartlett,  ti  Porter, 
277. 

Nor  is  he  allowed  to  appear  and  contest  the  plaintiff's  demand,  before  the 
clerk  and  Master,  to  whom  the  bill  may  be  referred  to  take  an  account  -,  bat 
the  inhibition  can  at  any  time  be  removed  by  filing  a  full  and  complete  as- 
swer.  Mussina  v.  Bartlett,  8  Porter,  277.  See  Rutherford  r.  Metcalf,  5 
Hayw.  58. 

A  defendant  against  whom  there  is  prima  facie  evidence  of  being  guftv 
of  a  breach  of  an  injunction,  cannot  be  heard  upon  a  motion  to  discharge  a 
ne  exeat  against  him  in  the  same  cause,  until  he  has  purged  himself  of  the 
contempt.    Evans  v.  Van  Hall,  1  Clarke,  323. 

A  party  in  contempt  may  move  by  counsel  to  set  aside  the  order  against 
him ;  for  every  other  purpose  he  must  appear  in  vinculis.  Odell  i.  Hart, 
*    1  Moll.  492. 
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ire  held  that  where  defendants  are  in  contempt  for  want  of  an  an-    Contemnor 

swer,  and  an  injunction  has  been  granted  till  answer, they  cannot,  Spplying- tothe 

before  the  answer  is  pat  in,  be  in  a  situation  to  make  any  application        Court. 

to  the  Court,  either  to  cut  down  or  to  dissolve  the  injunction  (k).  N*^p*v^^^ 

And  so  in  Lord  Wentnan  v.  Osbaldtston  (/),  where  a  defendant, 

being  in  contempt  for  not  putting  in  his  examination  pursuant  to 

an  order,  in  order  to  avoid  a  sequestration,  moved  the  Court  that 

upon  his  undertaking  to  pay  in  a  week's  time  what  should  appear 

to  be  due  to  the  plaintiff,  all  further  process  of  contempt  should 

be  stayed,  the  Court  declined  making  any  order  upon  the  motion, 

but  directed  the  appellant  to  clear  his  contempt,  and  then  move. 

And  this  determination  of  the  Court  was  affirmed  by  the  House  of 

Lords  upon  appeal. 

In  like  manner  it  has  been  held,  that  a  mortgagee,  defendant  to  cannot  move 
a  bill  of  foreclosure,  who  is  in  contempt,  cannot  move,  under  the  for  *  reference 
7  Geo.  III.  c.  20,  for  a  reference  to  the  Master  to  take  an  ac-  nJ^.  ao^JJ* 
count  of  the  principal,  interest,  &c.  due  upon  the  mortgage  (m).  case  of  fore- 
And  so  where  a  party  in  contempt  had  applied  for  and  obtained  c  08ure ' 
the  costs  of  an  abandoned  motion  under  Lord  Eldon's  order,  the  the  costs  of  an 
V.  C.  of  England,  upon  motion,  discharged  the  order  (n).  abandoned  mo- 

It  is  to  be  observed,  however,  that  the  rule,  that  a  party  cannot    °n' 

.-lit.     ^         ,         *  ^-  ;■      •  i.         Rule  applies 

move  till  he  has  cleared  his  contempt,  is  confined  to  proceedings  oniY  to  pro- 

in  the  same  cause,  and  that  a  party  in  contempt  for  non-obedience  ceedings  in  the 
to  an  order  in  one  cause  will  not  be,  thereby,  prevented  from  ' 

making  an  application  to  the  Court  in  another  cause  relating  to  a 
distinct  matter,  although  the  parties  to  such  other  cause  may  be 
the  same  (o)  ;  and  to  such  an  extent  has  this  privilege  been  car- 
ried, as  to  allow  a  defendant  to  move  in  a  cause  in  which  he  was 
not  in  contempt,  to  stay  proceedings  in  a  cause  in  which  he  was 
in  contempt  (p)  (1). 

And  although  it  is  the  general  rule  of  the  Court  that  parties  and  does  not 
must  clear  their  contempt  before  they  can  be  heard,  yet  the  rule  prevent  party 
must  not  be  understood  as  preventing  their  making  application  to  dfscnajfe  the 
the  Court  to  discharge  the  order,  by  their  non-obedience  to  which  order  upon 
their  contempt  has  been  incurred,  on  the  ground  of  irregularity,  ^n^mp^  for*1 

irregularity : 
M'Cullum  v.   Beale,  10  Pri.        (n)    Ellis   u.  Walmsley,  Law  J.        6 

1835,  60. 
t)  2  Bro.  P.  C.  976;  2  Eq.  C.  Ab.        (o)  Clark  v.  Dew,  1R.&M.  103. 


uP 


p.  1.  (p)    Turner  v.  Dorgan,  12  Sim. 

m)  Hewitt  v.  M'Cartney,  13  Ves.    504. 


(1)  A  defendant's  being  in  contempt  to  the  first  process  of  the  Court,  is  not 
a  contempt  to  the  decree,  and  forms  no  objection  to  his  pleading  to  a  scire 
facias  brought  to  review  that  decree.    Lane  v.  Ellzey,  4  Hen.  &,  Munf.  504. 
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In  preventing  Therefore,   where   a  defendant  in  custody   for  a  contempt  in  not 
bein«f heard,   obeying  an  order  to  pay  in  money,  applied  to  the  Court  to  dis- 
^>^v-*w  charge  him  out  of  custody,  on  the  ground  of  irregularity  in  the 
but  he  must      or(jer  (it  having  been  made  pending  an  abatement  of  the  suit),  he 
other  matters    was  not  only  heard,  but  the  order  for  his  discharge  was  made, 
with  his  appli-  though,  under  the  circumstances,  without   costs  (q).     In  such 
cases,  it  is  to  be  observed,   that  in  making  his  application,  the 
party  in  contempt  ought  to  confine  his  motion  to  the  object  of 
getting  rid  of  the  order  of  which  he  complains,  and  that  if  he  em- 
braces other  matters  in  his  notice,  he  will  not  be  allowed  to  go 
into  such  other  matters  till  he  has  shown  that  the  order,  upon 
which  his  contempt  has  been  incurred,  was  irregular.     Upon  this 
principle,  as  the  defendant  in  the  above  case,  in  his  application  to 
the  Court  to  discharge  the  order  upon  which  his  contempt  was 
incurred,  included  in  his  notice  of  motion  the  discharge  of  several 
subsequent  orders  upon  which  he  had  likewise  incurred  further 
contempts,  Lord  Cottenham  was  of  opinion  that  he  ought,  in  the 
first  instance,  to  be  confined  to  that  part  of  his  notice  of  motion 
which  asked  the  discharge  of  the  order  upon  which  his  first  con- 
tempt was  incurred,  and  upon  his  failure  in  inducing  the  Court  to 
discharge  that  order,  his  Lordship  refused  to  hear  the  residue  of 
the  motion  (r). 
Party  in  con-        It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being 
tempt  may  be   m  contempt,  will  not  prevent  his  being  heard  in  opposition  to  any 
sition  to  a  spe-  special  application  which  the  other  side  may  make,  upon  notice 

ciaJ  applica-      4^-  served  upon  him.     And  where  a  plaintiff  had  obtained,  from 
tion  against         ,    '        _,       _*_      _      .  _  .  ,  -     ,  •  . 

him.  the  V.  C.  of  England,  an  order  against  a  defendant  who  was  in 

contempt  for  payment  of  a  sum  of  money  into  Court,  the  Lord 

may         Chancellor  allowed  him  to  move  to  discharge  that  order,  on  the 

"har*  tani"r-    eT1"01111^  tnat  xt  was  a  rehearing  of  the  original  application  (5).    So 
der  by  way       also,  where  there  is  any  alleged  irregularity  in  the  prosecution  of 
of  appeal.        ine  decree  or  order  obtained  under  the  contempt,  a  party  in  con- 
tempt may  be  heard  to  obtain  redress  (t). 
Contempt  not       Although  a  defendant  not  appearing  or  answering  within  the 
incurred  till     regular  time,  is  frequently  said  to  be  in  contempt,  yet  it  does  not 
writ  sealed.      8eem  tnat  tne  contempt  is  actually  incurred,  until  the  writ  enforc- 
ing obedience  to  the  orders  of  the  Court  has  been  sealed.    Thus, 
after  the  regular  time  for  answering  has  expired,   provided  bo 
attachment  has  issued  against  the  defendant,  he  may  file  a  joint 

(q)  Wilson  v.  Metcalfe,  MSS.  (s)  Parker  o.  Dawson.  Lav  Jw. 

(r)    Wilson  v.  Metcalfe,    MSS. ;     1896, 108. 
Wilson  v.  Bates, 3  M.  &  C.  901.  (r)  King  v.  Bryant,  3  M.&C  191. 
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demurrer  and  answer  (n),  which,  had  process  actually  commenced,    Proceedings 

might  have  been  taken  off  the  file  for  irregularity  (x).  UP°Dpiead. 

With  respect  to  the  right  of  the  defendant  to  plead  to  a  bill,  n*^-v-^^ 

after  he  is  in  contempt  for  want  of  answer,  it  is  to  be  observed,  JJJjJ^*^ 

that  under  the  old  practice  there  was  a  considerable  difference  tempt  for  want 

between  the  effect  of  a  first  attachment  and  of  an  attachment  with  °f  answer  can 

plead. 
proclamations  upon  the  subsequent  proceedings  of  the  defendant 

(1).  Under  the  old  practice  a  defendant,  after  the  first  attach* 
ment  returned,  might,  if  he  was  resident  above  twenty  miles  from 
town,  have  obtained  the  ordinary  dedimus  potestatem  or  commis- 
sion to  put  in  his  answer,  or  he  might,  as  in  ordinary  cases,  have 
pleaded  or  demurred,  provided  he  did  so  within  the  usual  time, 
without  special  leave  ;  but  by  an  order  of  Lord  Clarendon,  it  was 
ordered  that  after  a  contempt  duly  prosecuted  to  an  attachment 
with  proclamation,  returned,  no  commission  to  answer  should  be 
made  out,  nor  any  plea  or  demurrer  admitted  (y),  but  upon  mo- 
tion in  Court  and  affidavit  made  of  the  party's  inability  to  travel, 
or  other  good  matter  to  satisfy  the  Court  touching  that  delay ;  and 
the  reason  assigned  by  Lord  Chief  Baron  Gilbert  for  this  distinc- 
tion is,  "  Because  upon  the  first  contempt  on  the  first  attachment 
it  did  not  appear  to  be  an  affected  delay,  and  therefore  upon  tend- 
ering the  costs  of  the  attachment  the  defendant  might  take  his 
commission,  and  upon  like  tender  the  plea  or  demurrer  is  to  be 
received  ;  but  if  there  regularly  issued  an  attachment  with  pro- 
clamations, the  defendant  could  not  of  course  purge  his  contempt 
by  a  mere  tender,  but  he  must  apply  to  the  Court  to  show  that  his 
plea  or  demurrer  is  proper,  and  to  exhibit  a  proper  excuse  for  his 
delay,  in  order  that  the  Court  might  see  that  there  was  no  further 
likelihood  of  delay  by  the  plea  or  demurrer  put  in  or  by  the  com- 
mission to  answer  granted  "  (z). 

The  writ  of  attachment  with  proclamations  has  in  all  cases  been  Practice  as  to 
abolished  (a)  ;  but  it  does  not  appear  that  there  is  any  thing  to  Puttill&»|  p!ca 
affect  the  old  practice  with  respect  to  the  common  writ  of  attach-  commission  to 
ment,  and  consequently,  it  may  be  presumed,  that  after  an  attach-  take  *n8weT- 
ment  issued,  a  defendant  may  plead,  answer,  or  demur,  not  de- 

(u)  East  India  Company  v.  Hench-  (y)  Lloyd  v.  Gunter,  1  Vera.  975; 

man,  3  Bro.  Cha.  Ca.  372  ;  Sowerby  Newton  v.  Dent,  1  Dick.  234 ;  San- 

v.  Warder,  2  Cox,  268.  ders  r.  Murney,  1  S.  A,  S.  285. 

(x)  Cnrzon  v.  De  la  Zoueh,  1  Sw.  (z)  Gilb.  For.  Rom.  71. 


(x)  Cnrzon  v.  De  la  Zoueh,  1  Sw.        (z) 

185.  («) 


)  6th  Order,  August,  1641. 


(1)  While  a  defendant  is  in  contempt,  no  plea  or  demurrer  can  be  admit- 
ted but  upon  motion  in  open  Court.    Lane  v.  EHzey,  4  Hen.  &  Munf.  504. 
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Proceedings   murring  alone,  upon  tender  of  the  payment  of  the  costs  of  his  con* 

UPOnp^htt0tempt(6). 

v^^s^^^       It  seems  that  a  party  in  contempt  can  apply  for  the  purpose  of 

for  TCandafm^  remov>ng  scandal  from  the  records  of  the  Court,  and  consequently, 

although  he  cannot  except  to  the  plaintiff's  bill  for  impertinence  (1), 

yet  exceptions  upon  the  ground  of  scandal  will  be  allowed  (c).    It 

was  decided  by  Lord  Cottenhara,  in  Wilson  v.  Bates  (d),  that  a 

plaintiff  in  contempt  is  not  precluded  from  availing  himself  of  the 

May  avail  him-  ordinary  process  to  enforce  an  answer,  although  it  appears  that  the 
self  of  ordina- r    A    e '. K.    .       .  A        ,  ,      '  ■  r*7T,  .. 

ry  process.       *act  °*  nls  heing  in  contempt  may  be  made  the  ground  of  a  special 

application  by  the  defendant  to  stay  proceedings  in  the  cause,  until 

such  contempt  has  been  cleared.     And  in  general,  whenever  a 

party  in  contempt  is  entitled  to  be  heard,  there  exists  a  right  of 

appeal,  and  application  may  be  made  with  immediate  reference  to 

the  motion  upon  which  he  is  so  privileged  to  be  heard,  or  for  the 

purpose  of  obtaining  evidence  in  support  of  it  (e). 


Section  IV. 

In  what  manner  Contempts  in  Process  may  be  cleared,  waived  or 
discharged  (2). 

Contempts  An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  be- 

by rorforming  tween  tnc  pwtiest  may  be  declared  by  the  contemner  doing  the  act, 
the  act,  and      by  the  non-performance  of  which  the  contempt  was  incurred,  and 

costs15  the       Pay*ng  to  tne  otner  Party  tne  cost8  ne  nas  occasioned  by  his  contu- 
macy. 
Where  process      Where,  process  has  been  issued  against  a  defendant  in  contempt 

has  not  been     for  want  Qf  appearance  or  answer,  but  has  not  been  executed,  the 

executed.  ,  r     ,  .       , ,  ,  .  .     ,  .  . 

defendant  should  enter  his  appearance  or  put  in  his  answer,  and 

pay  or  tender  to  the  plaintiff's  solicitor  the  costs  of  the  contempt, 

if  the  amount  of  such  costs  can  be  liquidated,  as  in  the  cases  of 

(b)  As  to  whether  an  order  for  time  363  ;  [Aychbourn  Ch.  Pr.  (Loud, 
to  answer  confers  on  the  defendant  a  ed.  1844)  197, 196 ;  1  Smith  Ch.  Pr. 
right  to  plead ;  see  the  cases  of  Kay    (2nd  Am.  ed.)  569, 570.] 

v.  Marshall,  1  Keen,  196 ;  and  Brooks  (d)  3  M.  &  C.  204 ;  see  also  fifck- 

v.  Purton,  1Y.&C.  278.  ford  v.  Skewes,  10  Sim.  193. 

(c)  Anon.  4  Ves.  656  [Sumner's  ed.  (e)  CatteU  o.  Simons,  5  Beav.  386. 
notes] ;  Everett  v.  Pry  thergh,12  Sim. 

Howard  v.  Newman,  1  Moll.  221. 

See  Lowe  v.  Blake,  3  Desaus.  269  ;  Snelling  v.  Watrons,  2  Paige, 
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an  attachment.     If  the  amount  of  the  costs  cannot  be  ascertained,    Of  clearing 
as  in  cases  where  the  defendant  has  been  brought  up  by  the  mes-  S.^ZN/^^ 
senger,  habeas  corpus,  or  Serjeant-at-arms,  or  upon  a  sequestra-  Tender  of 
tion,  he  should  tender  such  a  sum  as  will  cover  their  probable  the?  ^not 
amount  (./*)•  ascertained. 

If  the  plaintiff's  solicitor  accept  the  costs  so  tendered,  it  will  be  If  cost8  te- 
at the  plaintiff's  own  risk  if  he  afterwards  puts  the  process  into  der  necessary, 
execution.     If  the  solicitor  refuse  to  accept  the  costs  when  tender- 
ed, it  is  necessary,  in  order  that  the  defendant  may  be  discharged  Secu*'j*A  not 
from  his  contempt,  that  he  should  obtain  an  order  for  that  pur- 
pose, otherwise  the  contempt  will  continue.     An  order  of  this 
nature  is  made  as  of  course  upon  the  certificate  of  the  Clerk  of 
Records  and  Writs  of  defendant's  appearance  or  answer,  and  up- 
on proof  of  the  tender  of  the  plaintiff's  costs  of  the  contempt  (g). 

Where  the  process  has  been  carried  into  effect,  and  the  defen-  ^h®re  Pr°ce"» 
*  has  been  exe- 

dant  is  in  actual  custody,  he  cannot  be  discharged  without  an  cuted. 

order,  to  be  obtained  in  a  similar  manner  either  upon  motion  or 

petition. 

It  would  appear  moreover,  that  strictly  in  all  cases  of  contempt, 
(except  where  the  plaintiff  is  willing  to  accept  the  answer  and  the 
costs  tendered,)  the  defendant  ought  before  answering  to  obtain  an 
order  for  his  discharge  upon  filing  an  answer  and  payment  of  costs, 
as  otherwise  the  plaintiff  may  move  to  have  the  answer  taken  off 
the  file  for  irregularity  (A). 

It  is  to  be  observed,  that  where  process  of  contempt  has  been  Defe?f  *nt 
issued  against  a  defendant  for  want  of  an  answer,  he  is  entitled  to  charged  upon 
be  discharged  from  his  contempt  immediately  upon  his  putting  in  putting  in 
an  answer,  and  paying  or  tendering  the  costs  of  his  contempt  (1)  ;  UkBWeTm 
and  the  Court  will  not  detain  him  in  custody  till  the  sufficiency  of 
his  answer  has  been  decided  upon  (i),  unless  he  has  already  put  in 
three  answers  which  have  been  reported  insufficient.     For  by  the 
10th  Order  of  1828,  upon  a  third  answer  being  reported  insuffi-  Defendant 
cient,  the  defendant  shall  be  examined  upon  interrogatories  to  the  tailed  till  re- 
points  reported  insufficient,  and  shall  stand  committed  until  each  port  upon  suf- 
defendant  shall  have  perfectly  answered  such  interrogatories.     An  ^^t 
order  for  the  defendant's  discharge  may  be  obtained  by  motion,  ex 

(/)  Broughton  v.  Martyn,  4  Bro.  (h)  Haynes  v.  Ball,  5  Beav.  140 ; 

C.  C.  296.  [Wilkin  v.  Nainby,  4  Hare,  473.] 

(g)  Green  v.  Thomson,  1  S.  &  S.  (i)  Dupont  v.  Ward,  1  Dick.  133 ; 

121 ;  Gray  v.  Campbell,  1  R.  &  M.  Child  v.  Brabaon,  1  Ves.  110 ;  Boehm 

323 ;  Edmonson  v.  Heyton,  2  Y.  &  v.  De  Tastet,  1  Ves.  &  B.  324  ;  Gray 

C.  Exch.  Rep.  v.  Campbell,  1  R.  &  M.  523. 

(1)  See  Odell  v.  Curreen,  1  Jones,  46. 
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Of  clearing 
Contempt. 

If  insufficient, 
process  may  be 
resumed. 


Seats,  where  a 
defendant  has 
been  dis- 
charged upon 
promise  to  put 
in  a  full  an- 


parte,  upon  production  of  the  certificate  of  answer  filed,  and  proof 
of  the  tender  of  costs.  If,  however,  the  plaintiff  takes  exceptions 
to  the  answer,  and  the  answer  is  reported  insufficient,  he  will  be 
entitled  to  resume  the  process  of  contempt  where  it  left  off  (k) ; 
and  so  he  will  where  the  defendant  submits  to  answer  the  excep- 
tions (I).  Nor  will  the  acceptance  of  costs  be  considered  as  i 
waiver  of  the  contempt  by  the  plaintiff,  for  by  the  24th  of  these 
Orders,  it  is  provided,  "  that  where  a  defendant,  in  contempt  for 
want  of  answer,  obtains  upon  filing  his  answer  the  common  order 
to  be  discharged  as  to  his  contempt,  on  payment  or  tender  of  the 
costs  thereof,  or  the  plaintiff  accepts  the  costs  without  order,  he 
shall  not  by  such  acceptance  be  compelled,  in  the  event  of  the 
answer  being  insufficient,  to  recommence  the  process  of  contempt 
against  the  defendant,  but  shall  be  at  liberty  to  take  up  the  process 
at  the  point  to  which  he  had  before  proceeded." 

If  a  defendant  is  in  custody,  and  the  plaintiff  permits  him  to  be 
discharged  on  payment  of  the  costs  of  the  contempt,  upon  his 
promising  to  put  in  an  answer,  and  no  answer  is  put  in,  the  plain- 
tiff must  proceed  by  a  new  attachment,  to  sanction  which  a  pre- 
vious order  appears  to  be  necessary  (m). 


Waiver  of 
contempt. 


After  insuffi- 
cient answer. 

By  accepting 

further  an- 


By  taking  a 
step  in  the 
cause. 


But  although  a  plaintiff  does  not  now,  by  accepting  the  costs 
from  a  defendant  upon  his  putting  in  an  answer,  forfeit  Ids  right 
to  recommence  the  process  of  contempt  at  the  point  where  it  left 
off;  yet  if,  after  answer  put  in,  he  accepts  the  answer,  or  takes  a 
step  in  the  cause,  he  waives  the  contempt,  and  cannot  renew  the 
process  or  take  any  other  advantage  of  it.     Thus,  if  a  plaintiff  re- 
ply to  the  answer  (n),  or  move  upon  an  admission  contained  in  it 
(o),  he  waives  the  contempt;  and  so  where  a  messenger  had  been 
ordered  upon  a  cepi  corpus,  and  in  the  mean  time  the  defendant 
filed  his  answer,  which  the  plaintiff  accepted,  and  then  applied  f 
for  his  costs  by  motion,  it  was  held  that  the  acceptance  of  the  an- 
swer precluded  him  from  his  right  to  costs  (jp).     And  so  where  a 
defendant  who  was  in  contempt  put  in  an  answer  without  paying 
or  tendering  the  costs,  and  the  plaintiff  replied  to  the  answer,  but 
did  not  proceed  with  the  cause  for  three  terms,  whereupon  the 
defendant  moved  to  dismiss  the  bill  for  want  of  prosecution ;  upon 

(*)  Anon.  2  P.  Wms.  481  ;  ibid. 
Wallop  v.  Brown,  4  Bro.  C.  C.  212 
[Perkins's  ed.note  (1);  S.  C.  ib.  223 
and  note]  ;  Bromfield  t.  Chichester, 
1  Dick.  379  j  Bailey  v.  Bailey,  11 
Veil.  151 ;  Boehm  v.  De  Tastet,  1  V. 
&  B.  324;  Coulson  v.  Graham,  1  V. 
<fc  B.  331. 


(1)  Waters  v.  Taylor,  16  Ves.  417. 
(m)  Anon.  1  Turn.  «fc  V.  117. 
(n)  Haynes  v.  Ball,  5  Beav.  140. 
(o)  Hoskina  v.  Lloyd,  1  S  43. 

(/>)  Smith  v.  Blofield,  2  V  &  B 
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the  plaintiff's  objecting  that  the  defendant  could  not  make  the  Waiver, 
motion,  in  consequence  of  his  being  still  in  contempt,  Lord  Eldon 
held  that  the  contempt  was  gone,  and  that  the  defendant  was  in  a 
situation  to  make  the  motion  (q).  The  mere  fact  however  of  the 
plaintiff  taking  an  office  copy  of  the  answer  does  not  operate  as  a 
waiver  of  the  contempt  (r)  (1). 

A  question  has  been  raised  whether  the  plaintiff,  by  accepting  Acceptance  of 
the  answer,  loses  his  right  to  the  costs  of  the  contempt ;  Lord  ^^e^"no 
Eldon,  in  such  a  case,  held  that  by  accepting  the  answer  the  waiver  of  right 
plaintiff  had  not  given  up  his  right  to  the  costs,  cm  costs  in  the  to  COit8  5 
cause,  but  had  .only  waived  his  right  to  enforce  them  by  means 
of  the  process  of  contempt  (s).     It  is  to  be  observed  that  it  is  bat  they  can 
only  as  costs  in  the  cause  that  such  costs  can  afterwards  be  enforc-  %?*>&  J^osts 
ed,  and  that  where  a  defendant  in  contempt  for  want  of  an  answer  in  the  cause, 
had  put  in  three  insufficient  answers,  and  pending  a  reference  of 
the  fourth,  put  in  a  fifth  answer,  which  was  accepted  by  the  plain- 
tiff, upon  which  a  motion  was  made  that  the  defendant  might  pay 
the  costs  of  the  contempt,  and  of  the  four  insufficient  answers, 
Sir  T.  Plumer,  V.  C,  held  that  he  could  not  accede  to  the  mo- 
tion (;). 

In  the  case  of  Livingstone  ».  Cooke  («),  it  appears  that  the  V. 
C.  of  England  decided  that  a  mere  order  to  amend  the  bill  did 
not  operate  as  a  waiver  of  the  contempt,  upon  the  ground  that  it 
creates  no  obstacle  to  the  defendant  putting  in  his  answer ;  it  was 
admitted,  however,  that  an  order  to  amend,  and  for  the  defendant 
to  answer  the  exceptions  at  the  same  time,  does  operate  as  a  waiver 
of  the  contempt,  as  it  prevents  the  defendant  from  putting  in  his 
answer.  When,  however,  the  defendant  is  in  custody,  it  is  pro- 
vided by  the  1  Will.  IV.  c.  36,  rule  10,  that  the  Court  may  upon 
motion  or  petition,  of  which  due  notice  must  be  given  personally 

(q)  Anon.  15  Yes.  174.  must  be  considered  as  costs  in  the 

(r)  Woodward  v.  Twinaine,  9  Sim.  cause.     It  is  stated,  however,  in  a 

301.  publication  upon  the  practice  of  the 

(s)  Anon.  15  Yes.  174 j  see  also  Court,  that  according  to  the  settled 

Smith  v.  Blofield,  supra.  practice  in  the  taxation  of  costs,  the 

(t)  Const  v.  Ebers,  1  Mad.  531.  costs  of  the  contempt,  even  where 

In  the  marginal  note  of  this  case  it  is  there  is  a  decree  for  the  plaintiff  with 

said  that  it  seems  the  plaintiff  loses  costs,  will  not  be  allowed  him  as  costs 

his  costs.    This  must  be  incorrect,  as  in  the  cause.     Yide  1  Smith,  131. 
the  result  of  the  case  is  merely  that        (v)  9  Sim.  463  j  but  see  Symonds 

he  cannot  enforce  the  costs  in  ques-  v.  Duchess  of  Cumberland,  2  Cox, 

tion  before  the  hearing,  when  they  411. 

(1)  Filing  a  cross  bill  against  a  party,  who  is  in  contempt  in  the  original 
suit,  is  a  waiver  of  such  contempt  on  the  part  of  the  party  who  files  it;  and 
the  defendant  in  the  cross  suit,  by  clearing  his  contempt  in  that  suit,  will 
clear  it  in  both.    Best  v.  Gompertz,  2  Tounge  &  Coll.  582. 
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Waiver.  to  the  defendant,  authorize  the  plaintiff  to  amend  his  bill,  without 
^^^^^^  such  amendment  operating  as  a  discharge  of  the  contempt,  or 
rendering  it  necessary  to  proceed  with  the  process  of  contempt 
de  novo,  but  after  such  amendment  the  plaintiff  may  proceed  to 
take  the  amended  bill  pro  confesso  in  the  same  manner  as  if  it  had 
not  been  amended  :  Provided  that  if  the  defendant  desires  to  an- 
swer the  amended  bill,  the  Court  shall  allow  him  such  time  as 
seems  just  for  that  purpose,  but  if  he  shall  not  answer  within  the 
time  limited,  the  process  for  taking  the  bill  pro  confesso  may  be 
resumed  and  carried  on. 

It  would  appear  that  an  order  to  discharge  a  defendant  in  cus- 
tody for  a  contempt,  upon  the  plaintiff's  amending  his  bill,  where 
the  amendment  is  not  made  under  the  1  Will.  IV.  c  36,  may  be 
obtained  ex  parte,  and  without  payment  of  costs  (x). 
Filing  a  cross       I*  *s  to  b®  observed  that  a  step  taken  in  the  cause  must,  in  ro- 
bin no  waiver  der  that  it  may  have  the  effect  of  a  waiver  of  contempt,  be  in  the 
mp  .     cauge  itgeif  m  which  the  contempt  has  been  incurred ;  therefore, 
where  a  plaintiff  was  in  contempt  for  non-payment  of  some  costs, 
the  filing  of  a  cross  bill  by  the  defendant  was  held  not  to  be  a 
waiver  of  the  contempt  by  the  defendant,  so  as  to  permit  the  plain- 
tiff to  make  a  motion  in  his  own  cause  (y). 

Contempt  dis-  Where  any  of  the  process  of  contempt  before  referred  to  hare 
j^JSSlrit'  ^>cen  irre8uiarly  ia*ued,  the  defendant  should,  by  motion  or  peti- 
by  motion  or  tion,  apply  to  the  Court  to  set  them  aside  or  discharge  them  with 
petition.  c^^ .  ^^  ^  nave  geen  fohi  tne  circumstance  of  his  being  in 

contempt  will  not  preclude  his  making  such  an  application  (z). 

S       rted  b         ^n  aPP^cat*on  °f this  nature  should  be  supported  by  affidavits 

affidavit.  of  the  circumstances  (to  which  the  plaintiff  may,  if  he  pleases,  file 

affidavits  in  answer),  and  the  Court  will  frequently  decide  the 

matter  upon  hearing  the  application  and  affidavits.     The  regular 

Reference  to    course,  however,  where  the  Court  entertains  a  doubt  upon  the 

the  Master.      subject,  is  to  direct  a  reference  to  the  Master  to  inquire  into  the 

regularity  of  the  proceeding  (a),  in  order  that  the  question  may 

be  formally  debated  upon  exceptions  to  the  Master's  report,  which, 

it  appears,  may  be  taken  for  the  purpose  of  obtaining  the  opinion 

of  the  Court  upon  the  propriety  of  the  Master's  decision  (6). 

It  seems  that  where  a  party  is  in  actual  custody,    and  a  refer- 

(x)  Gray  t>.  Campbell,  1R.&M.  (a)  James  9.  Philips,  2  P.  W««. 

323;  Ball  v.  Etches,  ibid,  324.  657  ;    Canon  o.  De  la   Zouch,  1 

(y)  Gompertz  v.  Beat,  1  Young  &  Swanst.  185. 

C  619.  (*)  Broomhe&d  v.  Smith,  8  Vea. 

(z)  Ante,  555.  357. 
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ence  of  this  nature  is  directed,  the  Court  has,  upon  his  presenting  By  Discharge 
a  petition  to  that  effect,  permitted  him  in  the  mean  time  to  be  dis-    or  ^f* 
charged,  upon  his  giving  security  to  appear  and  abide  the  order  of  \^*\s**+^ 

the  Court  (c).  Where  defen- 

'  daut  is  in  actu- 

It  is  to  be  observed  that  the  Court  will  not  permit  the  regular-  al  custody. 

ity  of  its  process  to  be  decided  upon  by  any  other  tribunal  (d),  Injunction  to 

and  therefore  in  Frowd  ».  Lawrence  («),  where  a  defendant  who  restrain  action 
i*  t  i  ,  ■  t  •   .  at  law  upon 

had  been  taken  into  custody  upon  an  attachment  which  was  irreg-  contempts  ir- 

ularly  issued,  obtained  an  order  to  discharge  the  attachment  with  regularly  w- 
costs,  and  afterwards  commenced  an  action  against  the  plaintiff 
and  the  sheriff,  for  false  imprisonment,  and  another  action  against 
the  plaintiff  for  maliciously  suing  out  the  attachment,  Lord  Eldon, 
upon  the  authority  of  Bailey  t>.  Devereux  (/),  and  May  v. 
Hook  (g),  made  an  order  for  an  injunction  to  restrain  the  defend- 
ant from  proceeding  with  his  actions  at  Law  ,*  his  Lordship,  how- 
ever, held  that  by  such  an  injunction  the  Court  does  not  intend 
that  the  persons  concerned  in  issuing  the  attachment,  are  not  to 
make  the  party  satisfaction ;  but  only  that  it  should  not  he  done 
by  an  action  at  Law,  because  "  it  is  impossible,  from  the  nature 
of  the  thing,  that  they  can  try  the  regularity  of  an  attachment  in 
a  Court  of  Law;  "  his  Lordship  therefore  ordered  that  the  injunc- 
tion should  be  without  prejudice  to  any  application  that  the  defend- 
ant might  be  advised  to  make  for  compensation  or  for  the  costs  of 
Law.  The  same  principle  was  afterwards  acted  upon  by  Lord 
Lyndhurst,  ex  parte  Clarke  (A). 

It  is  to  be  remarked  that  in  Holt  v.  Holt  (t),  (where  the  irreg- 
ularity in  the  process  had  been  occasioned  by  one  of  the  Regis- 
trars of  the  Court  not  entering  the  attachment,  although  he  or  his 
agent  had  received  the  usual  fee  for  so  doing,)  the  Court  ordered 
the  Master  to  tax  the  defendant's  costs  out  of  pocket,  and  directed 
that  they  should  be  paid  by  the  plaintiff,  who  was  reported  to  have 
been  guilty  of  the  irregularity,  but  that  they  should  be  paid  over 
to  the  plaintiff  by  the  Registrar:  after  this  the  Registrar  died, 
and  the  costs  having  been  taxed  at  58/.,  the  matter  came  on  again 
upon  petition,  when  the  administratrix  of  the  Registrar  offered  to 
pay  the  amount  out  of  his  assets,  the  Court  being  of  opinion  that 
as  the  Registrar  had  received  his  fee,  his  omitting  to  enter  the  at- 
tachment was  a  breach  of  contract  and  not  a  mere  personal  neg- 
lect ;  but  as  the  Court  would  not  allow  such  a  matter  to  be  ex* 


(c)  Ibid.  (g)  1  Dick.  619. 

td)  Holt  v.  Holt,  2  P.  Wms.657.  (A)  1  M.  &  K  563. 

'     I  J.  &  W.  655.  (•)  Ubi  aupra. 
)  1  Vera.  269. 
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pliance. 


Bat  where  for 
want  of  ap- 
pearance, the 
defendant 
must  enter 
conditional 
appearance. 


By  Discharge  amined  by  any  other  Court  in  an  action,  it  made  an  order,  id  a 

T    Uy  surDmary  way>  f°r  payment,  by  the  administratrix,  out  of  the  Reg* 

v^^^n^-w  istrar's  assets,  and  there  being  no  one  in  Court  to  admit  assets  for 

her,  it  was  ordered  that  she  should  be  examined  as  to  assets. 
Motion  to  dis-  ^  a  Party  wishes  to  discharge  a  process  for  irregularity,  he  must 
charge  process  make  his  application  before  he  complies  with  it,  otherwise  he  will 
must'beinade  ^  con8idered  M  waiving  the  irregularity  (k)  :  thus  where  a  de- 
before  com-  fendant  has  been  taken  upon  process  of  contempt  for  non-appear- 
ance, he  must  not  enter  his  appearance  in  the  ordinary  way,  oth- 
erwise his  appearance  will  cure  the  defect 

But  although  a  defendant,  against  whom  an  attachment  has  been 
issued  for  a  contempt  by  not  appearing,  must  not,  if  he  means  to 
object  to  the  service  of  a  subpoena,  put  in  his  appearance  in  the 
usual  way,  he  must  nevertheless  submit  himself  to  the  jurisdic- 
tion of  the  Court  in  such  a  manner  that,  if  his  objection  is  held 
invalid,  the  plaintiff  shall  not  be  deprived  of  the  benefit  of  his 
process. 

The  Court,  therefore,  before  the  Orders  of  August,  1841,  re- 
quired the  defendant,  before  moving  to  discharge  the  attachment, 
to  enter  his  appearance  with  the  Registrar,  the  effect  of  which  was 
to  enable  the  plaintiff,  in  case  the  Court  should  decide  that  the 
process  had  been  regularly  issued,  to  send  the  Serjeant-at-arms  at 
once,  without  any  intervening  proceeding  (/) ;  but  by  the  7th  of 
those  Orders,  it  is  provided,  that  no  order  should  thereafter  be 
made  for  the  Serjeant-at-arms  to  take  the  body  of  a  defendant  to 
compel  appearance.  Accordingly,  in  the  case  of  Price  v. 
Webb  (m),  Sir  J.  Wigram,  V.  C,  directed  that  the  order  for  lib- 
erty to  enter  the  conditional  appearance,  should  be  made  upon  the 
consent  of  the  defendant  to  submit  to  any  process,  which  the 
Court  might  direct  to  be  issued  against  him  for  want  of  appear- 
ance, in  case  the  subpoena  should  not  be  set  aside  for  irregularity. 
It  is  to  be  observed  that  a  subsequent  appearance  by  a  party 
cannot  be  construed  to  have  a  relation  back,  so  as  to  bring  him 
into  contempt  for  disobeying  a  writ  or  other  process  issued  before 
or  j>rmer  pro-  njfl  wajver  0f  the  informality  had  made  the  process  valid  against 
him ;  and  therefore  where  an  attachment  was  issued  against  i 
defendant  for  non-appearance  to  a  subpoena  which  had  been  issued 
against  him,  and  in  which  he  was  described  in  a  wrong  name,  it 
was  held  by  the  Court  of  Exchequer  that  his  appearance  for  toe 
purpose  of  discharging  the  attachment  would  not  relate  back  so 

(it)  Anon.  3  Atk.  567;  Floyd  v.  (1)    Davidson   v.  Marchioaetf  of 

Nangle,  3  Atk.  569 ;  Bound  «.  Wells,  Hastings,  2  Keen,  309. 

3  Mad.  434 ;  Robinson  «.  Nash,  1  (m)  2  Hare,  511. 
Anst.76. 
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as  to  cure  the  defect  in  the  subpoena,  and  bring  him  into  contempt  Discharge  of, 
r  .       .     A.        /   v  for  irregularity 

for  not  appearing  in  time  (n).  \^-C"*w 

It  should  be  noticed  also  that  the  principle  of  waiver  applies  Compliance 
only  to  an  irregular  and  not  to  an  erroneous  order,  and  therefore  ^^  ^  ^ 
where  an  order  had  been  made  that  service  of  a  subpoena  upon  the  jection  to  an 
attorney  should  be  good  service,  and  the  subposna  was  accordingly  i™^**0*- 
served,  upon  which  the  attorney  entered  an  appearance ;  but  it  Secu$  to  ^ 
was  found,  afterwards,  that  the  affidavit  upon  which  the  order  for  erroneona  or- 
substituted  service  had  been  made  was  insufficient,  whereupon  the  der 
defendant  moved  to  set  aside  that  order  and  all  the  subsequent 
proceedings,  Sir  J.  Leach,  V.  C,  made  the  order,  on  the  ground 
that  the  original  order  was  erroneous  and  not  irregular,  and  that 
being  erroneous  the  defect  was  not  cured  by  the  subsequent  ap- 
pearance of  the  party  to  the  subpoena  (o). 


Section  V.  t 

Process  by  Service  of  a  Traversing  Note. 

Having  considered  the  various  means  which  the  practice  of  the 
Court  affords,  for  the  purpose  of  compelling  an  answer  from  the 
defendant,  it  remains  to  state  particular  cases  in  which  the  plain- 
tiff may  himself,  if  he  thinks  fit,  put  in  a  certain  form  of  answer 
for  a  defaulting  defendant. 

By  the  1  Will.  IV.  c.  36,  rule  11,  it  is  enacted,  "  That  in  every  1  Will.  IV.  c. 
case  where  the  defendant  has  been  brought  to  the  bar  of  the  Court  ♦ 
to  answer  his  contempt  for  not  answering,  and  shall  refuse  or  neg- 
lect within  the  next  twenty-one  days,  the  plaintiff  shall  be  at  lib- 
erty, with  the  leave  of  the  Court,  upon  ten  days'  previous  notice 
to  the  defendant,  after  the  expiration  of  such  twenty-one  days, 
unless  good  cause  can  be  shown  to  the  contrary,  instead  of  pro- 
ceeding to  have  the  bill  taken  pro  confesso9  to  put  in  such  an  an- 
swer to  the  bill  as  hereinafter  is  mentioned  in  the  name  of  the  de- 
fendant, without  oath  or  signature ;  and  thereupon  the  suit  shall 
proceed  in  the  same  manner,  as  if  such  answer  were  really  the 
answer  of  the  defendant,  with  which  the  plaintiff  was  satisfied,  and 
the  costs  of  the  contempt,  and  of  putting  in  such  answer,  may  be 
provided  for  in  like  manner  as  if  the  defendant  himself  had  put  in 

(n)  Robinaon  v.  Nash,  1  Anat.  76.    (o)  Levi  v.  Ward,  1  S.  &  S.  334. 
vol.  i.  48 
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Process  in  defauk  gf  Answer: 


To  original 
bill. 


Under  Orders.  8Ucn  answer,  and  such  answer,  beside*  the  formal  parts  thereof 
shall  be  to  the  following  effect :  — 

"  That  the  defendant  leaves  the  plaintiff  to  make  sack  prooii  of 
the  several  matters  in  the  bill  alleged,  aa  he  shall  be  able,  or  shaft 
be  advised,  and  submits  his  interests  to  the  Court." 

The  practice  under  this  rule  is  not  of  bo  much  importance  as 
it  was  formerly,  because  the  plaintiff  has  now  a  remedy  of  a  sim- 
ilar kind,  though  more  generally  applicable  under  the  Orders  of 
May,  1645,  by  the  6£nd  of  which,  it  is  provided,  that  after  the 
expiration  of  the  time  allowed  to  a  defendant  to  plead,  answer,  or 
demur  (not  demurring  alone)  to  any  original  or  suppIementaJ  bill, 
or  bill  amended  before  answer,  if  such  defendant  has  filed  no  plea, 
answer,  or  demurrer,  the  plaintiff  may  file  a  note  at  the  Record 
and  Writ  Clerk's  Office,  to  the  following  effect  :— 

"  The  plaintiff  intends  to  proceed  with  his  cause,  as  if  the 
defendant  had  filed  an  answer  traversing  the  case  made  by  the 
bill." 

And  in  the  case  of  a  bill,  amended  after  answer,  upon  the  like 
default,  he  may  file  a  note  to  the  following  effect : — 

"  The  plaintiff  intents  to  proceed  with  his  cense  «s  if  the  de- 
fendant had  filed  an  answer,  traversing  the  allegations  introduced 
into  the  bill  by  amendment "  (p). 

80  also,  after  the  expiration  of  the  time  allowed  to  a  defendant 
to  put  in  his  further  answer  to  any  bill,  the  pkintnT  (if  such  de- 
fendant shall  not  have  put  in  any  further  answer)  may  file  a  note 
at  the  Record  and  Writ  Clerk's  Office,  Id  the  following  effect  :— 
"  The  plaintiff  intends  to  proceed  with  his  tause  as  if  the  de- 
fendant had  filed  a  further  answer,  traversmgtheallegatkiDsintfae 
hill,  whereon  the  exceptions  are  founded  "  (q). 

These  provisions  are  substituted  for  the  21st  Order  of  August, 
1641,  which  is  now  discharged.  It  may  be  observed,  that  the 
note  filed  under  the  last-mentioned  Order,  had  the  same  effect  as 
if  the  plaintiff  had  replied  to  the  answer,  and  served  the  euhposna 
to  rejoin,  whereas  under  the  Orders  of  18*5,  the  filing  of  a  tra- 
versing note  has  no  such  effeet,  but  the  57th  of  these  Orders  pro- 
vides, that  when  a  copy  of  the  traversing  nxrte  has  been  duly  serv- 
ed, it  has  the  same  effect  "us  if  a  defendant  had  fled  afial 
answer  or  further  answer,  traversing  the  whole  bill  w  sue*  parte 
of  the  bill  as  the  note  relates  to,  on  the  day  on  <#faieii  tfce  nste 
was  filed." 

When  a  traversing  note  has  been  filed,  a  copy  thereof  must  be 


To  amended 
bill. 


After  excep- 
tion*. 


Effect  of  the 
note. 


(  p)  63rd  Order,  May,  1845. 


(?)  54(hOrder,  May,  1845. 
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served  upon  the  defendant  against  whom  the  same  is  filed,  in  the   Effect  «f  the 
manner  directed  for  the  service  of  documents  not  requiring  per-  ^^^^^ 
sonal  service  (r).     After  the  service  of  the  copy  of  such  a  note,  Service  of 
the  defendant  cannot  plead,  answer,  or  demur  to  a  bill,  or  put  in  copy 
any  further  answer  thereto,  without  the  special  leave  of  the  Court ; 
and  the  cause  is  to  stand  in  the  same  situation  as  if  such  defen- 
dant had  filed  a  full  answer  or  further  answer  to  the  bill,  on  the 
day  on  which  the  note  was  filed  (q ). 

In  the  case  of  Martin  v  Norman  (r),  a  question  arose  concern-  For  the  por- 
ing the  effect,  for  the  purpose  of  evidence,  of  a  traversing  note,  P°»e  of  «vi- 
filed  under  the  21st  Order  of  August,  1841 ;  it  was  contended   ence* 
that  such  a  note  operated  in  the  same  way  as  an  answer  upon 
oath,  and  rendered  it  necessary  that  all  facts  put  in  issue  should 
be  proved  by  the  oath  of  more  than  one  witness.     Sir  J.  Wigram, 
V.  C,  however  decided,  and  his  decision  seems  equally  applica- 
ble to  the  present  Orders,  that  the  traversing  note  could  not  be 
considered  as  having  such  an  effect,  as  the  Court  had  not  the  oath 
of  the  defendant  to  set  against  the  testimony  brought  forward  by 
the  plaintiff. 

Neither  the  present  Orders,  nor  those  of  1841,  now  discharg- 
ed, make  any  exception  for  the  case  of  infants ;  but  in  Emery 
v.  Newson  (s),  the  V.  C.  of  England  decided  that  the  21st  Or- 
der of  August,  1841,  did  not  apply  to  the  case  of  an  infant  de- 
fendant 

Although  in  general  it  is  not  usual  at  the  hearing  of  a  cause  to  How  service  of 
admit  affidavits  as  to  any  proceedings,  yet  in  the  case  of  Evans  v.  it  proved  at  the 
Williams  (r),  Lord  Langdale,  M.  R.,  decided  that  it  was  necessa-  hearin*- 
ry  to  prove  by  affidavit  the  service  of  a  copy  of  the  traversing  note 
upon  a  defendant  who  made  default  at  the  hearing. 

When  such  a  note  has  once  been  filed,  the  plaintiff  cannot, 
without  notice  to  the  parties  affected  by  it,  obtain  an  order  to  take 
it  off  the  file  (ti). 

The  55th  Order  of  May,  1845,  provides,  that  where  a  demur-  After  plea  or 
rer  or  plea  to  the  whole  bill  is  overruled,  the  plaintiff,  if  he  does  demurrer 
not  require  an  answer,  may  immediately  file  his  note  in  manner 
directed  by  Order  52  or  53,  as  the  case  may  require,  and  with  the 
same  effect,  unless  the  Court  upon  overruling  such  demurrer  or 
plea,  gives  time  to  the  defendant  to  plead,  answer,  or  demur,  and 
in  such  case  if  the  defendant  files  no  plea,  answer,  or  demurrer, 

(r)  56th  Order,  May,  1845;  and  (s)  10  Sim.  564. 
19th  and  21ft  Orders,  Oct.  1842,  see  (s)  6  Beav.  118. 
page  512.  («)    Simmons  v.  Wood,  5  Beav. 

(a)  58th  Order,  May,  1845.  390. 

(r)  2  Hare,  596. 
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Effect  of  the  within  the  time  so  allowed  by  the  Court,  the  plaintiff,  if  he  does 
^^-^s-^s  Qot  require  an  answer,  may  on  the  expiration  of  such  time  file 

such  note. 
Service  upon        **  nas  Deen  decided  that,  as  against  a  defendant  served  with  a 
defendant  not   subpeena  to  appear  and  answer,  the  plaintiff  is  not  precluded  from 
answer  *°       serving  a  copy  of  the  traversing  note,  by  the  fact  that  the  note 

inserted  at  the  foot  of  the  bill  did  not  require  such  defendant  to 

put  in  any  answer,  and  from  whom  consequently  no  answer  could 

have  been  compelled  (x). 

(z)  Hughes  v.  Lipacombe,  3  Hare,  341. 
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CHAPTER   X. 


OP  TAKING  BILLS  PRO  OONFEBSO. 


Bbcttoit  I.  —  Preliminary   Order. 

In  the  preceding  Chapters  the  reader's  attention  has  been  drawn  Nature  of  the 
to  the  method  which  the  Court  adopts  to  compel  a  refractory  de-  p^ocecdm^J,• 
fendant  to  obey  the  writ  of  subpoena  which  has  issued  against  him. 
By  means  of  the  process  there  pointed  out,  the  plaintiff  may,  if 
the  defendant  be  not  a  privileged  person,  take  his  body  as  a  securi- 
ty for  his  obedience,  or  if  he  be  a  privileged  person,  or  manages 
to  keep  out  of  the  way  so  successfully  as  to  avoid  an  arrest,  he 
may  proceed  to  compel  his  submission  by  taking  from  him  the 
enjoyment  of  his  property  and  effects  till  he  complies  with  the 
requisitions  of  the  writ 

It  is  obvious,  however,  that  in  a  Court  of  Equity,  where  the 
nature  of  the  relief  to  be  granted  frequently  depends  upon  the 
discovery  to  be  elicited  from  a  defendant  by  his  answer,  the  mere 
taking  a  party  into  custody  or  sequestrating  his  property,  cannot 
answer  the  object  of  doing  that  justice  to  the  plaintiff,  which  it  is 
the  business  of  Equity  to  secure.  The  Court  has,  therefore, 
adopted  a  method  of  rendering  its  process  effectual,  by  treating 
the  defendant's  contumacy  as  an  admission  of  the  plaintiff's  case 
(1) ;  it  will,  therefore,  in  cases  where  the  whole  line  of  process 
has  been  ineffectually  employed  against  the  defendant,  make  an 
order  that  the  facts  of  the  bill  shall  be  considered  as  true,  and 
decree  against  the  defendant  according  to  the  Equity  arising  upon 
the  case  stated  by  the  plaintiff.  This  proceeding  is  termed  taking 
a  bill  pro  confesso. 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  Not  of  ancient 
that  the  custom  formerly  was,  to  put  the  plaintiff  to  make  proof8     <^' 
of  the  substance  of  his  bill  (2),  but  there  is  no  doubt  that  the 
course  of  taking  the  bill  pro  confesso  has  now  for  some  time  been 


8! 


See  port,  677,  note. 

See  post,  577,  note ;  Rote  *.  Woodruff,  4  Jojw.  Ch.  547, 548. 
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Of  taking  Bills  pro  Confesso: 


Nature  of  the  the  established  practice  of  the  Court  whenever  it  is  necessary  to 
^'  have  the  decree  of  the  Court  against  a  defendant  "  who  has  al- 
lowed all  the  process  of  the  Court  to  be  issued  against  him  with- 
out putting  in  his  answer  "  (a).  And  this  practice  has  been  very 
materially  extended  and  facilitated  by  recent  Acts  of  Parliament 
and  Orders  of  the  Court  Considerable  difference  formerly  exist- 
ed in  the  practice  of  taking  bills  pro  confesso  in  cases  where  the 
defendant  was  in  custody,  and  in  those  where  he  was  not ;  bat  the 
recent  Orders  of  the  Court  have  so  far  assimilated  the  practice  in 
the  two  cases,  that  it  will  be  most  convenient  to  state  the  general 
rules  applicable  to  all  cases  in  which  a  bill  is  taken  pro  confesso, 
remarking  any  peculiarities  resulting  from  the  particularities  re- 
sulting from  the  particular  circumstances  in  which  a  defendant 
may  be  placed. 

It  is  now  necessary,  in  all  cases  in  which  a  decree  is  intended 
to  be  made  against  a  defendant  by  taking  the  plaintiff's  bill  pro 
confesso,  that,  previously  to  the  hearing  of  the  cause,  an  order 
should  be  obtained  for  that  purpose,  and  then  that  the  cause 
should  be  regularly  set  down  to  be  heard(l). 

Before  the  Orders  of  May,  1845,  it  was  apparently  the  practice, 
where  there  was  but  one  defendant,  and  when  he  was  in  custody, 
for  the  Court  to  make  an  order  for  taking  the  bill  pro  confesso 
upon  motion,  and  then  to  leave  it  to  the  plaintiff  to  draw  up  such 
decree  as  he  could  abide  by  (b).    Whether  this  practice  was  ex- 
clusively confined  to  cases  of  the  above  description,  or  whether  it 
prevailed  also  where  one  of  several  defendants  was  in  custody,  is 
by  no  means  clear,  though  no  instances  occur  of  its  having  pre- 
vailed when  the  defendant  was  not  in  custody.     This  practice  has 
now  been  abolished,  for  by  the  81st  Order  of  May,  1845,  "  no 
cause  in  which  an  order  is  made  that  a  bill  be  taken  pro  confesso 
against  a  defendant  is  to  be  heard  on  the  same  day  on  which  the 
order  is  made,  but  the  cause  is  to  be  set  down  to  be  heard,  and 
the  Court,  if  it  so  thinks  fit,  may  appoint  a  special  day  for  the 
hearing  thereof"  (2). 

(a)  Hawkins  v.Crook,  2  P.  Wou.;  (b)  Lewie  v.  Marsh,  2  8.  db  S. 
Johnson  v.  Desminere,  1  Vera.  223 ;  220  ;  Setpre  v.  Edwards,  3  Ves. 
Gibson  v.  Scevengton,  1  Vera.  247.     372;  see  Stanley  v.  Bond,  6  Bear. 


Preliminary 
order  always 
necessary. 


(1)  See  Pendleton  v.  Evans,  4  Wash. 
John.  Ch.  547. 


C.  C.  335;  Rose  v.  Woodndfvl 


An  order  to  take  a  bill  pro  cortfesso,  unless  the  defendant  answers  it  by  a 
day  given,  cannot  be  anticipated,  and  a  decree  pro  confesso  passed  in  antic- 
ipation of  such  day.    Fitxhugh  v.  McPherson,  9  Gill  Jb  John.  52. 

(2)  In  Drummond  «.  Ponder,  Craw.  &,  Dix,  624,  it  was  held,  that  in 
causes  where  there  is  but  one  defendant,  the  bill  cannot  on  motion  he  taken 
pro  confts»o%  but  must  be  set  down  to  be  heard. 


.    PrtUminary  Order.  671 

As  in  all  cases  it  is  now  necessary,  in  proceeding  to  have  the    ^"gjJJjJk 
bill  taken  pro  confesso,  first  to  obtain  an  order  upon  motion  for   ^^v^_/ 
that  purpose,  it  will  be  convenient  shortly  to  recapitulate  the  pre- 
liminaries necessary  in  the  several  cases  for  the  purpose  of  ob- 
taining this  order  (1). 

In  the  first  place,  where  the  defendant  is  beyond  seas,  or  ab-  ^S^J^jj' 
sconded  to  avoid  being  served,  and  it  is  intended  to  proceed  to  hag  absconded 
have,  the  bill  taken  pro  confesso  without  any  appearance  having  without  ap» 
been  entered  by  him,  or  on  his  behalf,  under  the  stat  1  Will.  IV.  ~ 
c.  36,  s.  3  (c) ;  the  section  first  points  out  the  affidavit  upon  which 
an  order  may  be  obtained,  directing  and  appointing  the  defendant 
to  appear  at  a  certain  time ;  it  then  proceeds  to  enact  the  several 
steps  that  have  to  be  taken  by  the  plaintiff  for  publishing  this  Or- 
der in  the  "  London  Gazette,"  in  the  parish  church  of  the  defen- 
dant, and  at  the  Royal  Exchange,  and  it  then  provides  that  upon 
proof  made  of  such  publication  of  such  order  as  aforesaid,  the 
Court  being  satisfied  of  the  truth  thereof,  may  order  the  plaintiff's 
bill  to  be  taken  pro  confesso,  and  make  such  decree  thereupon 
as  shall  be  thought  just  (2). 

The  following  decisions  are  upon  the  5  Geo.  II.  c.  25,  which 
is  repealed,  but  as  the  clauses  upon  which  they  were  made  are  re- 
enacted  by  the  1  Will.  IV.  c.  36,  they  are  still  important 

In   Burton   v.  Mattons    (<J),   Lord  Hardwicke  expressed  hisMinifte*of   A 

pariah  prevent- 
opinion  to  be,  that  if  the  minister  of  the  parish  in  which  the  copy  fng  onfer  be- 

of  the  order  directing  the   defendant  to  appear  is  directed  to  jpi  published, 

be  published,  prevents  its  being  so  published,  as  the  Act  itself  dictment  " 

is  silent  and  does  not  mention  any  penalty  for  his  disobedience, 

such  minister  is  indictable  for  the  contempt  of  the  order  of  the 

Court. 

It  was  also  the  opinion  of  Lord  Hardwicke,  upon  the  above  Affidavit,  if 

statute,  that  it  was  not  sufficient  to  make  an  affidavit  that  the  u^mu^t"11** 

party  making  it  was  informed  and  believed  that  the  defendants  state  from 

withdrew  themselves  into  Ireland  to  avoid  being  served  with  the  ^y^1  M  re" 

(c)  See  ante,  page  515.  (d)  2  Atk.  114;  1  Barn  401,  S.  C. 

(1)  It  is  error  to  take  a  bill  pro  confesso  against  several  defendants,  when 
process  has  been  served  only  upon  one.  Robertson  v.  Crawford,  1  A.  K. 
Marsh.  449. 

As  to  what  service  of  the  subpoena  is  necessary  before  a  bill  can  be  taken 
as  confessed,  see  ante,  ch.  8,  §  2,  p.  498,  et  seq.  ;§  3,  p.  514,  515  and  notes ; 
Sawyer  v.  Sawyer,  3  Paige,  263 ;  Snllivant  v.  Weaver,  10  Ohio,  275. 

(2)  See  note  ante,  515. 


572  Of  taking  BiOs  pro  Omfesso: 

Proceeding    process  of  this  Court,  but  that  it  most  be  set  forth  from  whom  the 

nn^  ^^  •  party  deposing  received  such  information  (e)  (1). 

Mode  pre-  It  has  also  been  held,  that  in  proceeding  to  take  a  bill  pro  cs*» 

Act^af  be"*  fesso  again8t  ^  absconding  party,  the  mode  prescribed  by  the  Act 

complied  with  must  be  strictly  complied  with ;  and  therefore,  when  an  applice- 

stncdy-  .  tion  was  made  to  take  the  bill  pro  c&nfesso,  upon  the  certificate  of 

the  Serjeant-at-arms  that  the  defendant  had  absconded,  and  had 

so  secreted  himself  that  he  could  not  be  found,  but  without  the 

affidavit,  required  by  the  statute,  of  the  defendant's  absconding  m 

foreign  parts  to  avoid  the  process  of  the  Court,  Lord  Thnrlow  re* 

fused  the  motion  (/)  (2).    It  may  be  observed  that  the  8tb  . 


d^ha^t"" t5on  of  thc  Act  squires  an  affidavit  that  the  defendant  had  bees 
been  within     in  the  kingdom  within  two  years  before  the  subpoena  had  issued, 

w^nCtwo        Which  the  C°Urt  cannot  dispense  witn  (g)> 
yean.  It  appears  that  some  doubts  were  formerly  entertained,  whether 

Act  applies  to  this  statute  applied  only  to  cases  where  the  defendant  had  never 
aa^a8e^here  been  served  at  all,  or  whether  it  applied  to  cases  where  the  defen- 
abroad  to  avoid  dant  had  been  served  with  a  subpaBna,  but  afterwards  absconded 
process.  to  a?0id  tne  subsequent  process ;  but  in  Mawer  ».  Mawer  (A), 

Lord  Thurlow  was  of  opinion  that  it  extended  to  every  case  where 
the  party  had  avoided  any  part  of  the  process  whatever,  though  he 
might  have  been  served  with  a  subpoena,  fee.  Upon  this  principle 
it  was  held,  that  although  a  defendant  had  appeared  to  and  an- 
swered the  original  bill,  yet  if  he  could  not  be  found  so  as  to  be 
served  with  a  subpoena  to  answer  to  a  bill  of  revivor,  the  plaintiff 
might  proceed  under  the  5  Geo.  II.  c.  25,  to  have  the  bill  of  re- 
vivor taken  pro  confesso  (•). 
Of  tak'  b'll  ^*ne  metnod  t0  De  Pursued  in  taking  a  bill  pro  omfesso  against 
pro  covftsso,     a  defendant  absconding  and  going  beyond  seas,  under  this  act,  is 

nM^l  Will'  detai,ed  in  the  case  of  Baker  v-  Keen  (*)  »  and  WM  M  foU0**- 
IV.  c.  36.  '  The  bill  was  filed  on  the  29th  of  October,  1892  ;  on  the  24th 
of  January,  1633,  the  plaintiff's  counsel  obtained  an  order  en 
motion,  (supported  by  affidavit  that  the  defendant  had  absconded 
and  gone  beyond  the  seas,)  that  the  defendant  should  appear  to 
the  bill  on  or  before  the  1st  of  March  then  next.     On  the  7th  of 

(«)  Ibid.  (*)  1  Cox,  104;  1  Bro.  G.  C.  388. 

(/)  Short «.  Downer,  9  Cos,  84.  (Q  Henderson  v.  Megge,  2  B» 

&)    Neale  v.  Morrie,  5  Vee.  1 ;  C.  C.  127 ;  Jamee  v.  Don,  1  Ditf. 

Bishop  of  Winchester  v.  Bourn,  tb.  63. 

119.  (ft)  4  Sim.  498. 


8! 


See  Evarte  v.  Beeker,  8  Paige,  506. 
See  note,  ante,  515. 
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March,  1883,  it  appearing,  by  production  of  the  London  Gazette,  How  obtained 

that  a  copy  of  the  order  for  the  defendant  to  appear  had  been  in-  ^^1  _^/ 

serted  therein,  and,  by  affidavit,  that  the  order  had  been  published 

in  the  defendant's  parish  church,  and  that  a  copy  of  it  had  been 

posted  at  the  Royal  Exchange,  according  to  the  directions  of  the 

Act,  but  that  the  defendant  had  not  appeared  (1) ;  an  order  was 

made,  on  motion,  that  the  plaintiff's  clerk  in  Court  should  attend 

at  the  hearing  of  the  cause  with  the  record  of  the  bill,  in  order 

to  have  the  same  taken  pro  confesso  against  the  defendant.     The 

cause  having  been  set  down  for  hearing,  it  was  ordered,  on  the 

23rd  of  March,  1833,  on  motion,  to  be  placed  at  the  head  of  the 

paper  of  causes  for  the  27th  of  that  month,  and  that  the  plaintiff's 

clerk  in  Court  should  then  attend  with  the  record.    Accordingly, 

on  that  day  a  decree  pro  confesso  was  taken. 

It  has  been  before  observed,  that  the  31st  Order  of  May,  Under  orden 
1845  (/),  applies  to  the  case  of  a  defendant  who  has  absconded  ;  °f  1845« 
and  under  the  same  circumstances  as  those  provided  for  by  the 
Act,  enables  the  Court  to  order  an  appearance  to  be  entered  for 
the  defendant,  on  the  application  of  the  plaintiff.  It  is  probable 
that  this  Order  will  supersede  the  practice  under  the  Act,  and  that 
hereafter  the  Court  will,  in  all  cases,  order  an  appearance  to  be 
entered  for  a  defendant  before  it  proceeds  to  make  an  order  to 
take  the  bill  pro  confesso. 

We  next  come  to  the  consideration  of  the  case  where  the  de-  where  defen- 
fendant,  after  appearance,  makes  default  in  answering  (2),  and  dant  has  ap- 
the  plaintiff  causes  compulsory  process  to  be  issued  against  him,  Peared* 
but  fails  in  obtaining  an  execution  of  the  attachment. 

According  to  the  old  practice  of  the  Court  a  plaintiff,  intending  old  practice, 
to  take  a  bill  pro  confesso  against  a  defendant  who  had  appeared, 
but  who  was  in  contempt  for  want  of  an  answer,  was  obliged,  be- 
fore he  could  do  so,  to  go  through  the  whole  line  of  process  which 
formerly  existed.  If  upon  the  attachment  the  sheriff  returned 
turn  est  inventus,  such  return  was  followed  by  an  attachment  with 

(Q  Page,  516. 

(1)  See  Christy  v.  Christy,  6  Paige,  170 ;  note,  ante,  515. 

(2)  If  a  defendant,  after  appearing,  will  not  answer,  the  bill  will  be  taken 
fro  confesso.    Cainea  v.  Fisher,  1  John.  Ch.  6. 

In  New  Jersey,  a  decree  pro  confesso  may  be  taken  at  any  time,  after  the 
time  limited  for  the  defendant  to  pleadlanswer,  or  demurs**,  has  expired.  It 
maybe  taken  without  notice,  and  of  course,  unless  it  appear  that  some  pre- 
judice will  thereby  accrue  to  the  adverse  party.  Oakley  v.  O'Neill,  1 
Green  Ch.  887. 
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Against  a 
Defendant 

making  De- 
fault after 

Appearance. 


est 


Under  orders 
of  1945. 


Upon  inaoffip 
cient  answer. 


Upon  answer 
by  husband 


proclamations,  commission  of  rebtUim,  Serjeant  at-arms, 
questration.  Upon  the  return  of  the  8erjeant*atHinns, 
inventus,"  as  we  have  before  seen,  the  writ  of  sequestration  i 
and  it  was  upon  the  issuing  of  this  writ,  and  not  upon  its 
tion,  that  the  order  for  taking  the  bill  pro  confesso  was  made; 
but  aocording  to  the  present  practice,  immediately  upon  the  re- 
turn of  the  sheriff,  nan  est  inventus,  the  plaintiff  can  obtain  either 
as  order  for  a  Serjeant-at-arms  (m),  or,  in  the  event  of  his  being 
able  to  make  a  particular  affidavit,  he  can  at  once  obtain  the 
writ  of  sequestration  (n) ;  and  upon  the  issuing  of  the  writ  he  it, 
bj  the  old  practice,  entitled  to  the  order  to  have  Jus  bill 
pro  confesso, 

It  seen*,  however,  that  a  plaintiff  will  not  hereafter  be 
pelled  to  resort  even  to  this  curtailed  process,  in  order  to  obtain 
an  order  to  have  his  bill  taken  pro  confesso  against  a  defaulting 
defendant,  who  is  not  in  custody,  as  a  much  more  simple  course 
is  provided  for  him  by  the  77th  and  following  Orders  of  May, 
1845;  upon  reference  to  which  (o),  it  will  appear  thai  if  due  dili- 
gence has  been  used  in  procuring  process  to  be  executed  against 
the  defendant,  the  plaintiff  may,  upon  notice  to  the  defendant  or 
his  solicitor,  if  the  defendant  has  appeared;  or  upon  publication 
of  the  notice  of  motion,  in  manner  therein  specified,  if  the  defend- 
ant has  not  himself  appeared,  obtain  an  order  to  have  the  bill  taken 
pro  confesso. 

Notwithstanding  at  one  time  there  seems  to  have  been  some  doubt 
upon  the  subject  (p),  it  is  now  clearly  settled  that,  for  the  purpose  of 
having  the  bill  taken  pro  confesso,  an  insufficient  answer  is  treated 
as  no  answer,  and  that  the  whole  bill  is  taken  pro  confesso,  in 
the  same  manner  as  it  is  where  no  answer  at  all  has  been  put 
in  (q)  (I).  And  so  also  where  a  husband  and  wife  were  defend* 
ants,  and  the  husband  puts  in  an  answer  without  his  wife  joining 
in  it,  without  an  order  to  warrant  such  a  proceeding,  the  Court 
treats  the  answer  as  a  nullity,  and  will  make  an  order  for  taking 

(m)  6th  Order,  August,  1841.  (p)  Hawkins  v.  Crooke,  2  P.  Was. 

(n)  See  ante,  page  521 ;  9th  Or-  656  ;  2  Eq.  Cas.  Ab.  178. 

der,  August,  1841.  (f)  Davis  v.  DaYis,  2  Atk.  22. 
(o)  See  ante,  page  545. 


(1)  Dangerfield  v.  Claiborne,  3  Hen.  &  Munf.  17;  Cainem  v.  Fisher,  1 
John.  Ch.  8;  Clason  v.  Morris,  10  John.  534;  Buckingham  *.  PeddftCord,2 
Bland,  447 ;  Mayer  v.  Tyson.  1  Bland,  560. 

A  bill  answered  in  part  only  may  be  taken  as  confessed  in  other  parts  not 
answered.    Weaver  v.  Livingston,  Hopk.  493  ;  Fegg  v.  Davis,  2  BZackf. 
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the  bill  pro  comfeeso  (r)  (1).    It  has  likewise  been  held,  that  Against  De- 
where,  after  4  full  answer,  a  biH  has  been  amended,  and  the      QHstodj* 
amended  bill  w  not  answered,  the  plaintiff  is  entitled  to  an  order  v^-v^^*/ 
to  have  the  bUl  taken  jr*  amfesso  generally  («)  (2);  and  when  an  Sdbm^Sf0" 
order  was  made  for  the  clerk  in  Court  to  attend  with  the  re-  answered. 


cord  of  the  bill,  in  order  to  have  tt  taken  pro  cenfesto,  as  to  the 
amendments  only,  Lord  Apsley  discharged  the  order,  being  of 
opinion,  that  the  original  and  amended  bills  were  one  record,  and 
that  the  amendments  not  being  answered,  the  record  was  not  an- 


We  now  come  to  the  consideration  of  the  course  to  be  pursued, 
in  order  to  take  a  bill  pro  confesso  against  a  defendant,  who  is  in 
actual  cftstody  for  contempt*  not -putting  in  an  answer  to  the  bill. 
It  haB  been  before  shown,  that  m  such  cases,  it  is  incumbent  upon 
the  plaintiff  not  to  detain  the  defendant  in  prison,  beyond  a  cer- 
tain limited  time,,  without  bringing  him  to  the  bar  of  the  Court  (f ) ;  By  serving  no- 
___...  »■*  •  t»  tice  of  motion 

but  the  plaintiff  is  now  enabled  to  serve  a  notice  of  motion  upon  upon  ^m 

defendant  to  be  made  on  some  day,  not  less  than  three  weeks  after 
the  day  of  such  service,  that  the  bill  may  be  taken  pre  cenfesto 
against  him  {a). 

When  the  defendant  is  brought  to  the  bar  of  the  Court,  he  ie 
committed  to  the  Queen's  Prison,  and  then  the  plaintiff  may  sue 
o«t  a  writ  of  habeas  corpus,  in  manner  before  stated,  upon  the  re- 
turn of  which,  an  order  to  have  the  bill  taken  pro  amfesso,  may  be 
obtained 

We  have  before  seen  (x),  that  a  sequestration  is  the  first  com*  Against  peer*. 
pulsory  process  which  issues  against  a  peer  or  member  of  parlia- 
ment;  and  upon  the  order  for  the  issuing  of  the  writ  being  made 
absolute,  then  by  the  original  practice  of  the  Court,  an  order  to 
have  the  bill  taken  pro  confesso  may  be  obtained. 

In  the  case  of  bills  for  discovery  upon  the  expiration  of  the  time  Where  defen. 
-  .  ,         .  .^    A  /     \_    ,.M        r         j.  ,     danta  to  bills 

for  answering,  an  order  met  to  take  toe  bill  pro  amfesso  may  be  for  discovery 

(r)  Bilton  c.  Bennett,  4  Sim.  17.  (t)  See  pages  530  and  539. 

\s)  JfopUng  v.  Stuart,  4  Ves.  619 ;        (u)  76th  Order,  May,  1645. 
Bacon  e.  Griffith,  cited  ib.  («)  See  page  547. 


(1)  Leavitt  v.  Cruger,  1  Paige,  421.  See  New  York  Chem.  Co.  v.  Flow- 
era  et  ax.  6  Paige,  654. 

Where  a  joint  answer  by  husband  and  wife  is  put  in,  it  must  be  sworn  to 
by  both.  If  not  so  sworn  to,  and  no  valid  defence  is  set  up  therein,  it  will, 
on  motion,  be  taken  off  the  files  for  irregularity,  and  the  bill  be  taken  as  con- 
fessed. New  York  Chem.  Co.  v.  Flowers  et  uz.  6  Paige,  654.  So  where  an 
answer  is  not  signed  by  the  defendant,  although  an  answer  on  oath  is  waiv- 
ed.   Dennison  v.  Bassford,  7  Paige,  370. 

(3)  Trust  and  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  589. 
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obtained  (y)  at  once  upon  the  defendant  entitled  to  privilege,  be* 
ing  in  contempt  for  want  of  answer,  without  any  order  for  a  writ 
of  sequestration ;  and  this  order  will  be  made  absolute,  unless  the 
defendant  shows  good  cause  to  the  contrary. 

Although  no  compulsory  process  issues  against  the  Attornej- 
general,  we  have  seen  that  an  order  may  be  obtained  for  him  to 
put  in  his  answer,  within  a  certain  time,  or  that  the  bill  shall  be 
taken  pro  confesso. 

Where  a  husband  and  wife  are  defendants  to  a  bill,  the  husband 
is,  as  we  have  seen,  liable  to  process  for  want  of  a  joint  answer, 
(unless  he  obtains  an  order  to  answer  separately,)  and  the  bill  may 
be  taken  pro  confesso  against  him,  as  against  any  other  defend- 
ant (z) ;  where  the  decree  sought  to  be  obtained  affects  the  wife's 
inheritance,  and  the  husband  does  not  answer,  it  seems  doubtful 
how  far  a  decree  can  be  had  against  the  wife,  for  her  inherit- 
ance (a). 

The  preliminary  order  for  taking  the  bill  pro  confesso,  having 
been  obtained  by  one  or  other  of  these  means,  it  remains  only  to 
be  observed,  that  the  mere  putting  in  an  answer  by  the  defend- 
ant, will  not  be  a  sufficient  ground  for  moving  to  set  it  aside; 
and  where  upon  that  ground  a  motion  was  made  to  discharge  an 
order  for  taking  a  bill  pro  confesso,  it  was  refused  with  costs  (b). 

If,  however,  the  plaintiff  receives  the  costs,  or  accepts  the  an- 
swer, (by  taking  a  copy  of  it  or  otherwise,)  or  takes  exceptions  to 
it,  he  will  waive  the  process ;  the  reason  of  which  is,  that  he  can- 
not, after  an  answer  is  actually  filed,  have  a  decree  pro  confesso 
without,  in  the  first  instance,  moving  to  take  the  answer  off  the 
file,  which  he  cannot  do  after  any  of  the  above-mentioned  acts  (c). 

But  although  the  mere  gratuitously  putting  in  an  answer  wiD 
not  be  sufficient  to  discharge  the  order  for  taking  the  bill  prs 
confesso,  yet  wherever  an  order  of  this  nature  has  been  made,  and 
the  defendant  comes  in  upon  any  reasonable  ground  of  indul- 
gence, and  pays  the  costs,  the  Court  will  attend  to  his  application 
unless  the  delay  has  been  extravagantly  long  (d).  It  is  not,  bow- 
ever,  a  matter  of  course  to  discharge  the  order  for  taking  the  bill 
pro  confesso,  and  the  Court,  before  doing  so,  will  require  to  see 
the  answer  proposed  to  be  put  in,  in  order  that  it  may  form  a 
judgment  as  to  the  propriety  of  it,  and  will  not  pat  the  plaintiff 


(y)  See  page  583. 

(z)  Gee  v.  Cottle,  3  M.  ©V  C.  180. 

(a)  Page  198. 

(ft)  Williams  v.  Thompson,  2  Bro. 


C.  C.  280 ;  1  Cox,  413,  8.  C. 

(c)  Sidgier  ».  Tjte,  11  Yes.  SB. 

(d)  Williams  ».  Thompson,  obi  «u- 
pra. 
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to  the  peril  of  having  just  such  an  answer  as  the  defendant  shall  ^Jk^Sd  " 
think  proper  to  give  (e)  (1).  waived! 


Section  II. 
Hearing  Decree,  and  Subsequent  Proceedings. 

The  preliminary  order  having  been  obtained,  the  next  subject 
for  investigation  is  the  manner  in  which  the  cause  is  heard,  and 
the  decree  perfected. 

By  the  82d  Order  of  May,  1845,  it  is  now  provided,  that  a  de-  When  defen- 

fendant  against  whom  an  order  to  take  a  bill  pro  confesso  is  made,  ^J?1  If*1*?" 
,.,  «     y        .         i.  i  *  -i.i  objection  to 

is  at  liberty  to  appear  at  the  hearing  of  the  cause ;  and  if  he  waives  the  order. 

all  objection  to  the  order,  but  not  otherwise,  he  may  be  heard  to 
argue  the  case  upon  the  merits,  as  stated  in  the  bill.  At  the  hear- 
ing of  the  cause,  the  Clerk  of  Records  and  Writs  attends  in  Court 
with  the  record  of  the  bill,  and  the  Court,  upon  reading  the  re- 
cord, and  taking  it  to  be  true  (2),  will  make  such  decree  as  seems 

(e)  Hearne  «.  Ogilvie,  11  Yes.  77;    [Needham  v.  Needham,  10  Jurist,  81.] 

(1)  The  order  taking  a  bill  pro  confesso,  takes  effect  from  the  time  when 
it  is  pronounced  ;  and  the  Court  will  not  discharge  the  order,  though  the 
answer  is  filed  before  the  rising  of  the  Court  on  the  day  on  which  the  order 
is  made.    James  v.  Cresswicke,  7  Simons,  143. 

On  motion  to  take  a  bill  pro  confesso  against  the  guardian  ad  litem  of  a  lu- 
natic, the  order  was  made  on  the  terms  of  serving  notice  on  the  nearest  rela- 
tions of  the  lunatic  and  guardian.  Crawford  v.  Kernaghan,  1  Dm.  &  Walsh, 
196. 

(2)  The  bill  being  taken  pro  confesso  against  a  defendant  does  not  pre- 
clude him  from  disputing  the  amount  of  the  plaintiff's  demand  in  the  Mas- 
ter's office.  Clayton  v.  Chichester,  Craw.  &  Dix,  64 ;  Pendleton  v.  Evans, 
4  Wash.  C.  C.  391. 

Where  a  bill  is  taken  pro  confesso,  the  plaintiff  is  not  bound  to  prove  the 
contract  stated  in  the  bill,  Douglass  v.  Evans,  1  Tenn.  18.  It  is  an  im- 
plied admission  of  the  allegations  in  the  bill,  and  the  Court  may  decree 
thereupon.    Baltzell  v.  Hall,  1  Litt.  98. 

But  the  neglect  of  a  defendant  to  answer  a  bill  upon  which  a  decree  pro 
confesso  is  passed,  amounts  to  an  admission  only  of  the  allegations  in  the  bill. 
Robinson  v.  Townshend,  3  Gill  &  John.  413. 

If  the  charge  in  a  bill  be  not  stated  with  sufficient  certainty,  the  plaintiff 
cannot,  even  after  a  decree  pro  confesso,  have  a  final  decree,  unless  he  estab- 
lish his  demand  by  satisfactory  evidence.  Pegg  v.  Davis,  2  Blackf.  281. 
See  Piatt  v.  Jadson,  3  Blackf.  237. 

So  upon  a  bill  taken  pro  confesso,  and  an  order  of  reference  thereupon  to 
a  Master,  such  allegations  of  the  bill  as  are  distinct  and  positive  are  to  be 
taken  as  true,  without  proof.  But  not  such  as  are  indefinite.  Williams  «. 
Corwin,  Hopk.  471 ;  Piatt  v.  Judson,  3  Blackf.  235.  But  see  Singleton  v. 
Gale,  8  Porter,  270 ;  Wilkins  v.  Wilkins,  4  Porter,  245,  where  it  is  said, 
that  before  a  decree  is  pronounced  on  a  bill  pro  confesso,  the  Court  must  be 

vol.  i.  49 


face". 
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Decree,  jnst ;  but  in  no  case  now  will  the  plaintiff  be  permitted  to  draw 
up  the  decree  (/)  himself:  moreover,  by  the  83d  Order,  in  the 
case  of  any  defendant  who  has  appeared  at  the  hearing,  and 
waived  all  objection  to  such  order,  to  take  the  bill  pro  confess*, 
or  against  whom  the  order  has  been  made  after  appearance  by 
himself  or  his  own  solicitor,  ot  upon  notice  served  on  or  after  the 
execution  of  a  writ  of  attachment  against  him,  the  decree  is  to  be 
absolute. 

In  all  cases,  a  decree  founded  on  a  bill  taken  pro  confess*,  is  to 
be  passed  and  entered  as  other  decrees  (g);  and  therevpon  an 
office  copy  of  it  must  (unless  the  Court  dispenses  with  service 
Service  of  de-  thereof)  be  served  on  the  defendant  against  whontite  order  to  tafafr 
ti"*  and  no~  the  hill  pro  confesso  was  made,  of  his  solicitor ;  atad  in  cased  where 
the  decree  is  not  absolute,  under  Order  83,  saeh  defendant,  or  his? 
solicitor,  is  to  be  at  the  same  time  served  witk  a  notice,  to  the  ef- 
fect, that  if  such  defendant  desires  permission  to  answer  the  plain* 
tiff's  bill,  and  set  aside  the  decree,  application  for  that  purpose 
must  be  made  to  the  Court  within  the  time  specified  m  the  notice, 
or  that  suoh  defendant  will  be  absolutely  excluded  from  making 
any  such  application  (A)  (1). 

(/)  Order  85,  May,  1845 ;  [Geary  (*)  85th  Order,  May,  1845. 
v.  Sheridan,  8  Ve§.  193  ;  Rose  v.  (X)  86th  Order,  May,  1645. 
Woodruff,  4  John.  Ch.  548.] 

satisfied  by  sufficient  evidence,  of  the  justice  of  the  plaintiff's  demand.   See 
also  Levert  t.  Redwood,  9  Porter,  80. 

In  an  Anonymous  case,  4  Hen.  &  Munf.  476,  it  was  held,  Chat  on  a  bill 
taken  pro  conftssox  the  plaintiff  cannot  obtain  a  final  decree  without  filing 
his  documents,  and  proving  his  case.  See,  however,  the  quart  upon  this 
point  in  Coleman  v.  Lyne,  4  Rand.  454. 

In  Larkin  v.  Mann,  2  Paige,  27,  it  was  held,  that  if  a  bill  be  taken  pro  eon- 
fesso,  the  proof  of  the  plaintiff's  title  may  be  made  before  a  Master,  on  refer- 
ence.  But  if  an  issue  of  fact  is  joined  in  the  cause,  the  plaintiff  may  make 
the  necessary  proof  and  produce  the  abstract  of  the  conveyances,  before  the 
examiner. 

In  Pendleton  v.  Evans,  4  Wash.  C.  C.  391, it  was  held  that  a  bill,  being  for 
the  balance  of  an  account,  taken  pro  conftsso,  the  amount  must  be  referred 
to  a  Master.    The  deoree  is  always  nisi. 

Where  a  bill  against  heirs  does  not  allege,  Chat  any  estate  ha*  descended, 
taking  it  pro  confesso  will  not  amount  to  a  confession  that  any  has.  Cor- 
neal v.  Day,  2  Litt.  397. 

Where  to  a  bill  against  resident  and  non-resident  defendants,  the  resident 
defendants  answer,  denying  all  the  equity  of  the  bill,  and  it  is  taken  pro  con- 
fesso against  the  others,  without  proof,  no  decree  can  be  taken,  even  against 
the  latter.     Cunningham  e.  Steele,  1  Litt.  58. 

If  a  bill  is  taken  pro  confesso  against  a  defendant,  who  is  absent  from  t&s 
State,  he  may,  under  the  statute  of  New  York,  come  in  after  the  decree  aad 
answer  and  defend  the  suit.     Davbue  v.  Panning,  4  John.  Cn.  199. 

A  decree  is  erroneous,  if  taken  against  infants,  by  default,  without  proof^ 
though  there  be  a  guardian  ad  litem.  Massie  v.  Donaldson*  8  Ohio,  377. 
See  Corneal  v.  Sthreshlev,  I  A.  K.  Marsh.  471. 

(1)  Post,  580,  note. 
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If  such  last-mentioned  notice  is  to  be  served  within  the  juris-  ^eBAP*fxet 
diction  of  the  Court,  the  time  therein  specified  for  such  applica-  s^^^-^^ 
tion  to  be  made  by  the  defendant,  is  to  be  three  weeks  after  ser-  Within  what 
▼ice  of  such  notice,  but  if  such  notice  is  to  be  served  out  of  the  *"*  apply4"1 
jurisdiction  of  the  Court,  such  time  is  to  be  specially  appointed  by  ' 
the  Court  on  the  ex  parte  application  of  the  plaintiff  (i). 

By  the  64th  of  the  same  Orders,  in  pronouncing  the  decree,  the  Court  may 
Court  may,  either  upon  the  case  stated  in  the  bill,  or  upon  that  appoint  re- 
case,  and  a  petition  presented  by  the  plaintiff  for  the  purpose,  as  direct  Bequea- 
the case  may  require,  order  a  receiver  of  the  real  and  personal  es-  tration, 
tate  of  the  defendant,  against  whom  the  bill  has  been  ordered  to  and  W™*11*- 
be  taken  pro  confesso,  to  be  appointed  with  the  usual  directions, 
or  direct  a  sequestration  of  such  real  and  personal  estate  to  be 
issued,  and  may  (if  it  appears  to  be  just)  direct  payment  to  be 
made  out  of  such  real  and  personal  estate  of  such  sum  or  sums  of 
money,  as  at  the  hearing,  or  any  subsequent  stage  of  the  cause, 
the  plaintiff  appears  to  be  entitled  to ;  provided  that,  unless  the 
decree  be  absolute,  such  payment  is  not  to  be  directed  without  se- 
curity being  given  by  the  plaintiff  for  restitution,  if  the  Court  Upon  security 
afterwards  thinks  fit  to  order  restitution  to  be  made ;  but  no  pro-  for  restitution, 
ceeding  is  to  be  taken,  and  no  receiver  appointed  under  the  de- 
cree, nor  any  sequestrator  under  any  sequestration  issued  in  pur- 
suance thereof,  is  to  take  possession  of,  or  in  any  manner  inter- 
meddle with  any  part  of  the  real  or  personal  estate  of  a  defendant, 
and  no  other  process  is  to  issue  to  compel  performance  of  the  de-  No  process 
cree  without  leave  of  the  Court,  which  is  to  be  obtained  on  motion,  without  leave, 
with  notice  served  on  such  defendant,  or  his  solicitor,  unless  the 
Court  dispenses  with  such  service  (£). 

By  the  89th  Order  of  May,  1845,  any  defendant  waiving  all  ob- 
jection to  the  Order,  to  take  the  bill  pro  confesso,  and  submitting 
to  pay  such  costs,  as  the  Court  may  direct,  may  before  enrolment 
of  the  decree,  have  the  cause  reheard,  upon  the  merits  stated  in 
the  bill ;  the  petition  for  rehearing  being  signed  by  counsel,  as 
other  petitions  for  rehearing.  By  the  00th  Order,  in  cases  where 
a  decree  is  not  absolute  under  Order  83,  the  Court  may  order  the 
same  to  be  made  absolute,  on  the  motion  of  the  plaintiff,  made, 

1.  After  the  expiration  of  three  weeks,  from  the  service  of  a 
copy  of  the  decree  on  a  defendant,  where  the  decree  has  been 
served  withiq  the  jurisdiction. 

(t)  87th  Order,  May,  1845.  (*)  88th  Order. 


£60  Of  taking  BiUs  pro  Confesso  : 

Wj!F\wiree  2.  After  the  expiration  of  the  time  limited  by  the  notice  provid- 
ed for  by  Order  86,  where  the  decree  has  been  served  without  the 
jurisdiction. 

3.  After  the  expiration  of  three  years  from  the  date  of  the 
decree,  where  a  defendant  has  not  been  served  with  a  copy  thereof 
And  such  order  may  be  made  either  on  the  first  hearing  of  such 
motion,  or  on  the  expiration  of  any  further  time,  which  the  Court 
may,  on  the  hearing  of  such  motion,  allow  to  the  defendant  for 
presenting  a  petition  for  leave  to  answer  the  bill. 

Where  the  decree  is  not  absolute  under  Order  83,  and  has  not 
not  made  abac-  ^en  made  absolute  under  Order  90,  and  a  defendant  has  a  case 
lute,  on  what    upon  merits  not  appearing  in  the  bill,  he  may  apply  to  the  Court 
antrormitted    DT  Petition,  stating  such  case,  and  submitting  to  such  terms  with 
to  answer.        respect  to  costs  and  otherwise,  as  the  Court  may  think  reasonable, 
for  leave  to  answer  the  bill ;  and  the  Court  being  satisfied  that 
such  case  is  proper  to  be  submitted  to  the  judgment  of  the  Court, 
may,  if  it  thinks  fit,  and  upon  such  terms  as  seem  just,  vacate 
the  enrolment  (if  any)  of  the  decree,  and  permit  such  defendant 
to  answer  the  bill  (1) ;  and  if  permission  be  given  to  such  defen- 
dant to  answer  the  bill,  leave  may  be  given  to  file  a  separate  re- 
plication to  such  answer  ;  and  issue  may  be  joined,  and  witnesses 
examined,  and  such  proceedings  had,   as  if  the  decree  had  not 
been  made,  and  no  proceedings  against  such  defendant  had  been 
had  in  the  cause  (/). 
How  fiur  rights     And  by  the  92nd  Order,  the  rights  and  liabilities  of  any  plain- 

**?  u?b4iUUe8    tiff  or  defendant,  under  a  decree  made  upon  a  bill  taken  pro  con- 
extend  to  rep-  . 
.lesentatives.    fesso,  extend  to  the  representatives  of  any  deceased  plaintiff  or 

defendant,  and  to  any  persons  or  person  claiming  under  any  per- 
son who  waB  plaintiff  or  defendant  at  the  time  when  the  decree 
was  pronounced  ;  and  with  reference  to  the  altered  state  of  par- 
ties and  any  new  interests  acquired,  the  Court  may,  upon  motion 
or  petition,  served  in  such  manner,  and  supported  by  such  evi- 
dence as,  under  the  circumstances  of  the  case,  the  Court  deems 
sufficient,  permit  any  party,  or  the  representative  of  any  party, 
to  file  such  bill  or  bills,  or  to  adopt  such  proceedings  as  the  na- 

(J)  91st  Order,  May,  1845. 

(1)  A  defendant,  who  has  suffered  the  bill  to  be  taken  pro  coi^fe***,  and 
a  decree  to  be  entered  by  default,  may,  under  the  special  circumstances 
of  the  case,  be  let  into  a  defence  on  terms.  Relief  is  a  matter  of  sound  dis- 
cretion.    Wooster  v.  WoodhuU,  1  John.  Ch.  539;  Parker  v.  Grant,  ib.  Q0. 

But  where  in  such  case  there  had  been  gross  negligence  on  the  part  of  the 
defendant,  and  a  witness  of  the  plaintiff  had  died,  relief  was  refused,   lb. 
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tn-re  and  circumstances  of  the  case  require,  for  the  purpose  qf  p*5?ti{X  unfef 
having  the  decree  (if  absolute)  duly  executed,  or  for  the  purpose  v^s^4^x 
of  having  the  matter  of  the  decree  (if  not  absolute)  duly  con- 
sidered, and  the  rights  of  the  parties  duly  ascertained  and  deter- 
mined. 

As  the  last-mentioned  Orders  pf  May,  1845,  will  hereafter 
regulate,  in  nearly  all  respects,  the  practice  in  taking  decrees  pro 
comfesso,  it  is  not  necessary  to  set  forth  at  length  the  statutes  or 
orders  which  were  previously  in  operation.  Since  however  the 
sections  of  1  Will.  IV-  o.  36,  applicable  to  this  subject,  are  not 
repealed,  cases  may  possibly  still  occur  under  them,  and  therefore 
it  will  he  convenient  shortly  to  state  their  effect, 

The  3rd  section  enables  the  Court,  as  soon  as  a  decree  has  Process  by  se- 
heen  made  against  an  absconding  defendant*  to  issue  process  to  STb'wstito- 
coinpel  the  performance  of  such  decree,  either  by  an  immediate  tion. 
sequestration,  or  by  causing  possession  pf  the  estate  or  effects  de* 
manded  to  be  delivered  to  the  plaintiff,  or  otherwise,  as  the  nature 
of  the  case  shall  require ;  and  it  likewise  enables  the  Court,  either 
to  order  the  plaintiff  tq  be  paid  his  demand  out  of  the  sequestered 
estate,  (the  plaintiff  giving  security  for  the  restitution,)  or  if  the  Plaintiff  pv- 
plaintiff  refuse  to  give  security,  then  to  order  that  the  sequestered  m*  §ec,mty- 
estate,  or  the  estate  of  which  possession  has  been  decreed  to  be  de- 
livered, do  remain  under  the  direction  of  the  Court,  either  by  ap- 
pointing a  receiver  or  otherwise,  until  an  appearance  has  been  en- 
tered by  the  defendant 

The  4th  section  directs,  in  a  like  c?se,  the  service  of  a  copy  Service  of 
of  the  decree  upon  the  defendant,  if  he  be  in  custody  or  forth*  copy  of  decree, 
coming  before  process  is  taken  out  to  compel  performance  thereof 

The  5th  section  provides  for  service  of  a  copy  of  the  decree  Within  what 
upon  the  defendant,  if  he  shall,  within  seven  years  from  the tiroe- 
making  of  the  decree,  return  or  becorne  publicly  visible  ;  or  if  the 
defendant  shall  die  within  the  seven  years,  and  before  his  return, 
ox  shall  die  in  custody,  before  service  of  a  copy  of  the  decree,  then, 
upon  his  heir  or  personal  representative,  according  to  the  circum- 
stances therein  set  forth. 

By  section  7,  it  is  enacted,  "  that  if  any  person  so  served  with  Petition  for 
a  copy  of  such  decree,  shall,  within  six  months  after  such  service,  an8wennff 
oi  if  any  pexson,  not  being  *>  served,  shall,  within  seven  years 
next  after  the  making  such  decree,  appear  in  Court,  and  petition 
to  be  heard  with  respect  to  the  matter  of  such  decree,  and  shall 
pay  down  or  give  security  for  payment  of  such  costs,  as  the  Court 
shall  think  reasonable  in  th,at  behalf,  the  person  so  petitioning,  or 
his  representatives,  or  any  person  claiming  under  him  by  virtue 
49# 
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Practice  under 
lW.IV.c.36. 


When  abso- 
lute. 


Applied  only 
to  cases  where 
defendant  had 
absconded. 


Orders  of  May, 
1845,  apply  to 
all  cases, 


of  any  act  done  before  the  commencement  of  the  suit,  may  be  per- 
mitted to  answer  the  bill  exhibited,  and  issue  may  be  joined,  ud 
witnesses  on  both  sides  may  be  examined,  and  such  other  pro- 
ceedings, decree  and  execution,  may  be  had  thereon,  as  there 
might  have  been  in  case  the  same  party  had  originally  appeared, 
and  the  proceedings  had  then  been  newly  begun,  or  as  if  no  for- 
mer decree  or  proceedings  had  been  in  the  same  cause." 

By  the  8th  section,  it  is  provided,  that  if  any  person,  again* 
whom  such  decree  shall  be  made,  his  heirs,  executors  or  adminis- 
trators shall  not,  within  seven  years  next  after  the  making  of  snch 
decree,  appear  and  petition  to  have  the  cause  reheard,  and  pay 
down,  or  give  security  for  payment  of  such  costs  as  the  Court 
shall  think  reasonable  in  that  behalf,  such  decree,  made  as  afore- 
said, shall  stand  absolutely  confirmed  against  the  person  against 
whom  such  decree  shall  be  made,  his  heirs,  executors  and  admin- 
istrators, and  against  all  persons  claiming,  or  to  claim,  by,  from 
or  under  him  or  any  of  them,  by  virtue  of  any  act  done  or  to  be 
done,  subsequent  to  the  commencement  of  such  suit ;  and  at  the 
end  of  such  seven  years  it  shall  and  may  be  lawful  for  the  Court 
to  make  such  further  order  as  shall  be  just  and  reasonable,  accord- 
ing to  the  circumstances  of  the  case. 

It  may  be  observed,  that  under  the  statute  a  decree  did  not  be- 
come absolute  against  a  defendant  who  had  absconded,  and  had 
never  been  served  with  a  copy  until  the  expiration  of  seren  years 
from  the  date  of  the  decree,  whereas,  under  the  90th  Order  of 
May,  1845,  the  Court  may,  in  the  same  case,  order  the  decree  to 
become  absolute,  after  the  expiration  of  three  years  from  the  date 
of  the  decree. 

The  provisions  of  the  statute  applied  only  to  cases  where  the 
defendant  absconded  to  avoid  being  served  with  process,  wi 
the  meaning  of  the  third  section  (»).     In  all  other  cases,  a 
decree  made  upon  taking  a  bill  pro  conftsso,  was  absolute  in 
first  instance,  and  no  day  was  given  for  showing  cause  ag 
it  (o). 

The  Orders  of  May,  1845,  however  apply,  as  we  hare  seen, » 
well  to  suits  where  the  defendant  absconds,  as  to  other  cases 
where  the  plaintiff  is  enabled  to  have  his  bill  taken  po  tty®*- 
They  introduce  as  we  have  seen  some  peculiarities  into  the 
ner  of  proceeding  under  a  decree  obtained  by  the  bill  ^8 
pro  confesso,  but  in  all  respects,  other  than  those  before  state* 


(n)  Ante,  page  514. 

(o)  Landon  v.  Ready,  1 S.  dt  S 


ve*tf; 


Ogilvie   v.  Hearne,  13  V»     ' 
,44;    Kaightr.Young.SV.AB.l* 
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decree  pro  confesso  is  executed  in  the  same  manner  as  a  decree  Subsequent 
made  upon  a  regular  hearing.  In  the  case  of  King  v.  Bryant  (p),  ^^p^-^ 
the  plaintiff  had  obtained  the  ordinary  decree  in  a  foreclosure  suit, 
by  having  his  bill  taken  pro  confesso.  Thereupon,  notwithstand- 
ing the  defendant  was  in  custody.  The  plaintiff  proceeded  to  take 
the  accounts  before  the  Master  ex  parte,  and  the  question  arose, 
whether  he  was  regular  in  so  doing.  Lord  Gottenham  decided 
that  he  was  not  so,  observing,  "  The  Court  punishes  the  defen- 
dant's default  in  refusing  to  answer,  by  giving  to  the  plaintiff  the 
benefit  of  a  decree  upon  the  bill  as  confessed ;  but  there  the  ad- 
vantage stops  :  and  when  the  decree  is  once  pronounced,  the 
subsequent  duty  of  the  Court  and  its  officers,  is  to  execute  the 
decree  in  the  ordinary  way."  It  may  be  observed,  that  in  this 
case  the  defendant  was  in  custody,  and  therefore  capable  of  being 
served.  It  was  said  in  the  argument,  that  there  is  a  distinction 
between  such  a  case,  and  one  under  the  statute  for  want  of 
appearance,  where  the  defendant  has  absconded.  In  the  latter 
case,  there  being  no  one  whom  the  plaintiff  can  serve,  all  the  sub- 
sequent proceedings  must  (q)  necessarily  be  ex  parte. 

With  respect  to  bills  for  discovery,  the  Orders  of  May,  1845,  Bills  for  die- 
do  not  make  any  distinction  between  such  bills,  and  bills  for  re-  coyery 
lief  (1);  but  the  stat.  1  Will.  IV.  c.  36,  s.  13,  gives  an  addition- 
al facility  in  obtaining  the  order  to  take  a  bill  for  discovery  pro 
confesso  as  against  a  person  having  privilege  of  Parliament. 
For  in  the  case  of  a  bill  for  relief,  no  order  to  take  the  bill  pro 
confesso  can  be  obtained  against  a  privileged  defendant,  until  the 
writ  of  sequestration  has  issued ;  but  under  the  13th  section  of 
that  act,  in  the  case  of  a  bill  for  discovery,  the  Court  may,  upon 
the  application  of  the  plaintiff,  as  soon  as  the  time  for  answering 
has  expired,  although  no  sequestration  has  issued,  order  the  bill 
to  be  taken  pro  confesso,  unless  the  defendant  shall  within  eight 
days  after  being  served  with  such  order,  show  good  cause  to  the 
contrary.  With  this  exception,  there  does  not  seem  to  be  any 
difference  between  the  case  of  a  bill  for  discovery  and  one  for 
relief,  so  far  as  regards  the  practice  in  obtaining  an  order  to  take 
the  bill  pro  confesso  ;  but  after  the  preliminary  order  is  obtained, 

(p)  3M.&C.  191.  1833,  there  cited ;  Donicetti  v.  Latti, 

(?)  Thompson  v.  Trotter,  10  Dec.    2  Dick.  588. 

(1)  Where  the  bill  is  for  relief  only,  and  states  sufficient  ground,  the  pro- 
cess for  contempt  to  compel  an  answer,  is  not  necessary.  Caines  t.  Fisher. 
1  John.  Ch.  8. 
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Bills  for  there  does  not  seem  to  be  any  necessity  for  a  further  hearing  of 
^i»overy^  ^e  cause>  unless  it  is  rendered  necessary  by  the  81st  Order  of 
'  May,  1845. 
Whether  the  There  is  a  case,  of  Logan  v.  Grant  (r),  before  Sir  T.  Planter. 
1  Will.  IV.  c.  V.  C,  by  the  report  of  which  it  wqold  appear,  that  be  considered 
pUm  to^uf  for that  the  13th  KCtion>  JU8t  referred  to,  applied  to  bills  for  relief,  as 
•relief.  well  as  to  those  lor  discovery,  and  that  he  made  an  order  to  take 

a  bill  pro  confosso,  upon  this  construction  of  the  Act.     In  the  case 
before  him,  a  sequestration  had  issued,  so  that  by  the  ordinary 
practice  of  the  Court,  independent  of  the  statute,  the  plaintiff  was 
entitled  to  have  his  bill   taken  pro  canfosso  ($);  consequently, 
there  was  no  occasion  for  any  decision  upon  the  statute.     The 
words  of  the  13th  section  seem  clearly  applicable  only  to  bills  for 
discovery ;  and  this  is  the  construction  which  was  put  upon  them 
by  Lord  Eldon  (*). 
After  order,         After  the  order  has  been  pronounced  by  the  14th  sect  of  1 
may  be  read  in  Will.  IV.  c.  30,  "  the  bill,  or  an  examined  copy  thereof,  shall  be 
taken  and  read  in  any  Court  of  Law  or  Equity,  as  evidence  of 
the  facts,  and  matters,  and  things  therein  contained,  in  the  same 
manner  as  if  such  facts,  matters,  and  things,  had  been  admitted 
to  be  true,  by  the  answer  of  the  defendant  put  into  such  bill  (1) ; 
and  such  bill  so  taken  pro  confesso,  shall  be  received  and  taken 
in  evidence  of  such  and  the  same  facts,  and  on  behalf  of  sack 
and  so  many  persons,  as  the  answer  of  the  defendant  to  the  said 
hill  could  and  might  have  been  read  and  received  in  evidence  of, 
in  case  such  answer  had  been,  put  in  by  the  defendant  thereto, 
and  had  admitted  the  same  facts,  matters,  and  circumstances,  sain 
such  bill  stated  and  set  forth ;  and  in  like  manner,  every  other  bill 
of  discovery  taken  pro  confcsso,  under  any  of  the  provisions  of 
this  Act,  shall  or  may  be  taken  and  read  in  evidence  of  the  facts, 
and  matters,  and  things  therein  contained,  to  the  extent  aforesaid." 
It  may  be  observed,  that  this  last  provision  for  making  the  bill 
evidence,  is  not  confined  to  privileged  defendants,  bat  it  applies 
to  all  cases  where  the  bill  is  taken  pro  confesso  under  the  provi- 
sions of  the  Act ;  it  does  not  seem  that  there  is   any  direct 
order  or  statute,  making  a  bill  taken  pro  confesso  otherwise  than 
iinder  the  Act,  evidence  against  the  defendant  (2). 

(r)  1  Mad.  626,  ex  relatione.  (t)  Jones  v.  Davis,  17  Ves.  368. 

(*)  See  page  547. 

(1)  See  ante,  577,  note ;  Stafford  v.  Brown,  4  Paige,  960,  cited  ante,  538, 
in  note. 

(2)  As  to  authority  to  appear  for  a  body  politic,  see    the   Cape  8aals 
Company's  Case,  3  Bland,  606. 
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CHAPTER    XL 


OF  THE  DEFENCE   TO   A   SUIT. 


In  the  preceding  Chapters  the  attention  of  the  reader  has  been  Course  of  pro- 
principally  directed  to  the  case  on  the  part  of  the  plaintiff,  the  ^fo^efen- 
method  of  submitting  it  to  the  Court,  and  the  means  provided  by  dant. 
the  practice  of  the  Court  for  compelling  the  defendant  to  submit 
himself  to  its  jurisdiction ;  or,  in  case  of  his  refusal,  of  depriving 
him  of  the  benefit  of  his  contumacy  by  giving  to  the  plaintiff  the 
relief  to  which  the  justice  of  his  case  appears  to  entitle  him.     I 
shall  now  proceed  to  consider  the  line  of  conduct  to  be  pursued 
by  a  defendant  who  is  willing  to  submit  himself  to  the  authority 
of  the  Court,  and  to  abide  its  decision  upon  the  matter  in  liti- 
gation. 

The  first  step  to  be  taken  by  a  defendant  who  intends  to  defend  Employment 
the  suit,  after  he  has  been  served  with  the  subpoena,  is  to  employ  of  a  ■olicitor. 
a  solicitor  to  appear  for  him.     The  employment  of  a  solicitor,  for 
that  purpose,  is  not  absolutely  necessary,  as  he  may  choose  to 
defend  the  suit  in  person,  in  which  case  he  must  apply  immediate- 
ly to  the  Clerk  of  Records  and  Writs  to  enter  his  appearance  (a).  Special  author- 
It  is  usual,  however,  to  employ  a  solicitor ;  and  it  is  to  be  observ-  itv  unnecesea- 
ed,  that  a  special  authority  is  not  necessary  to  enable  a  solicitor 
to  undertake  the  business,  and  that  he  may  do  so  under  a  general 
authority  to  act  as  solicitor  for  his  client  (b) ;  a  solicitor,  however, 
ought  not  to  take  upon  himself  to  appear  for  a  defendant  without 
some  authority,   and   where  one  without   any  instruction  had 
caused  an  appearance  to  be  entered  for  an  infant  defendant,  the 
appearance  was  ordered  to  be  set  aside,  and  the  solicitor  to  pay 
the  costs  (c)  (1). 


(a)  See  20th  Order,  October,  1842,    ante,  page  352. 
age  513.  (e)  Richards  v.  Dadley,  R< 

(ft)  Wright  v.  Castle,  3  Mer.  12;    tings  after  Trin.  Term.  1837. 


(1)  See  Amer.  Ins.  Co.  v.  Oakley,  9  Paige,  496. 
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Different  sorts      The  defendant  having  appeared  to  the  subpcena  and  taken  a 

f^^JI^ls  °°Py  °^  tne  D*^> tne  next  Pom*  *°r  consideration  in  the  ordinary 
course  of  the  cause  is,  the  nature  of  the  defence  to  be  pat  in. 

It  will  be  recollected  tjiat  by  the  form  of  subpcena,  the  defen- 
dants upon  whom  this  writ  is  served  are  commanded  at  a  certain 
day  personally  to  appear  before  the  Court ;  and  to  answer  con- 
cerning such  things  as  shall  then  and  there  be  alleged  against 
them  (©!) ;  so  that  the  first  thing  which  a  defendant  is  required  to 

orpleiuUrrer  **°  a^er  appc^ance,  is  to  answer  the  bill.  It  may,  however,  hap- 
pen from  some  cause,  either  apparent  on  the  face  of  the  bill  itself, 
or  capable  of  being  concisely  submitted  to  the  Court,  that  the 
pUjntjflf  js  not  entjtied  tp  the  relief  whiGji  he  has  prayed;  or  if  he 
is  entitled  to  the  assistance  of  the  Court,  he  may  not  be  entitled  to 

To  whole  bill  relief  upon  all  the  points  upon  which  he  claims  it ;  in  such  cases 
the  defendant  may,  if  bis  objection  goes  to  the  whole  relief,  sub- 
mit the  grounds  upon  which  he  considers  the  plaintiff  not  entitled 
tp  what  he  seeks,  in  a  concise  form  to  the  Court,  and  pray  the 
judgment  of  the  Court  whether  he  is  bound,  under  the  circum- 

Or  only  to        stances,  to  put  in  any  further  or  other  answer  to  the  bill ;  or,  if 

part. .  ne  objects  tp  part  only  of  the  relief,  he  may  answer  that  portion 

only  of  the  bill  which  is  material  to  the  relief  which  he  does  not 
objept  to,  and  submit  tp  the  judgment  pf  the  Court  whether  he  is 
bound  to  answer  the  rest.     This  species  of  defence,  if  the  objec- 
tion appears,  upon  the  face  of  tjie  |>ill  itself,  js  made  bj  demurrer; 
but  if  it  depends  upon  any  matter  not  in  the  bill,  it  must  be  sub- 
mitted tp  the  Court  in  the  form  of  a  plea.    If  the  defence  sub- 
mitted to  the  Court  in  either  of  t}ie  above  forms  is  admitted,  ox 
held  upon  argument  to  be  goofl,  the  effect  of  it,  if  it  be  a  demur- 
rer, is  to  put  the  bill,  or,  that  part  of  it  which  has  been  demurred 
to,  put  of  Court ;  or,  if  it  foe  a  plea,  to  limit  the  matter  in  dis- 
pute to  the  question,  whether  the  point  raised  by  it  be  true  or 
not  ;  in  which  case,  if  the  defendant  succeeds  in  establishing  the 
point  raised  by  the  plea  by  evidence  at  the  hearing,  the  bill,  so  far 
as  it  is  covered  by  the  plea,  wi)l  be  dismissed.     If  the  demurrer 
or  plea  be  held  upon  argument  to  be  bad,  the  effect  of  the  judg- 
ment of  the  Court,  in  general,  is,  that  the  defendant  must  put  in  aa 
answer  to  the  bill ;  he  may,  however,  if  his  first  defence  has  been 
by  demurrer,  be  admitted,  under  certain  circumstances,  to  dispute 
the  right  of  the  plaintiff  to  call  upon  him  for  an  answer,  by  meaas 
of  a  plea ;  or  he  may  still  submit  reasons  why  he  should  not  be 
called  upon  to  answer  the  whole  of  the  bill  by  demurring  or  plead- 

(<*)  Ante,  page  496. 
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ing  to  a  portion  of  it  only.     If  the  defendant  has  no  reasons  of  Different  sorts 

the  above  nature  to  offer  why  he  should  not  be  called  upon  to  ^^J!^\ 

answer  the  plaintiff's  bill,  or  if,  having  offered  any  such  reasons,  By  answer. 

they  are  overruled,  the  course  of  the  Court  requires  that  he  should 

put  in  a  full  answer  to  the  bill,  unless,  indeed,  being  a  case  in 

which  the  relief  claimed  by  the  plaintiff  would,  if  granted,  be 

beneficial  to  himself,  he  thinks  proper  to  relinquish  the  benefit  he 

might  derive  from  it,  which  he  can  do  by  putting  in  a  species  of 

answer  called  a  disclaimer,  by  which  he  disclaims  all  interest  in  Or  disclaimer. 

the  matters  in  question  in  the  suit. 

In  the  ensuing  Chapter,  the  several  methods  of  defence  above 
alluded  to  will  be  discussed,  and  the  reader's  attention  will  be 
drawn  to  the  practice  relating/  1st,  to  Demurrers;  2ndly,  to 
Pleas  y  3rdiy,  to  Disclaimers ;  4thly,  to  Answers ;  and  lastly,  as 
all  or  any  of  the  matters  above  pointed  out  may,  in  certain  cases, 
be  joined  in  a  defence  to  one  bill,  the  practice  arising  from 
such  a  combination  of  defences  will  be  discussed.  But  before 
we  proceed  to  the  different  modes  of  defence,  it  will  be  right  to 
consider  the  practice  of  the  Court  with  regard  to  entering  appear- 
ances (1). 

(1)  Story  Eq.  PI.  $  433,  et  seq. 


Appearance ; 


CHAPTER  XII. 


APPEARANCE. 


Section  I.  —  Of  Appearance  in  General. 

Object  of  an-        Appearance  is  the  process  by  which  a  person  against  whom  a 
pearing.  bill  has  been  filed  submits  himself  to  the  jurisdiction  of  the  Court 

Necessary  in  And  it  is  generally  necessary,  in  order  to  give  to  the  Court  cog- 
all  cases,  nizance  of  the  matter  in  dispute,  that  the  defendant  should  ap- 
pear (1).  This  rule  was  adopted  from  the  ancient  Civil  Law,  ac- 
cording to  which  no  decree  could  be  had  against  an  absent  person, 
against  whom  process  has  been  issued,  but  who  could  not  be 
brought  in  to  appear  (a) ;  and  it  was  so  strictly  observed,  that, 
till  the  stat.  5  Geo.  II.  c.  25  (6),  a  decree  pro  confesso  could  not 
be  made  against  a  defendant,  for  whom  no  appearance  had  been 
Except  where  entered.  That  statute  first  empowered  the  Court,  in  the  case  of 
sconds.  *  defendant  absconding  to  avoid  its  process,  to  order  the  bill  to  be 
taken  pro  confesso,  against  such  defendant,  although  no  appear- 
ance had  been  entered  for  him ;  and  as  its  provisions,  as  we  have 
seen,  are  still  in  force  under  the  1  Will.  IV.  c.  36,  ss.  3,  ef  stq., 
a  bill  may  still,  under  that  statute,  be  taken  pro  confesso  against 
a  defendant,  without  a  previous  appearance  being  entered  for  him, 
although  the  Orders  of  May,  1845,  would  seem  to  require  that  in 
such  cases  the  plaintiff  should  first  enter  an  appearance  for  the  de- 
fendant (c)  (2). 

(«)  Gilb.  Evid.  Rom.  96.  1  Will.  IV.  c.  36,  p.  514. 

(b)   Repealed  and  re-enacted  by        (c)  Page  G23. 

fl)  A  demurrer  to  the  bill,  signed  by  the  Attorney-general  of  a  State,  is  a 
sufficient  appearance  by  such  State,  in  a  suit  brought  against  it.  New  Jer- 
sey*. New  York,  6  Peters,  323. 

Where  a  defendant  puts  in  an  answer,  which  is  read  in  Court,  by  < 


of  the  opposite  counsel,  and  ordered  to  be  filed,  and  a  decretal  order  is  mas* 
thereon  in  favor  of  the  defendants,  it  is  an  appearance  on  the  records  of  the 
Court.    Livingston  v.  Gibbons,  4  John.  Ch.  94 

(2)  Where  a  defendant  is  proceeded  against  as  an  absentee,  he  is  entitled 
of  course  without  an  affidavit  of  merits,  at  any  time  before  a  sale  under  the 
decree,  to  come  in  and  make  his  defence,  if  he  has  any,  upon  payment  ef 


Appearance.  569 

The  various  circumstances  under  which  the  plaintiff  is  enabled  Different  sorts 
to  enter  an  appearance  for  a  defendant  have  been  already  stated,  °^^p^^^oe 
and  need  not  here  be  repeated  (d). 

Appearances  are  either  voluntary  or  compulsory  (e).    Voluntary,  Different  sorts 
when  the  defendant  comes  in  upon  the  return  of  the  subpoena ;  of  W®**10- 
compuhory,  where  the  appearance  is  entered  for  the  defendant,  or 
is  the  consequence  of  any  process  of  contempt. 

There  is  also  another  species  of  appearance,  viz.,  appearance  With  registrar. 
with  the  Registrar.  This  formerly  differed  from  the  ordinary  ap- 
pearance, which  was  only  entered  with  the  clerk  in  Court  for  the 
party  appearing,  and  communicated  by  him  to  the  clerk  in  Court 
for  the  plaintiff,  in  that  it  was  entered  upon  the  records  of  the 
Court  (g),  but  now  all  appearances  are  entered  by  the  Clerk  of 
Records  and  Writs,  not  as  the  agents  of  the  parties,  but  as  the 
officer  of  the  Court,  consequently  it  would  seem  that  all  appear- 
ances are  now  upon  the  records  of  the  Court.  The  practice,  how- 
ever, of  entering  an  appearance  with  the  Registrar  will  probably 
continue  when  the  defendant  has  to  enter  into  any  special  under- 
taking upon  his  appearance. 

A  defendant  may  also  appear  gratis,  which  takes  place  where  Gratis. 
he  does  so  before  he  has  been  served  with  a  subpoena. 

The  place  at  which  appearances  are  entered,  as  stated  in  the  Place  where 
memorandum  at  the  foot  of  the  writ,  is,  "  at  the  Retard  and  Writ  ^enter^d" 
Clerks  Office,  in  Chancery  Lam"  This  memorandum  is  affixed 
for  the  purpose  of  apprizing  the  party  upon  whom  the  writ  is 
served  of  the  place  to  which  he  is  to  go,  in  case  he  is  desirous  of 
appearing  without  the  intervention  of  a  solicitor.  Usually,  how- 
ever, the  defendant,  upon  being  served  with  the  subp&na,  era- 
ploys  a  solicitor  of  the  Court  to  take  the  necessary  steps  on  his 
behalf  (1). 

In  genera],  where  a  husband  and  wife  are  served  with  a  sub-  By  husband 
poena,  a  separate  appearance  by  the  wife  will  be  irregular ;  the  **"*  wife* 
husband  should  appear  for  both,  and  if  he  omits  to  do  so,  an  at- 


t 


d)  See  Ch.  VIII.  sees.  3,  4  &  5.  (g)  For.  Rom.  82. 

»  1  Harr.  112. 


such  costs  as  the  Court  may  deem  reasonable.  Jermain  v.  Langdon,  8  Paige, 
41 ',  Everts  v.  Beeker,  8  raige,  506.  See  ante,  516,  note,  respecting  no- 
tice in  case  of  absent  defendant*,  and  the  mode  of  taking  decrees  against 
them. 

(1)  The  usual  mode  of  appearing  in  New  York,  is  by  entering  an  appear- 
ance with  one  of  the  clerks  of  the  Court ;  but  a  notice  by  the  defendant's 
solicitor  of  an  appearance,  given  to  the  plaintiff's  solicitor,  without  an  en- 
try in  the  clerk's  minutes,  would,  it  seems,  be  binding  on  the  party.  Living- 
ston v.  Gibbons,  4  John.  Ch.  94. 

vol.  i.  60 
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Different  Sorts  tachment  may  go  against  both  (A)  (1).  And  therefore,  where  a 
ppearance.  ^  was  ^^  against  a  husband  and  wife,  and  the  husband  only 
appeared  for  himself,  and  put  in  a  demurrer  in  their  joint  names, 
an  attachment  was  issued  against  both  for  the  non-appearance  of 
the  wife  (i).  And  so  where  a  husband  is  served  without  the  wife, 
he  must,  if  he  have  notice  that  his  wife  is  also  a  defendant,  ap- 
pear for  both  j  but  in  that  case  the  attachment  will  go  against  him 
alone  (k). 

But  although  a  wife  cannot,  in  general,  appear  by  herself,  there 
are,  as  we  have  seen,  cases  in  which  the  Court  will  permit  a  sub- 
poena to  be  served  upon  her  alone  (/). 

An  infant  must  appear  by  his  guardian  ad  litem  (I)  (2). 

Idiots  and  lunatics  also  appear  by  their  guardians,  who  are  gen- 
erally their  committees,  unless  the  interests  of  such  committees  are 
adverse,  in  which  case  another  person  must  be  appointed  (m)  (3). 


In  what  cases 
wife  may  ap- 
pear alone. 


By  infant. 

By  idiots  and 
lunatics. 


Section  II. 


(m)  Ante,  page  161. 
(n)  See  page  517,  and  for  compu- 
tation of  time,  see  page  404. 


Of  Voluntary  Appearance. 

Voluntary  appearance  is  where  the  defendant,  having  been 
served  with  the  subpoena,  obeys  its  injunctions  either  upon  or  be- 
fore the  day  of  its  return.  We  have  seen  before,  that  a  defendant 
has  now  in  all  cases  eight  days  after  the  service  of  the  subpeena, 
within  which  he  must  appear  (n).  The  course  for  a  defendant, 
who  intends  to  appear,  is,  personally  or  by  his  solicitor,  to  instruct 

(h)  Prac.  Keg.  37. 

(0  Cary,  92. 

(k)  Prac.  Reg.  37. 

(I)  See  ante,  page  535. 

(1)  Where  a  bill  is  filed  against  husband  and  wife,  the  husband  is  bound 
to  enter  a  joint  appearance,  and  put  in  a  joint  answer  for  both.  Leaiitt  r. 
Cruger,  1  Paige,  421. 

(2)  Ante,  203,  et  seq.  and  notes.  Infants  can  only  appear  and  answer  by 
their  guardian  appointed  for  that  purpose.  And,  it  is  erroneous  to  proceed 
against  them  till  such  appointment.  Irons  «.  Crist,  3  A.  K.  Marsh.  143 ; 
BradweU  v.  Weeks,  1  John.  Ch.  325. 

It  is  irregular,  after  appointment  of  a  guardian,  for  an  infant  to  take  the 
bill  pro  eonfesso  against  him  for  want  of  an  appearance  or  of  answer.  Cor- 
neal v.  Sthreshlev,  1  A.  K.  Marsh,  471. 

(3)  A  party  who  takes  a  copy  of  a  bill  filed  against  him  as  committee  of  a 
lunatic,  and  enters  his  appearance  without  his  addition  of  committee,  Ac. 
cannot  afterwards,  after  suffering  the  plaintiff  to  go  on  to  a  final  decree, 
object  that  the  submrna  was  against  him  individually,  and  not  as  committee, 
&«.    Brasher  v.  Cortlandt,  2  John.  Ch.  247.    See  ante,  224,  note,  *B, 
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the  Record  and  Writ  Clerk,  in  whose  division  the  cause  is,  to  en-  How  Effected. 
*ter  an  appearance  for  him.     These  instructions  must  contain  the 
address  for  service  of  the  party  or  solicitor  (o). 

By  the  23d  Order  of  Oct.  1842,  when  any  solicitor  or  party  shall  Notice  to  be 
cause  an  appearance  to  be  entered,  or  an  answer,  demurrer,  plea,  &Yen- 
or  replication  to  be  filed,  he  shall,  on  the  same  day,  give  notice 
thereof  to  the  solicitor  of  the  adverse  party,  or  to  the  adverse  party 
himself,  if  he  acts  in  person. 

When  the  appearance  has  been  entered,  the  defendant's  solicitor  After  appear- 
can  procure  an  office  copy  of  the  bill  from  the  Clerk  of  Records  £J)£y  of  bill 
and  Writ  (p).  may  be  had. 

By  the  31st  Order  of  Dec.  1833,  office  copies  of  bills  are  to  con-  How  written, 
tain  only  one  folio,  consisting  of  ninety  words,  in  every  page,  and 
to  be  reckoned,  as  to  schedules,  according  to  the  manner  directed 
by  the  General  Order  of  the  28th  Nov.  1743,  viz.,  they  are  to  be 
written  in  three  columns,  the  first  or  outer  column  and  the  third 

or  last  column  whereof  are  to  contain  respectively  the  dates  and  How  schedules 

-  .  .  .        ,  framed, 

sums  in  figures,  as  they  are  respectively  written  in  the  engross- 
ment of  such  schedules,  and  the  middle  columns  to  contain  four 
words  in  a  line  of  the  facts  or  matters  charged  in  such  accounts 
or  inventories  (q). 

Every  defendant  (or  set  of  defendants,  where  more  than  one  By  whom  it 
appears  by  the  same  solicitor  at  the  same  time)  is  bound  to  take  mnflt  ** taken* 
an  office  copy  of  the  bill,  unless  he  is  a  person  entitled  to  the  priv- 
ilege of  peerage,  and  has  been  served  with  a  copy  of  the  bill  at  the 
same  time  that  he  was  served  with  the  letter  missive  in  the  man- 
ner before  pointed  out,  in  which  case  he  is  not  obliged  to  take  or 
pay  for  any  other  copy  of  the  bill  (r).  In  the  case  of  Aked  v. 
Aked  (5),  the  V.  C.  of  England  held,  that  the  Clerk  of  Records 
and  Writs  is  not  compellable  to  file  the  answer  of  a  defendant  who 
has  refused  to  take  an  office  copy  of  the  bill.  The  statute  1  Will. 
IV.  c.  36,  s.  15,  rule  14,  also  provides,  that  where  a  defendant  is 
in  custody  for  a  contempt  in  not  appearing,  and  shall  be  able  to 
put  in  his  answer  by  borrowing  or  obtaining  a  copy  of  the  bill 
without  taking  an  office  copy,  he  shall  not  be  compellable  to  take  , 

any  such  copy ;  but  the  Clerk  of  Records  and  Writs  may,  (if  he 
thinks  the  defendant  is  of  sufficient  ability  to  pay  for  an  office 
copy,)  require  him  to  make  an  affidavit  denying  his  ability,  in 
consequence  of  poverty,  to  pay  for  an  office  copy  of  the  bill  (t). 

(o)  17th  Order,  Oct.  1842,  page  (r)  Ante,  page  497;  Beanie's  Or- 

496.  ders,  395. 

(p)  3rd  Order,  Oct.  1842.  (*)  11  Sim.  437. 

lq)  Beames'  Orders,  395.  (i)  Page  552. 
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To  Amended 
Bills. 

When  appear- 
ance necessary 
to  amended 
bills. 


Of  preferring 
costs. 


4  Anne,  c.  16. 


When  bill 
prays  injunc- 
tion. 


At  what  time. 


In  what  man- 
ner. 


With  respect  to  appearances  to  amended  bills,  if  the  amendment 
is  made  before  answer,  and  the  defendant  has  appeared  to  the 
original  bill,  no  new  appearance  is  necessary,  bat  the  defendant 
has  the  full  period  for  answering  allowed  him,  from  the  time  when 
he  is  served  with  notice  of  the  amendment  («).  When  the 
amendment  is  made  after  answer,  the  plaintiff,  if  he  requires  a 
farther  answer,  must  serve  a  subpoena  (1) ;  in  which  case  an  ap- 
pearance must  be  entered  in  the  same  manner  as  an  appearance 
to  the  original  bill,  within  the  time  limited  by  the  writ. 

It  is  in  general  irregular  to  issue  a  subpoena  before  the  bill  is 
filed ;  so  that  if  the  defendant,  after  being  served  with  the  snb- 
posna,  discovers  that  no  bill  has  been  filed,  he  maj,  if  he  pleases, 
"  prefer  costs"  against  the  plaintiff;  that  is,  he  may  as  of  course 
obtain  a  subpoena  for  the  costs  incurred,  in  consequence  of  bis 
having  been  improperly  served  with  the  subpoena  (x). 

But  the  statute  4  Anne,  c.  16,  which  prohibits  a  subpoena  issu- 
ing till  after  the  bill  is  filed,  excepts  the  cases  of  bills  for  injunc- 
tions to  stay  waste,  or  to  stay  suits  at  law  commenced  (2).  The 
consequence  of  this  exception  is,  that  where  the  bill  prays  an  in- 
junction, it  need  not  be  on  the  file  before  the  return  of  the  sub- 
poena (y) ;  and  as  the  day  of  the  return  does  not  expire  till  twelve 
o'clock  at  night,  after  the  office  is  closed,  it  is  considered  that  the 
bill  is  in  time  if  it  be  on  the  file  at  the  time  of  opening  the  office 
the  following  morning.  As  moreover  it  is  impossible  to  ascertain 
till  the  bill  is  filed,  whether  it  pray  an  injunction  or  not,  the  de- 
fendant should  not  in  any  case  commence  proceedings  for  costs 
till  the  expiration  of  the  day  of  the  return,  or  till  he  has  discovered 
that  the  bill  does  not  pray  for  an  injunction.  When  he  has  ob- 
tained a  subpoena  for  his  costs,  if  upon  service  thereof  and  demand, 
the  plaintiff  refuse  to  pay  them,  an  affidavit  of  the  service,  de- 
mand, and  refusal  must  be  left  with  the  Record  and  Writ  Clerk, 
who  will  make  out  an  attachment  against  the  plaintiff  (z).     After 


(u)  Stanley  v.  Bond,  6  Beav.  490; 
16th  Order,  May  1845. 
(i)    Salmon  v.  Turner,  4    Beav. 


(y)  Turn.  &  V.  104. 
(z)    Hind.  96 ;     Empringham 
Short,  12  L.  J.  144. 


(1)  Ante,  487. 

(2)  In  New  York,  no  injunction  can  be  issued  in  any  ease,  nntil  the  MO 
is  filed.    2  Rev.  Stat.  (N.  Y.)  179,  §  77;  1  Barbour  Ch.  Pr.  615. 

Where  an  injunction  is  granted  ex  parte,  upon  the  filing  of  the  bill,  it  is 
irregular  for  the  plaintiff  to  serve  the  injunction  upon  the  defendant,  with- 
out serving  him  with  a  subpana  to  appear  and  answer.  Patrick  r.  Harri- 
son, 3  Bro.  C.  C.  (Perkins's  ed.)  476  and  notes;  Parker  v.  Wiffiams,  4 
Paige,  439 ;  Seebor  v.  Hess,  5  Paige,  85.    But  such  irregularity  is  waived 
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the  attachment  sued  out,  the  plaintiff  will  not  be  permitted  to  file     Preferring 
his  bill  till  after  the  costs  have  been  paid;  but  if  the  bill  be  N^PV-^/ 
already  on  the  file,  the  plaintiff  may  move  to  retain  it  upon  pay-  Defendant 
ment  to  the  defendant  of  costs  out  of  purse  (a).  Tosh*™*** 

It  is  to  be  observed,  that,  by  preferring  costs,  the  defendant  will  Practice  has 
not  relieve  himself  from  appearing  when  the  bill  is  filed ;  and,  in  bec^ae  ob- 
fact,  so  little  is  gained  by  the  proceeding,  that  the  practice  has  be- 
come obsolete  (b),  it  being  generally  considered  most  advantage- 
ous for  the  defendant,  when  he  has  been  improperly  served  with  a 
subpoena  before  the  filing  of  the  bill,  to  wait  till  the  attachment 
has  been  issued  against  him,  and  then  to  move  to  set  the  process 
aside  for  irregularity.     The  effect  of  such  a  proceeding  is  to  oblige  Modem  prac- 
the  plaintiff  to  sue  out  and  serve  a  fresh  subpoena.     The  defend-  u-^f  nwh^Lno 
ant,  however,  who  intends  to  avail  himself  of  it  must  be  careful  filed. 
not  to  appear  to  the  subpoena,  which  will  have  the  effect  of  waiv- 
ing the  irregularity ;  but  he  must  wait  till  an  attachment  has  been 
issued,  and  then  move  to  set  it  aside,  having  previously  entered 
his  appearance  with  the  Registrar. 

It  has  been  before  stated,  that  a  defendant  may,  if  he  has  been  What  *■  a  8**" 
informed  of  a  bill  being  filed  against  him,  cause  an  appearance  to    "  ^P®*™106- 
be  entered  for  him  without  waiting  to  be  served  with  a  subpoena ; 
and  that  such  a  proceeding  is  called  appearing  gratis  (1). 

This  method  of  appearing  is  generally  resorted  to  where  a  plain-  In  what  caae. 
tiff  serves  some  only  of  the  defendants  with  the  subpoena,  and  a 
defendant  who  is  not  served  wishes  to  make  an  immediate  applica- 
tion to  the  Court  in  the  cause.     Thus  where  a  plaintiff  filed  his  lVhe!!i^fen" 
bill  against  the  Master,  &c,  of  Christ's  College,  Cambridge,  mak-  refer  bill  for 
ing  the  solicitors  parties  and  served  the  College  with  process,  bat  impertinence, 
did  not  serve  the  solicitors ;  the  solicitors  appeared  gratis,  and 
joined  with  the  College  in  referring  the  bill  for  impertinence ;  such 

(a)  Ibid.  (b)  Cha.  Rep.  Appx.  B.  25,  page 

555. 

by  the  defendant  voluntarily  appearing  and  answering  to  the  bill.     Parker 
v.  Williams,  4  Paige,  439. 

(1)  Hume  z.  Babington,  1  Hogan,  8. 

So  where  the  subpcena  ia  irregularly  served,  as  where  it  is  served  out  of 
the  State ;  the  defendant  may  voluntarily  appear.  Dunn  v.  Dunn,  4  Paige, 
425.    See  Seebor  v.  Hess,  5  Paige,  85. 

Where  a  plaintiff  neglects  to  serve  a  subnctna  on  a  defendant  in  a  bill 
against  whom  an  injunction  has  been  grantea  affecting  his  rights,  such  de- 
fendant may  appear  voluntarily  and  apply  to  dissolve  the  injunction,  with- 
out waiting  for  the  service  of  the  subpcena.  Waffle  v.  Vanderheyden,  8 
Paige,  46. 

50» 
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appearance  was  held  to  be  regular,  and  a  motion  to  discharge  it 
refused  with  costs  (c). 

In  Barkley  r.  Lord  Reay  (d),  Sir  J.  Wigram,  V.  C,  decided, 
that  a  defendant  against  whom  it  is  prayed  that  he  may  be  bound 
by  the  proceedings  in  the  cause,  is  entitled  to  appear  gratis,  either 
before  or  after  service. 

A  party  may,  likewise,  in  certain  cases,  appear  gratis  at  the 
hearing,  and  consent  to  be  bound  by  the  decree  (e).  It  is  to 
be  observed,  however,  that  in  such  cases  it  is  necessary  that  the 
party  should  be  named  as  a  defendant  upon  the  record ;  and  that 
where  a  person,  not  a  party  to  the  suit,  was  interested  in  a  ques- 
tion, and  appeared  by  counsel,  and  submitted  to  be  bound  by  the 
decision,  the  Court  held,  that  they  could  not  hear  him  without  the 
consent  of  the  other  defendants  (/). 

In  such  case  it  seems,  that,  if  all  parties  consent,  the  record  may 
be  brought  into  Court,  and  the  defendant's  name  inserted  in  the 
record  ( j). 

It  is  to  be  observed  that,  by  appearing  gratis,  which  is  the  volun- 
tary act  of  the  defendant,  he  cannot  deprive  the  plaintiff  of  his 
right  to  move  ex  parte  for  an  injunction ;  and,  therefore,  where  a 
motion  was  made  for  an  injunction  to  restrain  the  cutting  of  orna- 
mental timber,  and  the  defendant,  on  the  day  before  the  motion 
was  made,  entered  an  appearance  gratis,  Lord  Eldon,  nevertheless, 
granted  the  injunction,  observing,  that  if  a  person,  about  to  com- 
mit waste,  and  against  whom  a  bill  is  filed,  could,  by  appearing 
the  evening  before  the  motion,  prevent  it,  he  would  get  two  days 
for  cutting  timber  (h).  His  Lordship,  however,  said,  that  perhaps 
it  might  be  different  where  the  defendant  has  appeared  so  long  be- 
fore the  motion  that  the  plaintiff  might  have  given  him  notice ;  and 
there  is  no  doubt  that  if  a  plaintiff  serves  a  defendant  with  a  sub- 
poena, he  thereby  puts  him  in  a  situation  which  entitles  him  to  no- 
tice of  the  application  to  be  made  against  him  (t). 

A  defendant,  by  appearing  gratis,  does  not  lose  his  right  to 
costs ;  and,  therefore,  where  a  defendant,  without  being  served 
with  a  subpoena,  appeared,  and  put  in  a  plea  and  answer,  and  the 
plea  was  allowed,  Lord  Thurlow  held  that  he  was  entitled  to  his 
costs. 


(c)  Fell  v.  Christ's  College,  8  Bio. 

(<*)  2  H.  309. 

(0  Capel  v.  Butler,  2  8.  &  S.  45. 

(/)  Bozon  v.  Bolland,  1  R.  &  M. 
69 ;  Attorney-general  u.  Pearson.  7 
Sim.  290. 

(jg)  Ibid. 


(*)  Aller  v.  Jones,  15  Vex.  ©05; 
Perry  v.  Weiier,  3  Rubs.  519. 

(t)  Perry  v.  Weller,  ubi  wupn; 
such  notice,  however,  most  hare  the 
previous  leave  of  the  Court  to  sam- 
tion  it;  HJU  v.  Rimell.  2  M.  A.  C. 
641. 
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We  bare  before  seen,  that  a  defendant,  notwithstanding  an  ap-  Consequence* 
pearanoe  has  been  entered  for  him,  may  afterwards  appear  himself  s^^^J^^y 
in  the  ordinary  way ;  but  such  appearance  is  not  to  affect  any  pro-  After  appear. 
ceeding  duly  taken,  or  any  right  acquired  by  the  plaintiff  under  or  entereTfw  1* 
after  the  appearance  entered  by  him,  or  prejudice  the  plaintiff's  defendant, 
right  to  be  allowed  the  costs  of  the  first  appearance  (i).    More- 
over when  a  defendant  has  been  served  with  a  copy  of  the  bill,  he 
may  appear  in  the  common  form  at  any  tine  within  twelve  days 
from  the  service  of  the  copy  of  the  bill  (/).     So  also,  within  the 
same  time,  the  defendant  may  enter  a  special  appearance  under  the 
following  form,  that  is  to  say,  A.  B.  appears  to  this  bill  for  the  pur- 
pose of  being  served  with  notice  of  all  proceedings  therein ;  after 
the  expiration  of  twelve  days  from  the  service  of  the  copy  of  the 
bill,  no  defendant  can  enter  either  a  common  or  special  appearance 
without  first  obtaiSing  an  order  for  that  purpose  (m). 


Section  III. 

Compulsory   Appearance. 

Compulsory  appearance  is  where  an  appearance  is  entered  by 
the  plaintiff  for  the  defendant,  or  where  the  defendant  is  taken 
and  brought  up  upon  an  attachment,  and  compelled  to  enter  an 
appearance  for  himself.  Compulsory  appearance  may  therefore  be 
divided  into  substituted  and  personal.  According  to  the  old  prac- 
tice a  defendant  brought  up  in  actual  custody  for  default  in  ap- 
pearance, was  not  allowed  to  enter  liis  appearance  in  the  same 
manner  as  a  person  who  appeared  voluntarily,  but  he  was  obliged 
to  enter  his  appearance  with  the  Registrar.  And  it  does  not  seem 
that  the  new  Orders  affect  this  rule,  but  as  a  defendant  will  not 
probably  hereafter  frequently  be  attached  for  want  of  appearance, 
the  rule  is  of  comparatively  little  importance ;  all  appearances 
would  seem  now  to  be  upon  the  records  of  the  Court,  but  formerly 
an  appearance  with  the  Registrar  was  singular  in  this  respect,  and  Appearance 
differed  from  an  appearance  in  the  office  by  a  clerk  in  Court :  for  J™ tne  re^is- 
an  appearance  with  the  clerk  in  Court,  was  only  a  foundation  upon 
which  to  issue  process ;  and  there  was  no  record  of  such  appear- 
ance, (it  being  merely  affected  by  the  defendant's  clerk  in  Court 

(k)  30th  Order,  May,  1845.  page  493. 

(1)  26th  Order,  Augurt,  1841 ;  and        (m)  Ante,  p.  493. 
37th  Order,  May,  1845 ;    and  ante,        (»)  1  Harr.  112. 
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giving  notice  to  the  clerk  in  Court  for  the  plaintiff,  that  the  de- 
fendant appears,)  but  when  a  defendant  entered  his  appearance 
with  the  Registrar  and  did  not  afterwards  answer,  "  it  was  a  de- 
parture in  despite  of  the  Court,  upon  which  the  Court  might  order 
an  immediate  commitment,  since  this  was  not  merely  a  contempt 
of  the  process,  but  of  the  Court  itself"  (o). 

The  practice  of  entering  an  appearance  with  the  Registrar,  be- 
sides being  the  proper  mode  of  appearance  where  a  party  who  is 
brought  up  or  detained  in  prison  is  willing  to  submit  himself  to 
the  jurisdiction,  is  also  the  course  to  be  adopted  in  all  cases  where 
a  party  being  in  contempt  for  non-appearance,  pursuant  to  the  sub- 
poena, is  desirous  of  setting  aside  the  process  which  has  been 
issued  against  him,  either  for  irregularity  in  the  process,  or  in 
the  subpcena  upon  which  it  is  founded,  or  in  the  service  of  that 
writ  (p). 

In  cases  also  of  extraordinary  contempt,  where  the  contempt  is 
by  beating  or  abusing  the  person  serving  the  process  of  the  Conn, 
the  party  has  frequently  been  ordered  to  enter  his  appearance  with 
the  Registrar,  and  to  be  examined  upon  interrogatories  (q). 

By  the  practice  previous  to  the  Orders  of  May,  1845,  coming 
into  operation,  in  every  order  granted  by  a  Master  for  further  time 
to  answer,  it  was  made  a  condition  that  the  defendant  should  enter 
his  appearance  with  the  Registrar,  and  consent  to  a  Serjeant-at- 
arms,  as  in  the  case  of  a  commission  of  rebellion,  returning  "  mm 
est  inventus"  unless  under  special  circumstances  the  Master  other- 
wise directed  (s).  In  this  case  the  order  for  further  time  was  not 
available  till  the  consent  was  given  by  the  defendant,  and  the  con- 
dition performed.  This  order  has  been  discharged  by  the  Orders 
of  May,  1845,  and  in  place  of  it,  the  18th  of  these  Orders  pro- 
vides, that  if  a  defendant  using  due  diligence,  is  unable  to  put  in 
his  answer  to  a  bill  within  the  time  allowed  him  for  that  purpose, 
the  Master,  on  sufficient  cause  being  shown,  may  allow  to  such  de- 
fendant such  further  time,  and  on  such  if  any  terms,  as  to  the 
Master  seems  just. 

A  similar  consent  to  a  Serjeant-at-arms  was  also  required  where 
the  defendant,  in  contempt  for  non-appearance,  applied  to  set  aside 
for  irregularity  the  process  which  had  issued  against  him. 

But  the  7th  Order  of  August,  1841,  having  directed  that  no  or- 
der should  thereafter  be  made  for  a  Serjeant-at-arms  to  take  the 
body  of  the  defendant  to  compel  appearance,  an  order  for  liberty 


(o)  For.  Rom.  83. 
0>)  Ante,  p.  564. 
(?)  Hind.  144. 


(*)  21st  Order,  Dec.  1833. 
(0  Price  v.  Webb,  2  H.  611 
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to  enter  the  conditional  appearance  was  made,  upon  consent  of  the  *n  wn»*  Caaea. 
defendant  to  submit  to  any  process  which  the  Court  might  direct 
to  be  issued  against  him  for  want  of  appearance,  in  case  the  sub- 
poena should  not  be  set  aside  for  irregularity  (t).  It  would  seem 
that  an  appearance  with  the  Registrar  is  entered  by  the  defen- 
dant's solicitor  or  by  the  defendant  personally,  and  that  the  Reg- 
istrar writes  a  certificate  of  his  appearance  and  of  his  undertak- 
ing («). 

The  rule  which  required  that  a  defendant  brought  up  in  custody  When  defen- 
u     i j       .      t-  ^  .x.     r»       ^        J- j       *        i    *        dant admitted 

should  enter  his  appearance  with  the  Registrar  did  not  apply  to  a  to  bail. 

defendant  who  had  been  admitted  to  bail.  Such  defendants  might 
have  entered  their  appearance  in  the  ordinary  manner.  According 
to  the  modern  practice,  when  a  defendant  attached  for  want  of 
appearance  is  admitted  to  bail,  there  seems  to  be  no  further  com- 
pulsory process  capable  of  being  issued  against  him  ;  the  plaintiff 
must  therefore  himself  enter  an  appearance  for  the  defendant  (z). 

Substituted  appearance  is  when  the  plaintiff  enters  an  appear-  Substituted 
ance  for  the  defendant;  it  will  be  recollected  that  the  Clerk  of  aPPeaa*noe- 
Records  and  Writs  is  now  empowered  to  enter  an  appearance  for 
a  defendant  without  a  special  order  of  the  Court,  under  the  cir- 
cumstances before  stated.  The  various  occasions  upon  which  the 
plaintiff  is  enabled  to  enter  appearance  for  defendants  of  different 
descriptions  have  been  before  enumerated  (y),  and  need  not  here 
be  repeated. 

(«)  Hind.  112  &  145.  (y)  See  Ch.  on  Proceaa  for  Com- 

(z)  See  page  530.  pelting  Appearance. 
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CHAPTER  XIII. 


DEMURRERS. 


Section.  I.  —  Of  the  General  Nature  of  Demurrers. 


When  proper.  Whenever  any  ground  of  defence  is  apparent  upon  the  bill  it- 
self, either  from  the  matter  contained  in  it,  or  from  defect  in  "its 
frame  or  in  the  case  made  by  it,  the  proper  mode  of  defence  is  by 
demurrer  (a)(1). 

A  demurrer  has  been  so  termed,  because  the  party  demurring, 
demoratur,  or  will  go  no  further  (b)  (2)  ;  the  other  party  not  har- 
ing  shown  sufficient  matter  against  him ;  and  it  is  in  substance  an 
allegation  by  a  defendant  which,  admitting  the  matters  of  fact 
stated  by  the  bill  to  be  true,  shows  that  as  they  are  therein  set 
forth,  they  are  insufficient  for  the  plaintiff  to  proceed  upon,  or  to 
oblige  the  defendant  to  answer  (c)  ;  or  that,  for  some  reason  ap- 


Origin  of  term. 


Nature  of  de- 
fence by. 


(a)  Ld.  R.  107. 
(6)  3  Bl.  Com.  314. 


(c)  Prac.  Reg.  1G2. 


(1)  See  Tappan  v.  Evans,  11  N.  Haxnp.  311 ;  Harris  v.  Thomas,  1  Hen. 
&,  Munf.  18 ;  Alderson  v.  Biggars,  4  ib.  472;  Story  Eq.  PI.  §  453;  Mitch- 
ell v.  Lenox,  2  Paige,  280. 

The  31st  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  declares,  "  No  demurrer  or  plea  shall  be  allow- 
ed to  be  filed  to  any  bill,  unless  upon  a  certificate  of  counsel,  that  in  his 
opinion  it  is  well  founded  in  point  of  law,  and  supported  by  the  affidavit  of 
the  defendant,  that  it  is  not  interposed  for  delay ;  and  if  a  plea,  that  it  is 
true  inpoint  of  fact."  1  Howard,  R.  Introduc.  51 ;  17  Peters,  Append.  69; 
Story  Eq.  PI.  (3rd  ed.)  §  441,  note  (2). 

(2)  Story  Eq.  PI.  §  441. 

A  demurrer  is  an  answer  in  law  to  the  bill,  though  not,  in  a  technical 
sense,  an  answer  according  to  the  common  language  of  practice.  New  Jer- 
sey v.  New  York,  6  Peters,  323. 

The  32nd  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  declares,  "  The  defendant  may,  at  any  time 
before  the  bill  is  taken  for  confessed,  or  afterwards,  with  the  leave  of  the 
Court,  demur  or  plead  to  the  whole  bill  or  to  part  of  it,  and  he  may  demur 
to  part,  plead  to  part,  and  answer  as  to  the  residue  ;  but  in  every  case,  in 
which  the  bill  specially  charges  fraud  or  combination,  a  plea  to  such  part 
must  be  accompanied  with  an  answer  fortifying  the  plea,  and  expressly  de- 
nying the  fraud  and  combination,  and  the  facts,  on  which  the  charge  is 
founded."  1  Howard,  Introd.  51 ;  17  Peters,  Append.  16;  Story  Eq.  PI.  i 
441,(3rded.)note(6)!  *  J  «*        l 


Of  the  general  Nature  of  Demurrers 

parent  on  the  face  of  the  bill,  or  because  of  the  omission  of  some  Admissions 
matter,  which  ought  to  be  contained  therein,  or  for  want  of  some  v^p^^- 
circumstances  which  ought  to  be  attendant  thereon,  the  defendant 
ought  not  to  be  compelled  to  answer.  It  therefore  demands  judg- 
ment of  the  Court,  whether  the  defendant  shall  be  compelled  to 
answer  the  complainant's  bill,  or  that  particular  part  of  it  to  which 
the  demurrer  applies  (d)(1). 

A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the  charges  Does  not  lie 
in  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing  (e),  Jjjjj^11 
but  it  must  be  founded   on  this,  that  it  is  an  absolute,  certain,  and  would  be 
clear  proposition  that  it  would  be  so  (f) ;  for  if  it  is  a  case  of  ^BI^sse!i  at 
circumstances,  in  which  a  minute  variation  between  them  as  stated 
by  the  bill,  and  those  established  by  the  evidence,  may  either  in- 
cline the  Court  to  modify  the  relief  or  to  grant  no  relief  at  all,  the 
Court,  although  it  sees  that  the  granting  the  modified  relief  at  the 
hearing  will  be  attended  with  considerable  difficulty,  will  not  sup- 
port a  demurrer  (1) ;  therefore,  where  a  bill  was  filed  for  the  speci- 
fic performance  of  an  agreement  entered  into  by  a  bankrupt,  by 
the  intervention  of  an  agent,  and,  previous  to  the  bankruptcy,  a 
correspondence  took  place,  through  the  agent,  as  to  granting  a  lease, 
and  the  case  turned  upon  the  point,  whether  the  facts  stated 
amounted  to  a  perfect  agreement,  Lord  Loughborough  thought, 
that,  although  the  circumstances,  as  stated  in  the  bill,  amounted 
more  to  a  treaty  than  a  complete  agreement,  the  question  whether 
it  was  an  agreement  or  not  must  depend  very  much  upon  the  effect 
of  the  evidence,  and  therefore  overruled  the  demurrer  (g). 

As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the  Demurrer  ad- 
facts  stated  in  the  bill  to  be  true,  the  plaintiff  is  not  entitled  to  the  mitfl  ftcti  to 
relief  he  seeks ;  it  is  held  that,  at  least  for  the  purpose  of  argument, 
all  the  matters  of  fact  which  are  stated  in  the  bill  are  admitted  by 
the  demurrer  (h)  (2),  and  cannot  be  disputed  in  arguing  the  ques- 

(d)  Ibid.  Ld.  R.  107 ;  Coop.  Eq.  Lord  Annesley,  2  Sch.  &  Lef.  607. 
PI.  110;  Jones  v.  E.  of  Strafford,  3  (/)  Brooke  v.  Hewitt,  3  Ves.  253. 
P.  Wms.  80.  (g)  Brooke  t>.  Hewitt,  3  Ves.  253. 

(e)  Utteraon  v.  Mair,2  Ves.  J.  95;  (A)  E.  I.  Company  v.  Hinchman, 
4  Bro.  C.  C.  270 ;  S.  C.  Hovenden  v.  1  Ves.  J.  289. 

ri)  See  Story  Eg.  PI.  §  446,  447, 448;  Lube  Eq.  PI.  338,  339,  340. 

A  demurrer  to  a  bill  must  be  founded  on  some  strong  point  of  law,  which 
goes  to  the  absolute  denial  of  the  relief  sought,  and  not  on  circumstances  in 
which  a  minute  variation  may  incline  the  Court  either  to  grant,  modify  or 
refuse  the  application.    Verplanck  v.  Caines,  1  John.  Ch.  57. 

(2)  Story  Eq.  PI.  §  452 ;  Mills  v.  Brown,  2  Scam.  549 ;  Gable  v.  Andrus, 
1  Green  Ch.  66 ;  Niles  v.  Anderson,  5  Howard  (Miss.)  365 ;  Green  v.  Rob- 
inson, ib.  80;  Smith  v.  Allen,  1  Sazton,  (N.  J.)  43. 

But  it  cannot  supply  defects  in  substance,  or  cure  a  defective  statement  of 
title.    Mills  o.  Brown,  and  Gable  ©.  Andrus,  ubi  supra. 
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£yen  though 
contents  of  a 
document  be 
misstated. 


And  referred 
to  for  greater 
certainty. 


Admissions  by.  tion  whether  the  defence  thereby  made  be  good  or  not ;  and  such 
admission  extends  to  the  whole  manner  and  form  in  which  it  is 
there  stated.     Upon  this  ground,  where  a  bill  misstated  a  deed  by 
alleging  it  to  contain  a  proviso  which  it  did  not,  Lord  Cottenh&nv, 
upon  the  argument  of  a  demurrer  to  the  bill,  refused  to  allow  the 
defendant's  counsel  to  refer  to  the  deed  itself  for  the  purpose  of 
showing  the  incorrectness  of  the  manner  in  which  it  was  set  out, 
although  the  bill  contained  a  reference  lor  "  greater  certainty  as 
to  its  contents,"  &&  to  the  deed  as  being  in  the  custody  of  the  de- 
fendants.   His  Lordship  said,  that  to  hold  otherwise  would  be  to 
give  the  defendants  an  advantage,  depending  upon  the  accident  of 
their  having  the  custody  of  a  document 'which  the  bill  purported 
to  set  out,  and  would  in  effect  be  to  decide  the  question  raised  by 
the  demurrer  upon  matter  which  was  dehors  the  record  (i\    It 
should  be  remarked  that  the  object  of  referring  to  the  deed,  in  the 
case  just  quoted,  was  to  contradict  the  statement  of  a  matter  of 
fact  in  the  bill.    When  the  object  of  referring  to  the  document  is 
not  to  contradict  but  to  support  the  plaintiff's  case,  the  Court  will, 
upon  the  argument  of  a  demurrer,  take  upon  itself  to  look  into  it : 
thus,  where  a  bill  for  the  purpose  of  carrying  the  trust  of  a  credi- 
tor's deed  into  execution,  was  filed  by  one  creditor  only  on  behalf 
of  himself  and  others,  without  making  all  the  scheduled  creditors 
parties,  or  alleging,  as  a  reason  for  not  doing  so,  that  they  were 
very  numerous,  the  V.  C.  of  England  held  that  the  Court  being, 
from  the  reference  to  the  deed  in  the  bill,  virtually  in  the  possession 
of  the  deed  and  its  schedule,  saw  for  itself  that  the  parties  were 
much  too  numerous  to  make  it  practicable  to  prosecute  a  suit  if 
they  were  all  made  parties  to  it  (J). 

It  is  also  to  be  remarked,  that  where  a  bill  professes  to  set  oat 
a  deed  inaccurately,  and  alleges,  as  a  reason  for  so  setting  it  out, 
that  it  is  in  the  possession  of  the  defendants,  a  demurrer  to  the 
tSTdTfe  iiiain  biU  cannot  be  sustained ;  although,  according  to  the  terms  of  the 
dant's  posses-  deed,  as  stated  by  the  plaintiff,  he  can  take  no  title  under  it ;  be- 
sion.  cause  the  Court  will  not,  under  such  circumstances,  bind  the 

plaintiff  by  the  statement  he  has  made  which  he  alleges  to  be  in- 
accurate, and  which  the  defendant,  therefore,  by  his  demurrer 
admits  to  be  so.     In  a  case  of  this  description,  if  the  defendant 


When  docu- 
ment referred 
to  in  bill  may 
be  read  by 
plaintiff. 


Where  bill 
professes  to 
set  out  a  deed 
inaccurately 


Plaintiff  will 
not  be  bound 
by  his  state- 
ment upon  de- 
murrer. 


(0  Campbell  t>.  Mackay,  1  M.  e% 

( j  )  Weld  t>.  Bouham,  2  S.  &  8. 
91.  It  is  important  to  remark,  that 
where  a  plaintiff  refers  in  his  bill  to 
a  will,  he  cannot  by  virtue  of  such 
reference,  if  the  property  in  "" 


aion  be  real  estate,  refer  to  the  jsvs- 
bate  copy.  Per  Sir  J.  Leach,  in  Gib- 
son v.  Whithead,  4  Mad.  245.  In 
such  a  case,  where  is  the  Coot  te 
find  the  instrument  which  can  be  ju- 
dicially eaUed  the  will  ?    Ibid. 
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means  that  the  Court  should  at  once  be  called  upon  to  determine  Admissions  by. 
the  true  construction  of  the  deed,  he  must  plead  it  (k).  v^^v-w 

But  although  a  demurrer  confesses  the  matter  stated  in  the  bill  Matter  of  fact 
to  be  true,  such  confession  is  confined  to  those  matters  which  are  £nl7  admitted 
well  pleaded,  u  e.  matters  of  fact  (/)  (1).     It  does  not,  therefore,   7  a  emurrer' 
admit  any  matters  of  law  which  are  suggested  in  the  bill  or  infer- 
red from  the  facts  stated  (2) ;  for,  strictly  speaking,  arguments,  or 
inferences,  or  matters  of  law,  ought  not  to  be  stated  in  pleading 
(»),  although  there  is  sometimes  occasion  to  make  mention  of  and  not  infer- 
them  for  the  convenience  or  intelligibility  of  the  matter  of  fact ;  encea  of  law 
thus,  in  the  case  of  Campbell  v.  Mackay,  above  referred  to,  the 
statement,  in  the  bill,  that  the  deed  contained  a  particular  proviso, 
was  held  to  be  so  admitted  by  the  demurrer  that  the  deed  itself 
could  not  be  referred  to  for  the  purpose  of  contradicting  'the  re- 
cord ;  bat  if  the  bill  had  gone  further,  and,  after  stating  the  alleg- 
ed words  of  the  proviso,  had  averred  a  legal  inference  from  them 
which  such  words  did  not  authorize,  the  demurrer,  although  it 
was  held  to  confess  the  existence  in  the  deed  of  a  proviso,  in  the 
words  stated,  as  a  matter  of  fact,  would  not  have  been  considered 
as  admitting  the  inference  of  law  alleged  to  have  arisen  from  it. 
An  inference  of  this  nature  is  called  a  Repugnancy,  and  it  is  a  or  matters 
rule  in  pleading  that  a  demurrer  will  not  admit  matters  either  of  "hich  are  re- 
law  or  of  fact  which  are  repugnant  to  each  other  :  thus,  where  a  Whether  of  feet 
bill  was  filed  for  a  discovery  and  for  an  account  and  delivery  up  or  law- 
of  the  possession  of  land,  on  the  ground  that  the  plaintiff  could  not 
describe  the  land  so  as  to  proceed  at  Law,  by  reason  of  the  defen- 
dant having  got  possession  of  the  title-deeds  and  mixed  the  boun- 

(k)  Wright  v.  Plumptree,  3  Mad.  Equity,  it  is  often  a  more  conven- 

481.  ient  and  intelligible  course  to  state 

(1)  Ford  «.  Peering,  1  Ves.  J.  72,  the  inferences  of  law  which  arise 

78.  from  the  facts  pleaded,  and  it  is  there- 

(m)  Vide,  1   Chittv  on   PI.   214.  fore  frequently  resorted  to  in  prac- 

Wbere  it  is  stated  that,  in  this  re-  tice :  yet  such  practice  by  ne  means 

spect,  pleadings  at  Law  appear  to  dif*  impugns  the  applicability  of  the  rule 

fer  materially  from  those  in  Equity,  of  pleading,  above   laid    down,    to 

This,  however,  is  incorrect ;  the  prin-  pleadings  in  Equity,  any  more  than 

ciples  of  pleading,  in  this  respect  at  the  occasional  adoption  of  a  similar 

least,  are  the  same  both  in  Equity  course  in  pleadings  at  Law  alter  the 

and  at  Law  ;   and  although  in  the  rule  of  pleading  there.    Vide   Ste- 

former,  from  the  greater  complexity  phen  on  Pleading,  347,  from  which 

of  the  subjects  generally  brought  un-  the  next  paragraph  in  the  text  has 

der  the   cognizance    of    Courts   of  been  taken. 


(1)  See  Story  Eq.  PI.  §  452;  Mills  v.  Brown,  2  Scam.  549;  Gable  v.  An- 
drus,  1  Green  Ch.  66;  Niles  v.  Anderson,  5  Howard,  (Miss.)  365;  Baker 
v.  Booker,  6  Price,  381. 

(2)  Story  Eq.  fl  §  462. 
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Admissions  by  daries,  Lord  Loughborough  allowed  a  demurrer,  because  the  bill 
s*"^^v^^"'  was  a  mere  ejectment  bill ;  but  he  intimated  that,  even  if  the  bill 
had  been  for  a  discovery  only,  it  could  not  have  been  sustained, 
because  the  averment,  that  the  plaintiff  could  not  ascertain  the 
lands,  was  contrary  to  the  facts  disclosed  in  the  bill  in  which  the 
Does  not  admit  lands  were  sufficiently  described  (it)  ;  and  so  where  a  record  is 
matters  con-     pleaded,  it  has  been  held,  that  a  demurrer  is  never  a  confession 
record °  °f  a  thing  which  is  against  it,  but  only  of  that  which  may  stand 

with  the  record  (0).     Upon  this  ground  where  a  bill  averred  that 
certain  sums  of  money  advanced  by  an  intestate  to  the  plaintiff 
were  made  as  gifts  and  not  as  loans,  and  stated  a  decree  of  the 
Court  made  in  another  cause  in  which  the  same  parties  were  con- 
cerned, by  which  the  Court  declared  that  the  advances  were  loans 
and   not  gifts,  Lord  Cottenham,   upon  argument  of  a  demurrer 
to  the  bill,  considered  that,  the  question,  whether  the  demurrer 
could  be  held  to  confess  the  allegation  in  the  bill  that  the  advan- 
ces were  by  way  of  gift  in  opposition  to  the  decree  of  the  Court, 
was  so  clear,  that  he  would  not  permit  it  to  be  argued  by  the  de- 
fendant's counsel  (p). 
or  contrary  to       **  mdL^  ^e  not*ce^»  **  applicable  to  this  point,  that  when  facts 
that  of  which   are  averred  in  a  bill  which  are  contrary  to  any  fact  of  which  the 
take?°,Udi  al    ^ourt  ta^es  judicial  notice,  the  Court  will  not  pay  any  attention 
notice ;  to  the  averment :  thus  where,  in  order  to  prevent  a  demurrer,  it 

was  falsely  alleged  in  the  bill,  that  a  revolted  colony  of  Spain  had 
e.  g.  the  recog-  been  recognized  by  Great  Britain  as  an  independent  state,  the 
eign  govern-  ^*  ®m  °*  England,  upon  the  argument  of  a  demurrer  to  the  bUl, 
menti ;  held,  that  the  fact  averred  was  one  which  the  Court  was  bound  to 

take  notice  of  as  being  false,  and  that  he  must  therefore  take  it  just 
as  if  there  had  been  no  such  averment  on  the  record  (q).     It  is  to 
be  observed  here,  that  besides  the  recognition  of  foreign   states, 
the  Court  will  also  take  judicial  or  official  notice  of  a  war  in 
which  this  country  is  engaged,  but  not  of  a  war  between  foreign 
or  existence  of  countries  (r)  (1).     The  Court  is  also  bound  to  notice  the  time  of 
this  country1     tne  King's  accession,  his  proclamations,  and  privileges  ;  time  and 
and  another,     place  of  holding  Parliaments,  the  time  of  sessions  and  prorogation, 
and  its  usual  course  of  proceedings ;  the  Ecclesiastical,  Civil,  and 

(n)  Loker  v.  Rolle,  3  Ves.  4, 7.  M.  &,  C.  173. 

(0)  Arundel  v.  Arundel,  Cro.  Jac.        (a)  Taylor  ».  Barclay,  2  Sim.  215, 
12 ;  Com.  Dig.  Pleader,  2,  6.  ante,  p.  23. 

Jp)  Mortimer  v.  Fraser,  30  Jan.        (r)  Dolder  v.  Lord  HuntingfieU, 
1837,  reported  upon  another  point,  2    11  Yes.  292,  ante,  p.  60. 

(1)  See  Baby  «.  Dubois,  1  Blackf.  255,  cited  ante,  34,  note. 
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Maritime  Laws ;  the  customary  course  of  descent  in   Gavelkind  Admissions  by 
and  Borough  English  tenures ;  the  course  of  the  Almanack  (5)  ;  V-^^N/^^-' 
the  division  of  England  into  counties,  provinces,  dioceses  (t)  ;  the 
meaning  of  English  words  (1)  and  terras  of  art,  even  when  only  Facts  of  which 
local  in  their  use  ;  legal  weights  and  measures,  and  the  ordinary  Court  takes  ju- 
measurement  of  time;  the  existence  and  course  of  proceeding  of  mice, 
the  superior  Courts  at  Westminster,  and  the  other  Courts  of  Gen- 
eral Jurisdiction  (2),  such  as  the  Courts  of  the  counties  palatine, 
&c,  and  the  privileges  of  its  own  officers  (u)  (3) ;  it  follows, 
therefore,  from  the  principle  before  laid  down,  that  where  a  bill 
avers  any  fact  in  opposition  to  what  the  Court  is  so  officially  bound 
to  notice,  such  averment  will,  in  arguing  a  demurrer  to  the  bill, 
be  considered  as  a  nullity. 


Section  II. 

On  the  Different  Grounds  of  Demurrer. 

A  demurrer  may  be  either  to  the  relief  prayed,  or  it  may  be  to  jo  relief, 
the  discovery  only,  or  to  both.    If  the  demurrer  is  good  to  the 
relief,  it  will  be  so,  to  the  discovery  (x) ,  if,  therefore,  a  plaintiff  is 
entitled  to  the  discovery  alone,  and  goes  on  to  pray  relief,  a  general 
demurrer  to  the  whole  bill  will  be  good  (y)  (4). 

(5)  Sed  vide  Mayor  of  Guildford  Muckleaton  v.  Brown,  6  Ves.  63; 

v.  Clark,  2  Vent.  247.  Barker  v.  Dacie,  ibid.  686;  Hodgkin 

(I)  But  not  the  local  situation  and  v.  Longden,  8  Ves.  3  [Sumner's  ed. 

distance  of  the  different  places  in  a  note  (a)]  ;   Williams  v.  Steward,  3 

county  from  each  other.    Deybel's  Mer.  502 ;  Gordon  v.  Simpkinson,  11 

case,  4  Barn.  &,  Aid.  243.  Ves.  509 ;  Speer  v.  Crawter,  17  Ves. 

(u)  Stephen  on  PI.  349,  and  vide  216. 

1  Chitty  on  PI.  216,  et  seq.  where  (y)  Price  v.  James,  2  Bro.  C.  C. 

further  information  on  the  subject  319 ;  [Fry  v.  Penn,  ib.  Perkins's  ed. 

will  be  found.  282,  note  (a)  and  cases  cited ;]  Collis 

(z)  Loker  v.  Rolle,  3  Ves.  4  [Sura-  v.  Swayne,  4  Bro.  C.  C.  480  [Per- 

ner's  ed.  note  (a)]  ;  Ryves  9.  Ryves,  king's  ed.  481,  note  (a)]  ;  Albretcht 

ib.  347  [Sumner's  ed.  343,  note  (a)]  ;  9.  Sussmann,  2  V.  &,  B.  328. 


(1)  Commonwealth  v.  Kneeland,  20  Pick.  239. 

(2)  Newell  v.  Newton,  10  Pick.  470 ;  Hawks  v.  Kennebec,  7  Mass.  461 ; 
Ripley  v.  Warren,  2  Pick.  592 ;  Despau  v.  Swindler,  3  Martin,  (N.  S.)  705 ; 
Jones  v.  Gale,  4  Martin,  635;  Woods  v.  Fitz,  10  Martin,  196. 

(3)  Ante,  377,  note.  For  a  statement  of  matters  of  which  Courts  will  take 
_dicial  notice,  see  1  Greenleaf,  Evidence,  §  4,  5,  6;  Story  Eq.  PI.  §  24. 

(4)  See  Miller  v.  Ford,  1  Sazton,  (N.  J.)  360 ;  Coombs  v.  Warren,  17 
Maine,  404. 

It  is  said  by  Mr.  Justice  Story  in  note  to  Story  Eq.  PI.  §  412,  remarking 
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Demurrers: 


To  Relief. 

Will  protect 
defendant 
from  discov- 
ery. 


But  demurrer 
to  discovery 
not  good  to 
relief. 


What  consti- 
tutes a  bill  for 
aelief. 


With  regard  to  what  will  constitute  a  bill  for  relief  for  the  pur- 
pose of  supporting  a  demurrer,  it  is  to  be  observed,  that  in  Bran- 
don v.  Sands  (z),  it  was  held,  that  a  mere  addition  of  a  prayer  for 
general  relief  to  a  bill  making  a  case  for  discovery  only,  would  not 
be  a  ground  for  allowing  a  demurrer.  The  general  opinion  of  the 
profession,  however,  appears  to  have  been  against  that  decision,  be- 
cause in  every  case  it  ought  to  appear  most  distinctly  whether  the 
bill  is  for  relief  or  for  discovery  only;  for  if  that  matter  is  left  in 
doubt,  the  defendant  may  put  in  his  answer,  and  then  the  plaintiff 
may  amend  his  bill  by  praying  specific  relief;  and  it  is  now  a  set- 
tled rule  that  a  bill  praying  discovery  and  concluding  with  a  prayer 
fbr  general  relief,  is  a  bill  for  relief  (a).  A  prayer  will  not,  how- 
ever, convert  a  bill  into  one  for  relief,  if  it  merely  prays  for  the 
equitable  assistance  of  the  Court  consequential  upon  the  prayer  for 
discovery  (b) ;  such  as  a  writ  of  injunction,  or  a  commission  to 
examine  witnesses  abroad  (c),  or  that  the  testimony  of  witnesses 
may  be  perpetuated  (d),  or  that  defendant  may  set  forth  a  list  of 
deeds,  &c.  (e). 


(z)  2  Ves.  J.  514  [Sumner's  ed. 
note  (b)]. 

(a)  Angell  v.  Westcombe,  6  Sim. 
30;  Ambury  v.  Jones,  1  Younge,  199. 
In  both  these  cases  the  Court  gave 
the  plaintiff  leave  to  amend,  by  strik- 
ing out  the  prayer  for  relief  on  pay- 
ment of  costs,  it  being  apparent  that 
the  insertion  of  the  prayer  for  relief 
was  made  by  the  inadvertence  of  the 
clerk  in  Court,  by  whom  it  was  add* 
ed  to  the  prayer  for  process. 

(b)  Brandon  v.  Sands,  ubi  supra. 

(c)  Noble  «.  Garland,  19  Ves.  376 ; 


Lousada  v.  Templer,  2  Ross.  561 ; 
King  v.  Allen,  4  Mad.  247  ;  Thorpe 
v.  Macauley,  5  Mad.  218 ;  vide  etiam, 
Prec.  in  Ch.  532 ;  [Morris  r.  Margin, 
10  Simons,  341.] 

(d)  Hall  v.  Hoddesdon,  2  P.  Wois. 
162 ;  Vaughan  v.  Fitigerald,  Sen.  A 
Lef.  316;  Rose  v.  Gannel,  3  Atk. 
439.  Sed  vide  Angell  v.  Angell,  1 
S.  &  S.  83,  in  which,  however,  there 
was  a  prayer  fbr  general  relief. 

(e)  Barker  v.  Ray,  5  Mad.  65; 
Crow  *.  Tyrell,  2  Mad.  408. 


on  the  rule  in  the  text,  that  "  the  rule  formerly  adopted  in  .England  was 
different.  It  was,  that  if  a  bill  was  for  discovery  and  relief,  and  it  was  good 
for  discovery  only,  a  general  demurrer  to  the  whole  bill  was  bad ;  for  though 
the  party  was  not  entitled  to  relief,  he  was  not  to  be  prejudiced  for  having 
asked  too  much."  To  this  he  cites,  Brandon  v.  Sands,  2  Ves.  jr.  514 ;  Sal- 
ter e.  Scarborough,  9  Ves.  75  ;  Attorney-general  v.  Brown,  1  Swanst.  294; 
Mitford  Eq.  PI.  by  Jeremy,  183, 184.  "  In  New  York,"  the  same  learned 
author  adds,  "  the  old  English  rule  is  adhered  to ;  and  indeed  it  has  mock 
to  commend  it."  See  Laight  v.  Morgan,  1  John.  Cases,  429 ;  8.  C.  2  Caines't 
Ca.  in  Error,  344 ;  Le  Roy  v.  Veeder,  1  John.  Cases,  423;  Le  Roy  s>  Serv- 
is,  1  Caines's  Ca.  in  Error,  1 ;  S.  C.  2  Caines's  Ca.  in  Error,  175 ;  Ktmberly 
v.  Sells,  4  John.  Ch.  467  ;  Livingston  v.  Livingston,  4  John.  Ch.  496;  Hif- 
ginbotham  v.  Burnet,  5  John.  Ch.  184. 

The  proper  course  is  held  in  New  York  to  be,  to  demur  to  the  relief  sad 
to  answer  to  the  discovery.    Higginbotham  v.  Burnet,  5  John.  CH.  184. 

The  same  doctrine  was  affirmed  in  the  Supreme  Court  of  the  tTnited 
States  in  Livingston  v.  Livingston,  9  Peters,  632,  658,  where  Mr.  Justice 
Thompson  said  :  "  And  if  any  part  of  the  bill  is  good,  and  entitles  the  plain- 
tiff  either  to  relief  or  to  discovery,  a  demurrer  to  the  whole  hill  cannot  be 
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But  notwithstanding  the  general  rale,  that  if  the  relief  prayed  is     To  Relief, 
unnecessary  or  improper,  the  defendant  may  cover  himself  by  a  gene-  Delfendan^"' 
ral  demurrer ;  yet  this  will  not  preclude  the  defendant,  in  cases  may  demur  to 
where  if  the  bill  had  been  for  a  discovery  only,  there  would  have  T^0Y^Lt 
been  a  right  to  such  discovery  from  demurring  to  the  relief  only, 
and  answering  as  to  the  discovery,  or  in  other  words,  giving  the 
discovery  required  (/)  (1). 

The  converse  of  this  proposition,  however,  will  not  equally  hojd ;  But  cannot  de- 
fer it  has  been  held,  that  where  a  bill  prays  relief  as  well  as  dis-  mm  *°  disc°v- 
covery,  the  defendant  cannot  demur  to  the  discovery  and  answer  to  demurring  to 
the  relief,  for  then  he  does  not  demur  to  the  thing  required,  but  relief, 
to  the  means  by  which  it  is  to  be  obtained  (g)  (2). 

This  rule  may  possibly  in  some  cases  be  affected  by  the  36th  unless  under 
Order  of  August,  1841,  which  is  in  the  following  terms :  "  That  no  ord"^u" 
demurrer  or  plea  shall  be  held  bad,  and  overruled  upon  argument 

(/)  Hodgkin  v.  Longden,  8  Yes.  have  been  confined  to  those  cases,  in 

2;  Jefferys  v.  Baldwin,  Amb.   164.  which  it  is  clear  that  the  plaintiff  is 

In  Cooper's  Equity  Pleading,  p.  117,  entitled  to  discovert/  alone,  but  has 

the  proposition  that  "  notwithstand-  gone  on  to  pray  relief;  there  can  be 

ing  the  established  rule,  that  when-  no  doubt  that,  where  the  discovery 

ever  the  relief  prayed  is  unnecessary  sought  is  with  a  view  to  the  relief,  a 

or  improper,  the  defendant  may  cot-  demurrer  to  the  relief  would  be  over- 

er  himself  by  general  demurrer ;  yet  ruled  by  an  answer  to  the  discovery, 

as  this  does  not  preclude  the  defend-  Vide  Todd  v.  Gee,  17  Ves.  273. 

ant  from  demurring  only  to    relief  (g)  Morgan  v.  Harris,  2  Bro.  C. 

and  answering  as  to  the  discovery,"  C.  121, 124  [Perkins's  ed.  notes], 
is  laid  down  too  broadly  ;  it  ought  to 

sustained.  It  is  an  established  and  universal  rule  of  pleading  in  Chancery, 
that  a  defendant  may  meet  the  plaintiff's  bill  by  several  modes  of  defence. 
He  may  demur,  answer  and  plead  to  different  parts  of  the  bill ;  so  that  if  a 
bill  for  discovery  and  relief  contains  proper  matter  for  the  one  and  not  for 
the  other,  the  defendant  should  answer  the  proper,  and  demur  to  the  improper 
matter.  But  if  he  demurs  to  the  whole  bill,  the  demurrer  must  be  overruled." 
•  So  in  Wright  v.  Dame,  1  Metcalf,  241,  Mr.  Justice  Putnam,  delivering 
the  opinion  of  the  Court,  said :  u  We  adopt  the  old  rule  of  pleading  in  Equi- 
ty, that  on  a  general  demurrer  to  the  whole  bill,  if  there  is  any  part,  either 
as  to  the  relief  or  discovery,  to  which  the  defendant  ought  to  put  in  an  an- 
swer, the  demurrer,  being  entire,  ought  to  be  overruled."  And  he  cites  1 
Harrison  Ch.  Pr.  (7th  ed.)  414  ;  Higginbotham  v.  Burnet,  5  John.  Ch.  186. 
u  The  defendant  should  answer  as  to  the  discovery,  and  demur  as  to  the  re- 
lief."    Laight  v.  Morgan,  1  John.  Cases,  434." 

But  where  a  bill  seeks  general  and  special  relief,  and  also  a  discovery,  and 
relief  is  the  principal  object,  and  discovery  is  sought  merely  as  incidental  to 
the  relief,  if  the  plaintiff  shows  no  title  to  the  relief  sought,  a  demurrer  lies 
to  the  whole  bill.    Poole  v.  Lloyd,  5  Metcalf,  525. 

A  defendant  cannot  plead  or  answer,  and  demur  both,  to  the  whole  bill  or 
to  the  same  part  of  a  bill.  Clark  v.  Phelps,  6  John.  Ch.  214 ;  Beauchamp 
v.  Gibbs,  1  Bibb,  481 ;  Robertson  v.  Bingly,  1  M'Cord  Ch.  352. 

(1)  See  Story  Eq.  PI.  §  312  and  cases  in  note ;  Brownell  v.  Curtis,  10 
Paige,  213. 

(2)  Story  Eq.  PI.  §  312,  in  note,  §  546,  441 ;  Brownell  v.  Curtis,  10 
Paige,  214. 
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To  Relief.     only,  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the 
s*^ms/~^-'  bill  as  it  might  by  law  have  extended  to"  (1). 

But  in  the  case  of  Deli  ».  Hale  (h),  where  the  defendant  demurred 
to  part  of  the  discovery  and  answered  the  rest,  but  did  not  demur  to 
any  of  the  relief,  and  it  was  contended,  that  the  Order  above  men- 
tioned enabled  him  so  to  do,  Sir  J.  L.  Knight  Bruce,  V.  C.f  in  de- 
ciding against  the  demurrer  and  answer,  said,  "  It  appears  to  me 
that  the  contention  of  the  demurring  defendant  is  not  warranted 
either  by  the  letter  or  the  spirit  of  the  36th  Order.  The  object  of 
that  Order  was,  I  believe,  to  introduce  this  practice,  that  where 
there  are  several  questions  or  matters  in  a  bill,  to  all  of  which  the 
demurrer  might  have  extended ;  and  the  demurrer,  through  mistake 
or  otherwise,  does  not  extend  to  all  of  them,  it  is  not  to  be  over- 
ruled merely  on  that  account.  The  Order  does  not  say ,  that  in  no 
ease  shall  a  demurrer  be  overruled,  but  that  it  shall  not  be  over- 
ruled only  because  it  does  not  cover  so  much  of  the  bill  as  it 
might  by  Law  have  extended  to.  In  overruling  this  demurrer  I 
shall  do  so,  not  merely  because  there  is  something  which  it  has  not 
but  might  have  covered,  but  because  there  is  something  of  a  specific 
and  particular  nature  which  it  has  not  covered.  Previously  to  the 
new  rules,  though  a  defendant  might  generally  demur  to  the  relief 
and  give  the  discovery,  yet  if  he  did  not  question  any  part  of  the 
relief  sought,  a  mere  demurrer  to  discovery  would  be  overruled, 
because  it  was  considered  a  contradiction  to  admit  the  claim  of  the 
plaintiff  to  relief,  and  yet  to  exclude  him  from  the  means  which  the 
Law  allowed  him  of  proving  those  facts  which  were  essential  to  his 
case. 

"  Here  the  bill  prays  relief  founded  on  certain  letters —  no  part  of 

the  relief  is  demurred  to.    The  demurrer  is  confined  to  the  discovery 

of  those  letters,  without  proof  of  which  the  plaintiff  might  have  no 

case  at  the  hearing.     As  the  defendant  could  not  before  the  new 

Orders,  so  he  cannot  now  file  such  a  demurrer.19 

Exceptions  to     The  rule,  therefore,  that  a  defendant  cannot  demur  to  the  discovery 

rule  that  de-     ^d  answer  to  the  relief,  seems  still  generally  to  apply,  but  there 
fendant  cannot  .       .  ,  ,      ,.  f  ,. 

demur  to  dis-   we  exceptions  to  it,  viz.  —  where  the  discovery  sought  would  sub- 

covery,  and      ject  the  defendant  to  punishment,  or  to  a  penalty,  or  forfeiture,  or 

lief.    F  *°  any  thing  of  that  nature ;  or  where  it  would  tend  to  show  him 

to  have  been  guilty  of  any  moral  turpitude.    In  cases  of  this  nature 

(A)  2Y.&C.1. 

(I)  The  same  rule  has  been  adopted  by  the  Supreme  Court  of  the  Unfed 
States.    Rule  36th  of  the  Equity  Rulei,  January  Term,  1849;  Story  E*  PI- 
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the  Court  will  allow  a  defendant  to  protect  himself  from  the  par-     To  Relief, 
ticular  discovery  sought  by  demurrer,  though  it  will  not  protect  ^^^^^^^ 
him  from  the  relief  prayed,  if  the  plaintiff's  title  to  it  can  be  es- 
tablished by  other  means  than  the  discovery  of  the  defendant  him- 
self.   Thus  in  a  bill  to  inquire  into  the  reality  of  deeds  on  a  sug- 
gestion of  forgery,  the  Court  has  entertained  jurisdiction  of  the 
cause,  though  it  does  not  oblige  the  party  to  a  discovery,  and  has 
directed    an    issue  to  try  whether  the  deeds  were  forged  or  - 
not  (.)  (1). 

The  Court  also  will  not,  as  we  shall  see  presently,  require  a  de- 
fendant to  make  a  discovery  of  matters  which  are  totally  immaterial 
to  the  relief  prayed  (2),  or  which  have  been  communicated  under 
the  seal  of  professional  confidence  (3),  or  which  relate  entirely  to 
his  own  title  and  not  to  that  of  the  plaintiff  (4). 

At  present  our  purpose  is  to  consider  the  grounds  of  demurrer  to 
relief,  we  shall  then  consider  those  grounds  of  demurrer  which  ap- 
ply to  the  discovery  only. 

In  pursuance  of  the  arrangement  before  pointed  out  (£),  the 
reader's  attention  will  now  be  directed  to  the  grounds  of  demurrer 
which  may  exist  to  original  bills,  exhibited  for  the  purpose  of  ob- 
taining the  decree  of  the  Court  touching  some  right  claimed  by  the 
person  exhibiting  the  bill,  in  opposition  to  rights  claimed  by  the 
person  or  persons  against  whom  the  bill  is  exhibited. 

Demurrers  to  bills  of  this  nature  may  be  either :  I.  To  the  juris-  Different 
diction ;  II.  To  the  person;  or  III.  To  the  matter  of  the  bill,  g^E^to 
either  in  substance  or  form  (/).  relief. 

I.  Demurrers  to  the  jurisdiction  are  either  on  the  ground  :  1st,  To  the  juris- 
That  the  case  made  by  the  bill  does  not  come  within  the  descrip-    cUon* 
tion  of  cases  in  which  a  Court  of  Equity  assumes  the  power  of  de- 
cision ;  or,  2dlv,  That  the  subject-matter  is  within  the  jurisdiction 
of  some  other  Court. 

1st,  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and  Demurrer  be- 
not  strictly  within  its  object,  were  I  to  attempt  to  point  out  the  ?£}£^  8nb" 
cases  in  which  a  demurrer  will  hold  to  a  bill,  on  the  ground  that  within  the  ju- 
the  case  made  by  it  does  not  come  within  the  ordinary  cases  for  ^8d,ctio»  °f  a 

Equity, 
(t)    Browns  word    v.  Edwardi,   2        (ft)  Ante,  p.  351. 
Ves.  243,  246;  Attorney-general  v.        (I)  Coop.  Eq.  PI.  116. 
Hindley,  Prec.  in  Oh.  214. 

(1)  Port,  €21. 

(2)  Port,  636, 637. 

(1)  Post,  637,  et.  acq. 

(2)  Port,  646,  et.  teq. 


608  Demurrers: 

To  the  Juris-  relief  in  a  Court  of  Equity.     To  do  so  effectually,  under  any  cir- 
c  on"       cumstances,  would  be  an  easy  undertaking,  but  to  accomplish  it  in 
the  concise  form  in  which  it  must  be  done  in  order  to  keep  the 
present  Treatise  within  a  tolerable  compass,  would  be  impossible. 
I  shall  therefore  merely  direct  the  reader's  attention  to  the  admir- 
able statement  of  the  general  objects  of  the  jurisdiction  of  the  Court 
of  Equity  which  is  to  be  found  in  Lord  Red esd ale's  Treatise  upon 
Pleading  (1),  and  observe,  that  if  the  case  made  by  the  bill  appears 
to  be  one  on  which  the  jurisdiction  of  the  Court  does  not  arise,  a 
Where  defect   demurrer  will  hold  (2).     And  it  is  to  be  observed,  that  a  demurrer 
arises  from i  the  wjji  h0]<j  equally  where  the  defect  arises  from  the  omission  of  mat- 
necessary  cir-   ter  which  ought  to  be  contained  in  the  bill,  or  of  some  circumstance 
cumstance,       which  ought  to  be  attendant  thereon  for  the  purpose  of  bringing 
the  case  properly  within  the  jurisdiction  (3),  as,  where  it  appears 
that  the  case  is  such  as,  under  no  circumstance,  can  be  brought 
e  g.  a  previous  within  the  ordinary  scope  of  a  Court  of  Equity  (m)  (2)  ;  for  this 
trial  at  law.      reason,  wherever  it  is  necessary,  in  order  to  afford  a  ground  for  the 

(m)  Lord  Red.  108. 

(1)  See  also  Story  Eq.  Jurisprudence ;  Story  Eq.  PI.  §  466,  et  seq. 

(2)  Story  Eq.  PI.  §  466,  467;  Mitford  Eq.  PI.  by  Jeremy,  110,  et  seq.; 
Blount  v.  Garen,  3  Hayw.  88  ;  Livingston  v.  Livingston,  4  John.  Ch.  287. 

Where  a  bill  in  Equity  sets  forth  various  claims,  and  the  defendant  files 
a  general  demurrer,  the  demurrer  will  be  overruled  if  any  of  the  claims  be 
proper  for  the  jurisdiction  of  the  Court  of  Equity.  Castleman  ».  Veitch,  3 
Rand.  598 ;  Kimberly  v.  Sells,  3  John.  Ch  467;  Graves  v.  Downey,  3  Mon- 
roe, 356;  Blount  v.  Garen,  3  Hayw.  88 

A  demurrer  to  the  whole  of  a  bill  containing  some  matters  relievable  and 
others  not,  is  bad,  unless  the  bill  is  multifarious.  Dimmock  v.  Bixby,  20 
Pick.  368. 

In  order  to  sustain  a  demurrer  for  want  of  jurisdiction  to  the  whole  of  a 
bill,  it  must  appear  that  no  substantial  and  essential  part  of  the  complaint  is 
within  the  jurisdiction  of  the  Court.  Boston  Water  Power  Co.  v.  Boston 
&  Worcester  R.  R.  16  Pick.  512  ;  post,  651,  note. 

(3)  Whenever  there  is  no  sufficient  ground  shown  in  the  bill  for  the  in- 
terference of  a  Court  of  Equity,  the  defendant  may  demur  to  the  bill  for 
want  of  Equity  to  sustain  the  jurisdiction.     Story  Eq.  PI.  §  472,  10,  34. 

The  Courts  of  Massachusetts,  not  having  general  jurisdiction  in  Equity, 
the  bill  must  show  affirmatively,  that  the  case  is  within  their  jurisdiction, 
and  the  question  whether  it  is  so  shown  or  not,  is  properly  raised  by  a  general 
demurrer.     May  v.  Parker,  12  Pick.  34. 

In  all  bills  in  Equity  in  the  Courts  of  the  United  States,  the  citizenship 
should  appear  on  the  face  of  the  bill  to  entitle  the  Court  to  take  jurisdiction, 
otherwise  the  cause  will  be  dismissed.  Dodge  v.  Perkins,  4  Mason,  435; 
Story  Eq.  PI.  §  492.  The  want  of  such  averment  may  be  taken  advantage 
of  by  demurrer.     Storj  Eq.  PI.  §  492. 

Where  the  want  of  jurisdiction  is  apparent  on  the  face  of  the  proceedings, 
from  a  defective  statement  of  the  citizenship  of  the  different  parties,  it  if 
fatal  at  all  times,  and  may  be  insisted  on  by  way  of  motion  or  otherwise,  hi 
any  stage  of  the  cause,  and  even  upon  appeal.  Dodge  v.  Perkins,  4  Mssoa, 
437.  See  also  Story  Eq.  PI.  §  26,  note,  §  492,  10,  34 ;  Bingham  v.  Csbet, 
3  Dall.  382;  Jackson  v.  Ashton,  8  Peters,  148,  ante,  360,  note. 


Of  the  different  Grounds  of  Demurrer.  6*9 

interference  of  the  Court,  thai  the  plaintiff's  right  should  hare  been  T°. **•  Jwi»- 

previously  established  at  Law,  if  the  bill  does  not  state  that  it  has  s^**^*^ 

been  so  established,  the  defendant  may  demur,  as  in  Weller  v. 

Smeaton  (it),  where  the  bill  stated  the  plaintiff  to  be  lessee  of  an 

aneient  mill,  and  that  the  defendant  had  erected  floodgates  and 

other  works  on  the  river,  which  deteriorated  the  plaintiff's  right  to 

the  mill,  and  prayed  that  the  defendant  might  be  decreed  to  pull 

down  those  works,  (such  works  having  been  erected  three  years,) 

and  restrained  from  building  new  ones,  but  which  did  not  state  the 

plaintiff's  right  to  have  been  established  at  law,  a  demurrer  for 

want  of  equity  was  held  good  (o). 

2d>y.     A  demurrer,  because  the  subject-matter  of  the  suit  is  That  the  sub- 
within  the  cognizance  of  some  other  Court,  may  be  on  the  ground  jgwuhin  the111 
that  it  is  within  the  jurisdiction  either;  1,  of  a  Court  of  Com- jurisdiction  of 
mon  Law ;  2,  of  the  Ecclesiastical  Court;  8,  of  the  Court  of  Ad-  Q^other 
miralty  or  Commissioners  of  Prize;  4,  of  the  Court  of  Bank- 
ruptcy ;  5,  of  some  statutory  jurisdiction ;  or,  6,  of  some  other 
Court  of  Equity. 

I.  If  it  appears  by  the  bill,  that  the  plaintiff  can  have  as  effect-  That  a  Court 
ual  and  complete  a  remedy  in  a  Court  of  Law  as  in  a  Court  of  of  Law  *•  **• 
Equity,  and  that  such  remedy  is  clear  and  certain,  the  defendant  nal. 
may  demur  (p)  (1) ;  thus  where  a  bill  was  brought  by  the  execu- 
trix of  an  attorney,  for  money  due  from  the  defendant  for  business 
done  as  an  attorney,  the  Court  allowed  a  demurrer  to  the  relief, 
because  the  remedy  was  at  Law,  and  an  Act  of  Parliament  ( j) 
had  pointed  out  a  summary  method  of  obtaining  it  (r).     And, 
hwere  a  sum  of  money  has  been  paid  for  goods  sold  and  exported 

(n)  1  Cox.  102.  common  right,is  vested  in  the  Crown. 

(o)    Vide    etiam    Whitchurch  v.  Lord  Red.  147. 
Hide,  2  Atk.  391 ;  Lord  Tenham  v.        (p)  Coop.  Eq.  PI.  125. 
Herbert,  ibid.  483;  Welby  v.  Duke        (q)  2  Geo.  II.  c.  23,  s.  22. 
of  Portland,  6  Bro.  P.C.  575;  Parish        (r)  Parry  v.  Owen,  3    Atk.   740. 
of  St.  Luke  v.  The  Parish  of  St.  Leon-  Amb.  109,  vide  etiam,  the  form  of  the 
ard,  1  Bro.  C.  C.  40  [Perkins's  ed.  demurrer,  Beames  on  Costs,  376.    It 
41,  note  (b) ;  1  Story  Eq.  Jur.  §  617].  has  been  held,  however,  that  a  clerk 
It  is  to  be  observed,  that  it  is  not  in  Court,  being  an  ancient  officer  of 
necessary  to  establish  a  right  at  Law  the  Court,  may  maintain  a  bill  against 
before  filing  a  bill,  where  the  right  a  solicitor  for  payment  of  a  certain 
appears  on  record,  as  under  letters  sum  stated  as  the  amount  of  his  de- 
patent  for  a  new  invention,  or    is  mand  for   fees  and  disbursements, 
grounded  on  Act  of  Parliament,  as  in  Barker  v.  Dacie,  6  Ves.  681 ;  vide 
cases  of  bills  by  authors  or  their  as-  etiam,   Raneleigh    v.    Thornhill,    1 
signees,  to  restrain  the  sale  of  books,  Vern.  203,  and  Mr.  Blunt's  note  to 
or  where  the  right  appears  on  record  Parry  v.  Owen,  in  his  edition  of  Am- 
by  a  former  decree  of  the  Court,  or  bier,  109. 
where  the  right,  prima  facie  and  of 

(1)  Mitford  Eq.  PI.  by  Jeremy,  123;  Story  Eq.  PI.  §  473;  Cooper  Eq. 
PI.  124 ;  O'Brien  v.  Irwin,  Ridg.  Lap.  &  Scho.  361 ;  Reed*.  Bank  of  New- 
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To  the  Juris-  to  America,  and,  after  the  ship  had  sailed  with  them,  it  was  dis- 
covered that  there  had  been  fraud  used  in  the  quantity  and  quali- 
ty of  the  goods,  but  the  plaintiff,  being  threatened  with  an  action, 
paid  the  original  price  under  a  protest  that  he  would  seek  relief  in 
Equity,  yet  a  demurrer  was  allowed  to  a  bill,  when  it  was  after- 
wards brought  for  a  discovery  and  account ;  though  it  is  quite 
clear  that  if  the  plaintiff  had  not  paid  the  money,  the  Court  would 
have  granted  him  relief  by  injunction  against  the  threatened 
price  (5). 

Upon  the  same  principle,  if  a  bill  is  for  an  account,  where  the 
subject  is  matter  of  set-off,  and  capable  of  proof  at  Law,  it  may 
be  demurred  to  (t)  (1).  And  so  if  a  bill  is  for  the  possession  of 
land,  or  an  Ejectment  Bill,  as  it  is  called,  it  may  be  demurred  to 
even  though  the  bill  charges  the  defendants  to  have  got  the  title- 
deeds,  and  to  have  mixed  the  boundaries,  and  prays  a  discovery, 
possession,  and  account :  for  the  plaintiff,  though  he  is  entitled  to 
a  discovery,  by  praying  such  relief,  has  rendered  his  whole  bill 
liable  to  demurrer  (ti)  (2). 

(#)  Kemp  v.  Pryor,  7  Ves.  237.  recent  case  of  Foley  v.  Hill,  1  Ph. 

h)  Dinwiddie  v.  Bailey,  6  Ves.  399,  where  the  account  consisted  of 
136  [Sumner's  ed.  note  (a)].  It  is  a  three  items  only;  one  on  one  side, 
difficult  question  to  determine  when  and  two  on  the  other ;  Lord  Lynd- 
there  is  an  account  between  two  per-  hurst  dismissed  the  bill,  on  the 
sons,  consisting  of  items  cognizable  ground  that  it  was  not  a  proper  sub- 
at  Law,  under  what  circumstances  a  ject  for  equity.  See  also  Pearce  v. 
concurrent  jurisdiction  in  Equity  ex-  Creswick,  2  H.  286. 
ists.  The  subject  is  discussed  in  (it)  Loker  u.Rolle,  3  Ves.  4  [Sum- 
Story's  Eq.  J.  vol.  1,  §  454,  et  seq.  ner's  ed.  note  (a)]  ',  Ryves  v.  Byres, 
And  it  may  be  noted  here,  that  in  the  ib.  323  [Sumner's  ed.  note  (a)]. 

bury,  1  Paige,  215;  Bosley  r.  M'Kim,  7  Harris  A  John.  160;  Reed  v. 
Clarke,  4  Monroe,  19;  N.  London  Bank  v.  Lee,  11  Conn.  112;  Coombs  v. 
Warren,  17  Maine,  404  ;  Caldwell  v.  Knott,  10  Yerger,  209 ;  Clark  v.  Flint, 
22  Pick.  231 ;  Hoare  v.  Contencin,  1  Bro.  C.  C.  (Perkins's  ed.)  27,  29,  note 
(a)  and  cases  cited ;  Hammond  v.  Messenger,  9  Simons,  327 ;  Bottorf  r. 
Conner,  1  Blackf.  287. 

(1)  The  Court  of  Chancery  exercises  a  concurrent  jurisdiction  with  Courts 
of  Law  in  all  matters  of  account.  Duncan  v.  Lyon,  3  John.  Ch.  351,  361 ; 
Ludlow  v.  Simons,  2  Caines's  Ca.  Error,  1 ,  38,  52 ;  Post  v.  Kimberly,  9 
John.  470,  493  ;  Hawley  v.  Cramer,  4  Co  wen,  717;  Martin  v.  Spiers,  1 
Hayw.  371  ;  Stothart  v.  Burnet,  Cooke,  420;  Breckenridge  v.  Brooks,  2 
A.  K.  Marsh.  338 ;  Fowle  v.  Lawrason,  5  Peters,  495;  Cummings  v.  White, 
4  Blackf.  356 ;  Power  v.  Reeder,  9  Dana,  10 ;  1  Story  Eq.  Jur.  §  451-457 ; 
King  v.  Baldwin,  17  John.  384. 

But  to  sustain  a  bill  for  an  account,  there  must  be  mutual  demands,  or  a 
series  of  transactions  on  one  side,  and  of  payments  on  the  other.  Porter  r. 
Spencer,  2  John.  Ch.  171 ;  1  Story  Eq.  Jur.  §  458. 

Where  all  the  items  of  account  are  on  one  side,  the  bill  cannot  be  sus- 
tained. Pearl  v.  Corp.  of  Nashville,  10  Yerger,  179;  1  Story  Eq.  Jur.  §  458, 
459.  Unless  a  discovery  is  sought  and  obtained  in  aid  of  the  account.    1  Sto- 

§f  Eq.  Jur.  §  67,  458,  459,  and  cases  cited.     See  Pleasants  t>.  Glasscock,  1 
medes  &  Marsh.  17. 

(2)  See  Story  Eq.  PI.  476;  1  Story  Eq.  Jur.  71 ;  Cooper  Eq.  PL  »; 
Russell  ».  Clarke,  7  Cranch,  69,  89. 
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It  is  to  be  recollected  that,  in  many  cases,  Courts  of  Equity  To  the  Juris- 
have  assumed  a  concurrent  jurisdiction  with  Courts  of  Law,  as  in  v^^^^-^, 
cases  of  account  (1),  partition,  and  assignment  of  dower  (x)  (2)  ;  Demurrer  does 
and  that  where  an  instrument  on  which  a  title  is  founded  is  lost,  Qoortsof  Law 
or  fraudulently  suppressed  or  withheld  from  the  party  claiming  have  a  concur- 
under  it,  a  Court  of  Equity  will  interfere  to  supply  the  defect  oc-  ™rt  jurisdic- 
casioned  by  the  accident  or  suppression,  and  will  give  the  same 
remedy  which  a  Court  of  Common  Law  would  have  given  if  the 
instrument  had  been   forthcoming  (y)  (3).     In   all   such   cases, 
therefore,  a  demurrer,  because  die  subject-matter  of  the  suit  is 
within  the  jurisdiction  of  a  Court  of  Law,  will  not  hold. 

Amongst  other  cases  in  which  Courts  of  Equity  and  Courts  of  as  in  cases  of 

Law  entertain  a  concurrent  jurisdiction,  are  those  arising  upon  fraud» 

frauds ;  therefore,  where  fraud  is  made  the  ground  for  the  interfer- 

ance  of  this  Court,  a  demurrer  will  not  hold  (4).     There  is,  how-  unless  it  be 

ever,  one  case  in  which  fraud  cannot  be  relieved  against  in  Equi-  frw?d  inPro" 

^  curing  the  ex- 

ty,  though  a  discovery  may  be  sought :  this  is,  the  case  of  fraud  ecution  of  a 

in  obtaining  a  will,  which,  if  of  real  estate,  must  be  investigated  wil1- 
in  a  Court  of  Common  Law ;  and  if  of  personal  estate,  in  the 
Ecclesiastical  Court  (z)  (5) 

It  may  also  be  noticed  here,  that  although,  in  some  cases,  the  Will  lie  to  a 
Court  will,  where  a  question  of  fact  arises  in  the  course  of  a  J1.11  Paying  a 
cause,  direct  a  feigned  issue  to  be  tried  in  a  Court  of  Law,  for  the 
purpose  of  establishing  or  negativing  such  fact ;  the  Court  will 
not  entertain  a  bill  to  enforce  the  specific  performance  of  an  agree- 
ment, and  praying  in  the  alternative  that,  if  it  cannot  be  perform- 
ed, an  issue  or  an  inquiry  before  the  Master  may  be  directed,  with 
a  view  to  ascertain  the  damages.  The  plaintiff  must  seek  that 
remedy,  if  he  wishes  it,  at  Law  (s). 

(x)  Lord  Red.  120, 123.  3  Atk.  17;  Allen  v.  Macpherson,  1 

(y)  Ibid.  113.  Ph.  133;  Oingell  v.  Home,  9  Sim. 

(t)  Kenrick  v.  Bramsby,  7  Bro.  P.  539. 

C.  437;  Webb  v.  Claverden,  2  Atk.  (z)  Per  Lord  Eldon,  in  Todd  v. 

424  ;  Bennet  v.  Vade,  ib.  324 ;  Anon.  Gee,  17  Ves.  279. 

In  many  cases  it  has  been  held,  that  where  a  party  has  a  just  title  to  come 
into  Equity  for  a  discovery,  and  obtains  it,  the  Court  will  go  on  and  give 
him  the  proper  relief;  and  not  turn  him  round  to  the  expenses  and  inconven- 
iences of  a  double  suit  at  law.  See  a  full  discussion  of  this  subject,  and  a 
citation  of  the  authorities,  1  Story  Eq.  Jur.  §  64  k,  et  seq. 

(1)  See  post,  625,  et  seq. 

(2)  Story  Eq.  Jur.  §  75,  et  seq. 

(3)  Story  Eq.  Jur.  81,  et  seq.  and  oases  cited  in  notes ;  Bromley  v.  Hol- 
land, 7  Sumner's  Vesey,  3  note  (d). 

(4)  Story  Eq.  Jur.  §  184,  et.  seq.  and  notes ;  Anderson  v.  Lewis,  1 
Freeman,  206. 

(5)  I  Story  Eq.  Jur.  §  184,  note,  §  238;  2  ib.  §  1445-1448;  Story  Eq.  PI. 
§  474  ;  Gaines  v.  Chew,  2  Howard,  (U.  S.)  619 ;  Tarver  v.  Tarver,  9  Pe- 
ters, 180. 
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To  the  Juris- 
diction. 


For  that  the 
Ecclesiastical 
Court  has  ju- 
risdiction. 


2.  That  the  objection,  on  account  of  the  jurisdiction,  is  not 
confined  to  cases  cognizable  in  Courts  of  Law,  is  evident  from  the 
case  put  of  proceedings  instituted  to  set  aside  a  will  of  personal 
estate  on  the  ground  of  fraud,  which  can  only  be  done  in  the 
Ecclesiastical  Courts ;  those  Courts  haying  exclusive  jurisdiction 
in  all  cases  relating  to  wills  and  intestacies  of  persons  dying  pos- 
sessed of  personal  property  (1).  The  Ecclesiastical  Courts  have 
also  exclusive  jurisdiction  of  the  right  and  duties  arising  from  the 
state  of  marriage ;  and  the  Court  of  Chancery,  therefore,  will  not 
entertain  a  bill  to  enforce  a  contract  for  the  separation  of  hoshand 
and  wife  (a). 

It  is  to  be  observed  here,  that  Courts  of  Equity  have,  in  the 
case  of  tithes  and  in  the  disposition  of  the  efibcta  of  persons  dying 
testate  or  intestate,  assumed  a  concurrent  jurisdiction  with  the 
Ecclesiastical  Courts,  as  far  as  the  jurisdiction  of  these  Conrte 
extend ;  indeed  the  Courts  of  Equity,  in  many  of  those  canes,  can 
give  more  complete  remedy  than  can  be  afforded  in  the  Ecclesias- 
tical Courts,  and  in  some  cases  the  only  effectual  remedy  (b)  (2). 

3.  If  the  Court  of  Admiralty  or  Court  of  Prize  is  competent 
to  decide  upon  the  subject-matter  of  the  suit,  a  demurrer  will  also 
hold.  Upon  this  principle  the  Court  refused  to  interfere  by  grant- 
ing a  prohibition  against  a  monition  to  bring  in  property  which 
had  been  received  as  a  consignment  to  a  merchant;  Lord  Eldon 
holding,  that  the  Prize  Jurisdiction  extends  to  the  question, 
whether  a  person  who  received  and  sold  the  property,  received 
it  as  consignee  for  a  valuable  consideration,  or  as  a  piiae  agent 
(c)  (3). 

4.  As  the  Court  of  Bankruptcy  only  exercises  jurisdiction  in 
Court  of  Bank-  those  cases  which  were  formerly  considered  to  be  within  the  jo- 
proper  juris"-     risdiction  of  the  Lord  Chancellor  sitting  in  bankruptcy,  any  bill 

which,  previously  to  the  establishment  of  that  Court,  would  have 
been  liable  to  demurrer,  because  the  subject  of  it  was  within  the 


For  that  the 
Court  of  Ad- 
miralty is  the 
proper  juris- 
diction. 


For  that  the 


diction. 


(a)  Wilkes  v.  Wilkes,  2  Dick.  791 ; 
Worrall  v.  Jacob,  3  Mer.  268;  Du- 
rand  v.  Durand,  2  Cox,  207 ;  Dun- 
can v.  Duncan,  Coop.  C.  C.254.  For 
the  distinctions  upon  this  subject,  as 
to  cases  in  which  the  Court  will  in- 
terfere to  enforce  the  payment  of  sep- 


arate maintenance  to  a  wife  pending 
a  separation,  Tide  2  Roper  on  Hus- 
band and  Wife,  cap.  22,  s.  3;  [Stosr 
Eq  Jur.  §  1427-1429  and  notes.] 

(b)  Lord  Red.  125. 

(c)  Case  of  the  Danish  Ship  Hoy- 
somhed,  7  Ves.  593. 


(1)  See  Jones  t>.  Frost,  Jacob,  466. 

(2)  1  Story  Eq.  Jur.  &  589-608 ;  Story  Eq.  PI.  §  491 ;  Mitfoad  Eq.  PL  by 
Jeremy,  125, 126,  136. 

(3)  Story  Eq.  PI.  §  490. 
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jurisdiction  of  the  Lord  Chancellor,  will  still  be  liable  to  demur-  To  the  Juris- 
rer,  because  the  subject-matter  is  within  the  jurisdiction  of  the 
Court  of  Bankruptcy.  A  special  demurrer  on  the  ground  that  the 
plaintiffs  might,  upon  their  own  showing,  have  had  full  and  com- 
plete relief  under  the  jurisdiction  of  the  Lord  Chancellor  in  bank- 
ruptcy, was  allowed  in  Saxton  r.  Davis  (d),  which  has  been  be- 
fore referred  to;  and  the  principles  upon  which  the  Court  pro- 
ceeded in  that  case  are  fully  stated  in  the  judgment  of  Lord  El- 
don,  upon  that  occasion,  and  are  also  alluded  to  in  a  former  part 
of  this  Treatise,  where  the  effect  of  bankruptcy  upon  proceed- 
ings in  this  Court  has  been  discussed  at  some  length  (e). 

5.  The  ground  upon  which,  before  the  establishment  of  the  That  a  sum- 
Court  of  Bankruptcy,  demurrers,  by  reason  that  the  matter  was  "o^u  provi-C 
within  the  jurisdiction  of  the  Lord  Chancellor  in  bankruptcy,  ded  by  statute. 
were  allowed  was,  because  the  legislature  had  provided  a  summa- 
ry course  of  proceeding  for  the  decision  of  the  question  by  appli- 
cation to  the  Lord  Chancellor  under  the  statutes  relating  to 
bankrupts ;  and  the  same  ground  of  demurrer  will  be  good  in 
other  cases  where  such  a  summary  mode  of  proceeding  has  been 
provided  by  statute.  Thus  in  Parry  v.  Owen  (/),  which  has 
been  before  referred  to,  as  a  case  in  which  a  demurrer  was  allow- 
ed to  a  bill  filed  by  the  executrix  of  an  attorney  to  be  paid  his 
bill  for  business,  the  grounds  of  demurrer  stated  on  the  record 
were,  "  that  the  plaintiff's  remedy  to  recover  what  may  appear  to 
be  due  to  her  from  the  defendant,  touching  the  matters  aforesaid, 
is  and  ought  to  be  by  suit  at  Law,  where  the  matters  are  properly 
triable  and  determinable,  or  by  application  to  this  Court  in  a  sum- 
mary way,  and  not  by  suit  in  this  Court,"  &c.  (g). 

In  connection  with  this  part  of  the  subject,  may  be  mentioned,  In  cases  of 
the  questions  which  have  arisen  as  to  the  right  of  the  Court  to  en-  awarde- 
tertain  bills  to  set  aside  awards  made  under  submissions,  which  are 
agreed  to  be  made  rules  of  Court  pursuant  to  the  9  &  10  Will.  III.  c. 
15.  Upon  this  point  much  difference  of  opinion  has  existed.  In 
Dawson  v.  Sadler  (A),  Sir  J.  Leach,  V.  C,  declared  his  opinion  to 
be,  that  where  by  the  agreement  of  reference  the  submission  is  to 
be  made  a  rule  of  any  Court,  there  the  only  course  of  proceeding  to 
impeach  the  award  is  to  make  the  submission  a  rule  of  that  Court, 
and  to  apply  summarily  for  its  aid :  that  the  mere  circumstance 

(<*)  18  Ves.  72.  (g)  Vide  the  copy  of  the  demurrer 

(c)  Ante,  p.  71 ;   vide  etiam,  Ex    in  this  case,  in  Mr.  Blunt's  edition  of 
parte  Tarleton,  19  Ves.  464.  Ambler,  109,  n.  2,  and  Beames  on 

(/)  Ante,  p.  609.  Costs,  376. 

(A)  IS.  <&S.  537,542. 
vol.  i.  52 


614  Demurrers : 

To  the  Juris-  Df  its  not  having  been  made  a  rule  of  Court,  would  not  give  the 
s*^*v^s  Court  jurisdiction,  because  either  party  has  a  right  to  take  ibat 
step,  and  cannot  transfer  the  jurisdiction  by  neglecting  to  do  ib 
act  within  his  own  power  (t) ;  but  the  V.  C.  of  England  has  ex- 
pressed his  opinion  to  be,  that  upon  the  words  of  the  statute,  the 
original  inherent  jurisdiction  of  the  Court  is  not  taken  away,  except 
where  the  submission  has  been  made  a  rule  of  a  Court  of  Lav; 
and  that  the  authorities  show,  that  even  in  that  case  it  is  not  of 
necessity  taken  away,  but  will  remain  in  case  the  Court  of  Law 
will  not  or  cannot  act  upon  the  award  (k). 
T.  With  respect  to  the  objection,  that  some  other  Court  of  Equity 

other  Court  of  has  the  proper  jurisdiction  (1),  it  is  to  be  observed  that  Che  estab- 
**J!%j;M       lishment  of  Courts  of  Equity  has  obtained  throughout  the  whole 
'      system  of  our  judicial  polity*  and  that  most  of  the  inferior  branches 
of  that  system  have  their  peculiar  Courts  of  Equity ;  the  Court 
of  Chancery  assuming  a  general  jurisdiction  in  cases  not  within 
the  bounds  or  beyond  the  powers  of  inferior  jurisdictions  (/).    The 
*/• the  Co"ft8  principal  of  the  inferior  jurisdictions  in  England  which  have  cog- 
palatine,  &c.    nizance  of  equitable  cases  are  those  of  the  counties  palatine  of 
Lancaster  and  Durham  (m),  the  Courts  of  the  two  Universities  of 
Oxford  and  Cambridge,  the  Courts  of  the  city  of  London,  and  the 
Cinque  Ports  (n) ;  and  wherever  it  appears  upon  the  face  of  the 
bill,  that  any  of  these  Courts  has  the  proper  jurisdiction,  either 
immediately  or  by  way  of  appeal,  the  defendant  may  demur  to  the 
jurisdiction  of  the  Court  of  Chancery  (o).    Thus,  to  a  bill  of  ap- 
peal and  review  of  a  decree  in  the  county  palatine  of  Lancaster, 
the  defendant  demurred,  because,  on  the  face  of  the  bill,  it  was 


156,  ai 


(t)  Vide  Davis  v.  Getty,  2  S.  6Y.  S.  of  Great  Sessions ;  bat  these  Court* 

have  been  abolished  bj  the  11  Geo. 

Vide  Nicholls  v.  Roe,  5  Sim.  IV.  &  1  Will.  IV.  c.  70,  s.  14. 

^     and  the  cases  cited  in  his  Hon-  (o)  It  has  been  decided  that  the 

or's  judgment.  8tannary  Courts  in  Devonshire  and 

(0  Lord  Red.  161.  Cornwall,  held  for  the  adnunistratiea 

(m)  By  the  6  &  7  Will.  IV.  c.  19,  of  justice  among  the  tinners,  therein, 

the  palatine  jurisdiction  of  the  county  in  virtue  of  a  privilege  granted  to  the 

palatine  of  Durham  has  been  separat-  workers  of  the  mines,  to  sue  and  be 

ed  from  the  bishoprics:  and  transfer-  sued  only  in  their  own  Courts,  that 

red  to  the  Crown,  but  the  Courts  they  may  not  be  drawn  from  their 

still  remain.  business,  which  is  highly  profitable 

(n)  Lord  Red.  151.    Formerly  the  to  the  public,  by  attending  law  svw 

county  palatine  of  Chester  and  the  in  other  Courts,  are  only  Courts  rf 

principality  of  Wales  had  Courts  of  Law,  and  not  Courts  both  of  Lair 

equitable  jurisdiction  ;  viz.  in  the  for-  and  Equity.  Trelawney  v.  WilhasM, 

mer,  the  Court  of  the  Chamberlain  of  3  Vera.  483. 
Chester,  and  in  the  latter,  the  Courts 


Q)  See  Story  Eq.  PL  §  490 ;  Mitford  Eq.  PI.  by  Jeremy,  135, 136 ;  Mead 
v.  Memtt,  3  Paige,  40£. 
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apparent  that  the  Court  of  Chancery  had  no  jurisdiction,  and  the  To  the  June- 
demurrer  was  allowed  (p) :  demurrers  of  this  kind,  however,  are  ^^J^ 
very  rare ;  for  the  want  of  jurisdiction  can  hardly  be  apparent  upon 
the  face  of  the  bill,  at  least  so  conclusively  as  to  deprive  the  Court  of 
Chancery  of  cognizance  of  the  suit ;  it  being  a  rule  that,  where  a 
Court  is  a  superior  Court  of  general  jurisdiction,  the  presumption 
will  be,  thai  nothing  shall  be  intended  to  be  out  of  its  jurisdiction 
that  is  not  shown  or  intended  to  be  so  (q).  The  general  way  of 
objecting  to  the  jurisdiction  of  the  Court  is  by  plea ;  and  in  Rob- 
erdeau  v.  Rous  (r),  in  which  a  bill  was  filed  for  .delivery  of  pos- 
session of  lands  in  St.  Christopher's,  the  Lord  Chancellor  held,  that 
the  objection  that  the  Court  had  no  jurisdiction  over  land  in  St. 
Christopher's,  although  right  in  principle,  was  irregularly  and  in- 
formally taken  by  demurrer,  and  should  have  been  pleaded. 
Lord  Redesdale,  however,  appears  to  have  been  of  opinion,  that 
the  rule,  that  the  objection  to  the  jurisdiction  should  be  pleaded, 
and  not  be  taken  by  demurrer,  can  only  be  considered  as  referring 
to  cases  where  circumstances  may  give  the  Chancery  jurisdiction, 
and  not  to  cases  where  no  circumstances  can  have  that  effect ;  and 
that,  where  all  the  circumstances  which  are  requisite  in  a  plea,  to 
show  that  the  Court  has  no  jurisdiction,  are  shown  in  the  bill,  a 
demurrer  will  lie  (s).  What  those  circumstances  are,  will  be 
stated  when  we  come  to  treat  of  pleas  to  the  jurisdiction  (t) ;  in 
the  mean  time,  it  may  be  observed,  that  if  the  objection  on  the 
ground  of  jurisdiction  is  not  taken  in  proper  time,  viz.,  either  by  within  what 
demurrer  of  plea,  before  the  defendant  enters  into  his  defence  at  time  objection 
large,  the  Court  having  the  general  jurisdiction,  will  exercise 
it  (1),  unless  in  cases  where  no  circumstances  whatever  can  give 
the  Court  jurisdiction,  as  in  the  case  before  put,  of  a  bill  of  ap- 
peal and  review  from  a  decree  in  a  county  palatine  («),  in  which 
case,  the  Court  cannot  entertain  the  suit,  even  though  the  defend- 
ant does  not  object  to  its  deciding  on  the  subject  (x)  (2). 


must  be  taken. 


«#> 


Jennet  v.  Bishopp,  1   Vern.  ground  that  the  whole  of  the  matters 

were  in  question  between  the  parties, 

(f)  Per  Lord  Hardwicke,  Earl  of  and.  might  have  been  the  subject  of 

Derby  v.  Duke  of  Athol,  1  Ves.  203.  adjudication  in  a  suit  before  the  Su- 

(r)  1  Atk.  543.  preme  Court  of  Newfoundland. 

(#)  Lord  Red.  153.    In  the  case  of  (1)  Post,  Chap.  XIV. 

Henderson  v.  Henderson,  3  H.  100,  fit)  Ubi  Supra, 

a    demurrer    was  allowed  on    the  (z)  Lord  Red.  153. 


(1)  Livingston  v.  Livingston,  4  John.  Ch.  287 ;  Underbill  v.  Van  Cort- 
Undt,2John.  Ch.369. 

(2)  Ante,  608,  note  ;  Dodge  v.  Perkins,  4  Mason,  437;  Story  Eq,  PI.  & 
10,34,492. 
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Demurrers  : 


To   the   Juris- 
diction. 

Demurrers  to 
the  person. 


Objection  ex- 
tends to  the 
whole  bill. 


Demurrer  to 
the  substance 
of  the  bill. 


Want  of  inter- 
est in  the 
plaintiff. 


II.  The  objections  arising  from  the  personal  disability  of  the 
plaintiff,  have  been  treated  of  at  considerable  length  in  the  third 
Chapter  of  this  Treatise,  in  which  the  disabilities  that  incapaci- 
tate a  plaintiff  from  suing  have  been  fully  discussed  (1);  aQ, 
therefore,  that  need  now  be  said  on  the  subject  is,  that  if  any  of 
these  incapacities  appear  upon  the  face  of  the  bill,  the  defendant 
may  demur.  So,  also,  he  may  if  the  incapacity  is  such  only  as 
prevents  the  party  from  suing  alone,  as  in  the  case  of  an  infant  or 
a  married  woman,  an  idiot  or  a  lunatic,  in  which  case,  if  no  next 
friend  or  committee  be  named  in  the  bill,  a  demurrer  will 
lie  (y)  (2). 

It  is  to  be  observed,  that  this  objection  extends  to  the  whole  bill, 
and  that  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a 
bill  for  discovery  merely,  as  in  the  case  of  a  bill  for  relief.  For 
the  defendant  in  a  bill  for  discovery,  being  always  entitled  to  costs 
after  a  full  answer  as  a  matter  of  course,  would  be  materially  in- 
jured by  being  compelled  to  answer  a  bill  by  persons  whose  prop- 
erty is  not  at  their  own  disposal,  and  who  are  therefore  incapable 
of  paying  the  costs. 

III.  We  come  now  to  the  consideration  of  demurrers  arising 
upon  objections  applying  more  specifically  to  the  matter  of  the  bill  ; 
these  may  be  either  to  the  substance  or  to  the  form  in  which  it  is 
stated.  Demurrers  to  the  substance,  are :  1st,  that  the  plaintiff 
has  no  interest  in  the  subject ;  2nd,  that  although  the  plaintiff  has 
an  interest,  yet  the  defendant  is  not  answerable  to  him,  but  to 
some  other  person ;  3rd,  that  the  defendant  has  no  interest;  4th, 
that  the  plaintiff  is  not  entitled  to  the  relief  which  he  has  prayed ; 
5th,  that  the  value  of  the  subject-matter  is  beneath  the  dignity  of 
the  Court ;  6th,  that  the  bill  does  not  embrace  the  whole  matter ; 
7th,  that  there  is  a  want  of  proper  parties ;  8th,  that  the  bill  is 
multifarious,  and  improperly  confounds  together  distinct  de- 
mands ;  to  which  may  be  added,  9th,  that  the  plaintiff's  remedy 
is  barred  by  length  of  time;  and  10th,  that  it  appears  by  the  bill, 
that  there  is  another  suit  depending  for  the  same  matter. 

1.  In  a  former  section  (z)  in  which  the  matter  of  a  bill  has  been 
discussed,  the  reader's  attention  has  been  directed  to  the  neces- 
sity of  showing  that  the  plaintiff  has  a  claim  to  the  thing  de- 
manded, or  such  an  interest  in  the  subject  as  gives  him  a  right  to 

(y)  Ibid.  (*)  Chap.  VI.  sect  4. 


(1)  Ante,  86,  et  aeq. 

(2)  See  the  form  of  a  demurrer  in  such  case,  Willis,  449.  A  lunatic  m«st 
be  made  a  party,  though  his  committee  is  so,  or  a  demurrer  lies.  Haniaoa 
v.  Rowan,  4  Wash.  C.  C.  202. 
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institute  a  suit  concerning  it  (a)  (1).  All,  therefore,  that  need  To  the  Bob- 
now  to  be  done  in  illustration  of  the  proposition,  that  the  want  of  gm 
interest  in  the  plaintiff  in  the  thing  demanded,  or  of  a  right  to  in-  ^^-^v^w 
stitute  a  suit  concerning  it  is  a  good  cause  of  demurrer,  is  to  refer 
to  that  section  where  the  nature  of  the  interest  which  a  plaintiff 
must  have  in  the  subject-matter,  has  been  pointed  out.  The 
reader  will  there  observe,  that  the  plaintiff  must  not  only  have 
an  existing  interest  in  the  subject-matter  (6),  and  one  capable  of 
being  defeated,  but  he  must  also  show  a  proper  title  to  institute  a 
suit  concerning  it,  or  else  his  bill  will  be  liahle  to  demurrer.  The 
nature  of  the  title  to  be  shown,  where  a  plaintiff  claims  as  a  repre- 
sentative or  under  a  derivative  title,  has  been  there  pointed  out, 
and  the  rule,  that  all  preliminary  acts  necessary  to  complete  the 
plaintiff's  title  must  be  shown,  has  also  been  discussed.  The 
reader  will  observe,  that  the  necessity  of  showing  a  proper  title  in 
a  plaintiff  is  not  confined  to  one  plaintiff  only,  but  that  if  several 
persons  join  in  a  bill,  and  it  appears  that  one  of  them  has  no  inter- 
est, the  bill  will  be  open  to  demurrer,  though  it  appears  that  all 
the  other  plaintiffs  have  an  interest  in  the  matter,  and  a  right  to 
institute  a  suit  concerning  it  (c)  (1). 

2,  3.  The  same  section  also  exhibits  the  nature  of  the  privity  That  defen- 
,...,.  .      .  ...    ,      . .  ,  ...  J  dant  is  not  an- 

wnich  it  is  necessary  the  bill  should  aver  to  be  existing  between  swerable  to 

the  plaintiff  and  defendant  (2) ;  and  the  application  of  the  rule  Plaintiff  hut  to 
which  requires  that  the  bill  should  show  that  the  defendant  has  an  ^^n.  *' 
interest  in  the  subject-matter  of  the  suit  (3).     It  also  points  out 
the  exceptions  to  the  rule  in  certain  cases  in  which  persons  who  That  defen- 
have  no  interest  in  the  subject-matter,  may  be  made  parties  for  J^tJ1*"  *°  **" 
the  purpose  of  eliciting  a  discovery  from  them,  and  in  which  they 
are  prevented  from  availing  themselves  of  a  demurrer  to  avoid  an- 
swering the  bill  (d). 

4.  It  has  been  before  stated  as  one  of  the  requisites  to  a  bill,  That  the  bill 
that  it  should  pray  proper  relief,  to  which  may  be  added,  that,  if pro^rreuST 
for  any  reason  founded  upon  the  substance  of  the  case,  as  stated 
in  the  bill,  the  plaintiff  is  not  entitled  to  the  relief  he  prays,  the 

(•)  Page  359.  (e)  Page  362,  and  347. 

(•)  Ante,  p.  368.  (<£)  Ante,  page  372,  and  342. 


(1)  Mitford  Eq.  PI.  by  Jeremy,  154, 158. 

If  of  several  plaintiffs  some  have  an  interest  in  the  matter  of  the  suit,  and 
others  have  no  interest  in  it,  but  are  merely  the  agents  of  their  co-plaintiffs, 
a  {general  demurrer  to  the  whole  bill  is  a  good  defence.  King  of  Spain  v 
Machado,  4  Ross.  224 ;  and  see  Cuff  *.  Platett,  ib.  242:  Clarkson  v.  De 
Peyster,  3  Paige,  330. 

(2)  Mitford  Eq.  PI.  by  Jeremy,  158. 

(3)  Mitford  Eq.  PI.  by  Jeremy,  160. 
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Demurrers : 


To  the  Sub- 
stance of  the 
Bill. 


Effect  of 
prayer  for  gen- 
eral relief. 


That  the  sub- 
ject-matter is 
not  of  suffi- 
cient value. 


That  bill  does 
not  embrace 
the  whole 
matter. 


defendant  may  demur  ;  many  of  the  grounds  of  demurrer,  already 
mentioned,  are  perhaps  referrible  to  this  head ;  and,  in  every  in- 
stance, if  the  case  stated  is  such  that,  admitting  the  whole  bill  to 
be  true,  the  Court  ought  not  to  give  the  plaintiff  the  relief  or 
assistance  he  requires,  either  in  whole  or  in  part,  the  defect  thus 
appearing  on  the  face  of  the  bill,  is  a  sufficient  ground  of  de- 
murrer (1). 

It  is  to  be  observed,  in  this  place,  that  the  question  upon  a  de- 
murrer of  this  nature,  is  frequently,  not  whether,  upon  the  case 
made  by  the  bill,  the  plaintiff  is  entitled  to  all  the  relief  prayed,  bat 
whether  he  may,  under  the  prayer  for  general  relief,  be  entitled 
to  some  relief  (e) :  the  question  how  far  the  defects  in  the  relief 
prayed  in  the  prayer  for  special  relief  may  be  supplied  under 
the  prayer  for  general  relief,  which  usually  forms  part  of  every 
bill,  has  been  before  discussed ;  it  is  only  necessary  now  to  re- 
mind the  reader  that  such  relief  must  be  consistent  with  the  special 
prayer,  as  well  as  with  the  case,  made  by  the  bill. 

5.  It  has  been  before  observed,  that  every  bill  must  be  for  a 
matter  of  sufficient  value,  otherwise  it  will  not  be  consistent  with 
the  dignity  of  the  Court  to  entertain  it  (/)  (2).  The  usual 
method  of  taking  advantage  of  an  objection  of  this  nature  is,  as 
we  have  seen,  by  motion  to  take  the  bill  off  the  file.  There  is  no 
doubt,  however,  that  if  the  objection  appears  upon  the  face  of  the 
bill,  a  demurrer,  upon  the  ground  of  inadequacy  of  value  wiJJ  be 
held  good  (3). 

6.  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but 
it  must  be  for  the  whole  matter.    It  is  not,  however,  necessary  to 

(e)  Ante,  page  444,  Hartley  v.  Rus-        (/)  Ante,  page  378. 
sell,  2  S.  &  S.  244,  253. 


(1)  A  demurrer  for  want  of  Equity  cannot  be  sustained  unless  the  Court 
is  satisfied  that  no  discovery  or  proof  properly  called  for  by,  or  founded  upon, 
the  allegations  in  the  bill,  can  make  the  subject-matter  of  the  suit  a  proper 
case  for  equitable  cognizance.     Bleeker  v.  Bingham,  3  Paige,  246. 

See  the  form  of  a  general  demurrer  for  want  of  Equity,  Willis,  461 ;  Story 
Eq.  PI.  §  483  (3rd  ed.)  note  (4). 

(2)  Ante,  378,  note. 

(3)  If  it  appear  on  the  face  of  the  bill,  that  the  matter  in  dispute,  exclu- 
sive of  costs,  does  not  exceed  the  amount  to  which  the  jurisdiction  of  the 
Court  is  limited,  the  defendant  may  either  demur,  or  move  to  have  the  bill 
dismissed  with  costs ;  or  if  it  does  not  appear  on  the  face  of  the  bill,  it  may 
be  pleaded  in  bar  of  the  suit.  Smets  v.  Williams,  4  Paige,  364  ;  McElwmia 
v.  Willis,  3  Paige,  505;  S.  C.  on  Appeal,  9  Wendell,  548;  Schreppelr. 
Redfield,  5  Paige,  245 ;  Bradt  v.  Kirkpatrick,  7  Paige,  62. 

By  exclusive  of  costs  is  meant  the  costs  of  the  suit  in  Chancery.  Van  Tjroe 
v.  Bunce,  1  Edw.  583.  See  further,  Moore  v.  Lyttle,  4  John  Ch.  183; 
Fullerton  v.  Jackson,  5  ib.  276;  Douw  v.  Sheldon,  2  Paige,  303;  Vieden- 
burg  v.  Johnson,  1  Hopk.  112 ;  Mitchell  v.  Tighe,  1  Hopk.  119. 
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discuss  here  the  principle  and  application  of  this  rule,  the  reader's    To  the  Sub- 
attention  having  been  already  fully  called  to  it :  all  that  need  be         Bill, 
said  is,  that  if  it  appears,  by  the  bill,  that  the  object  of  the  suit  v^~v-w 
does  not  embrace  all  the  relief  which  the  plaintiff  is  entitled  to 
have  against  the  defendant,  under  the  same  representation  of  facts, 
it  will  be  liable  to  demurrer,  unless  it  comes  within  any  of  the  ex- 
ceptions before  pointed  out  (g). 

7.  The  subject  of  who  are  the  proper  parties  to  be  brought  Want  of  par- 
before  the  Court,  for  the  purpose  of  enabling  a  Court  of  Equity  to  *"' 
do  complete  justice  by  deciding  upon  and  settling  the  rights  of  all 
persons  interested  in  the  subject  of  the  suit,  so  as  to  make  the  per- 
formance of  the  order  of  the  Court  perfectly  safe  to  those  who  are 
compelled  to  obey  it,  and  to  prevent  future  litigation,  has  been  be- 
fore so  fully  discussed  (h)  (1),  that  nothing  remains  to  be  said 
upon  it  here  further  than  to  remind  the  reader  that  wherever  a 
want  of  parties  appears  on  the  face  of  a  bill,  it  is  a  cause  of  de- 
murrer (2),  unless  a  sufficient  reason  for  not  bringing  them  before 
the  Court  is  suggested,  or  unless  the  bill  seeks  a  discovery  of  the 
persons  interested  in  the  matter  in  question  for  the  purpose  of 
making  them  parties  (t). 

It  is  to  be  observed  that  the  circumstance,  that  if  all  the  parties  will  hold  al- 

interested  in  the  subject  of  the  suit  were  to  be  brought  before  the  |£0*Sn  *be  *d- 
J  °  dition  of  new 

Court,  the  bill  would  be  multifarious,  has  been  held  to  be  no  rea-  parties  would 

son  for  the  Court  proceeding  in  the  absence  of  any  person  who  °?  multifa- 

ought  to  be  present,  as  to  any  part  of  the  case,  and  that  such  a 

ground  cannot  be  urged  in  answer  to  a  demurrer  for  want  of  par- 


% 


)  Ante,  378.  (i)  Lord  Red.  190. 

(&)  Ante,  Chap.  V.  240  et  seq. 


(1)  See  Mitford  £q.  PI.  by  Jeremy,  164  et  seq. ;  Story  Eq.  PI.  §  72-236. 

(2)  Mitford  Eq.  PL  by  Jeremy,  180;  Story  Eq.  PL  §  541  ;  Elmendorf  v. 
Taylor,  10  Wheaton,  152 ;  Crane  t>.  Deming,  7  Conn.  387 ;  Mitchell  v. 
Lenox,  2  Paige,  280 ;  Robinson  v.  Smith,  3  ib.  222. 

See  the  form  of  a  demurrer  for  want  of  parties,  Willis,  462  and  note  (b)  ; 
2  Eq.  Drafts.  81;  Edwards  on  Parties,  275;  Story  Eq.  PL  §  (3rd  ed.),  543, 
note  (4). 

A  demurrer  for  want  of  parties  must  show  who  are  the  proper  parties ; 
not  indeed  by  name,  for  that  might  be  impossible  ;  but  in  such  manner  as  to 
point  out  to  the  plaintiff  the  objection  to  his  bill,  and  enable  him  to  amend 
by  adding  the  proper  parties.  Mitford  Eq.  PL  by  Jeremy,  180, 181 ;  Attor- 
ney-ffenl.  v.  Poole,  4  My.  &.  Craig,  17 ;  Story  Eq.  PL  §  543 ;  ante,  333. 

It  has,  however,  been  held,  that  upon  a  demurrer  to  a  bill  for  want  of 
Equity,  the  objection,  that  the  bill  is  defective  for  want  of  parties,  may  well 
be  taken.  Vernon  v.  Vernon,  in  Chancery  (England),  Feb.  1837,  cited  Sto- 
ry Eq.  PL  §  543  (3rd  ed.)  note  (4).  So  the  objection  may  be  taken  in  the 
same  way,  if  persons  are  improperly  made  plaintiffs.  Gething  v.  Vigurs, 
before  the  V.  Chancellor  of  England,  Nov.  1836,  cited  Story  Eq.  PL  ubi 
supra. 
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To  the  Sub-   ties  (k)  (1).    It  ha*,  however,  been  held  to  be  a  sufficient  i 
•tance  of  the 

Bin.         for  the  Court,  upon  argument  of  the  demurrer,  to  allow  the  bul  to 

s*^-^~**~s  be  amended  more  generally  than  bj  merely  adding  parties  ;   and 

in  The  Attorney-general  v.  The  Merchant  Tailors1  Company  (/), 

the  plaintiff  was  permitted  to  amend,  by  striking  out  the  matter 

which  occasioned  the  necessity  for  additional  parties ;  and  in 

Lumsden  r.  Fraser,  before  referred  to,  leave  was,  on  this  ground, 

given  to  the  plaintiff  to  amend  his  bill  generally  (»). 

It  is  to  be  remarked,  that  there  appears  to  be  some  doubt  whe» 

Wh  th       d  - tner'  m  cases  wnere  th*  objection  for  want  of  parties  applies  only 

murrer  for        to  part  of  the  bill,  a  demurrer  to  the  whole  bill  caa  be  supported; 

want  of  par-     or  wnether  the  part  of  the  bill  to  whioh  such  demurrer  applies, 
ties  can  be  put         .  ,..,.»  m«      *     i     •  i  -    «««. 

in  to  part  of  a  ought  not  to  be  specially  pointed  out.    The  doubt  is  stated  in  The 

bill.  East  India  Company  v.  Coles  (a),  in  which  Lord  Thurlow  appears 

to  have  been  inclined  to  think  that  there  could  not  be  a  partial 
demurrer  for  want  of  parties,  and  that  therefore  a  demurrer  to  the 
whole  bill  was  proper,  but  to  have  wavered  in  his  opinion,  in  con- 
sequence of  some  cases  cited  to  him  by  Mr.  Mitford,  in  which 
such  partial  demurrer  had  been  allowed  (o).  The  consequence 
was,  that  the  case  stood  over  till  another  day,  before  which  the 
plaintiffs1  counsel  amended  their  bill,  paying  the  costs  of  the  de- 
murrer ;  so  that  the  question  still  remains  undecided.  In  the  ab- 
sence, therefore,  of  further  authority  upon  this  point,  all  that  can 
be  done  is,  to  suggest  that,  although  the  authorities  cited  by  Mr. 
Mitford,  in  the  above  case,  show  that  a  defendant  may  make  the 
absence  of  parties  the  ground  of  partial  demurrer,  yet  they  do  not 
go  the  length  of  establishing  the  proposition,  that  where  the  ob- 
jection does  not  go  to  the  whole  bill,  a  general  demurrer  will  not 
hold.  As  far  as  negative  authority  goes,  the  case  of  Lumsden  o. 
Fraser  (p)  is  strongly  in  point.  In  that  case  the  bill  was  filed 
against  the  defendant  for  an  account  of  the  rents  and  profits  of 
three  different  estates  in  his  possession,  which  had  been  the  sub- 
ject of  three  separate  contracts  for  sale ;  and  the  objection  taken 
by  the  demurrer  was,  that  the  purchasers  of  those  estates  were 
not  parties  to  the  suit ;  and  the  demurrer,  which  was  to  the  whole 

(k)  Lumsden  v.  Fraser,  1  M.  &  after  demurrer  allowed,  vide  port,  p. 

C.  589,  602.  656. 

(0  1M.&K.  189.  (j»)  3  Swaasl  142,  n. 

(m)  For  more  on  the  subject  of  de-        (o)  Astley  v.  Fountaine,  Finch,  4; 

murrers  for  want  of  parties,  vide  ante,  Attwood  v.  Hawkins,  ib.  113  ;  Bres- 

p.  334 ;  and  as  to  amendment  of  bill  senden  v.  Decreets,  2  Ch.  Ca.  197. 

(/>)  1M.&C.  589. 


(1)  See  Story  Eq.  PI.  §  540. 
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bill,  was  allowed.     If  the  principle  insisted  upon  by  the  plaintiffs'    To  the  Sub- 
coonsel,  in  The  East  India  Company  v.  Coles,  be  correct,  the         Bill 
demurrer  in  Lumsden  v.  Fraser  should  have  been  separately  and  v^^^n^^^ 
specifically  directed  to  each  part  of  the  bill  covered  by  each  con- 
tract. 

8.  The  subject  of  multifariousness  has  been  discussed  at  some  For  multifa- 
■         ,.         -  I.*.™        ./\/«\  nouanest. 
length  in  a  former  part  of  this  Treatise  (q)  (1). 

It  may  be  observed  here,  that  a  demurrer  for  multifariousness  Goes  to  the 
goes  to  the  whole  bill,  and  that  it  is  not  necessary  to  specify  the  w  °  e 
particular  parts  of  the  bill  which  are  multifarious  (r)  (2).     It  ap-  Charge  of 
pears  formerly  to  have  been  considered  necessary  that,  as  the  de-  ^^  ^  £° 
fend  ants  may  combine  together  to  defraud  the  plaintiff  of  his  answered, 
rights,  and  such  combination  is  usually  charged  by  the  bill,  a  de- 
fendant demurring  for  multifariousness  must  so  far  answer  the  bill 
as  to  deny  combination  (s)  (3).     This  rule,  however,  appears  not 
to  be  now  acted  upon  (I).     It  is  presumed,  however,  that  the  effect 
of  an  answer  to  such  part  of  the  bill  as  charges  combination,  would 
not  have  the  effect  of  over-ruling  a  demurrer  for  multifariousness, 
provided  it  extends  no  further  (u). 

9.  The  length  of  time  which  has  elapsed  since  the  plaintiff's  For  length  of 
claim  arose,  has  not  hitherto  been  classed  amongst  the  causes  of time- 
objection  to  a  bill  of  which  the  defendant  may  avail  himself  by 
demurrer.     It  was  formerly  considered  that  length  of  time  was 

a  proper  ground  for  a  plea,  and  not  for  a  demurrer ;  and  in 
Gregor  v.  Molesworth  (z),  Lord  Hardwicke,  refused  to  allow  a 
demurrer  of  this  nature,  alleging,  as  his  reason,  that  several  ex- 
ceptions might  take  it  out  of  the  length  of  time,  as  infancy  or  co- 
verture, which  the  party  should  have  the  advantage  of  showing, 
but  which  cannot  be  done  if  demurred  to.  This,  however,  can 
hardly  be  a  sufficient  reason  for  the  distinction  in  this  case  be- 

(g)  Ante,  Chap.  VI.  sect.  4.  derton,  8  Ves.  526  [Sumner's  ed.  note 

(r)  East  India  Comp.  v.  Coles,  3    (2)  of  Mr.  Hoyenden]. 
Swanst.  142,  n.  (t)  Vide  Brookes  v.  Whitworth,  1 


ui; 


s)  Ld.  R.  181 ;  and  vide  Bull  v.    Mad.  86. 


Alien,  Bunb.  69 ;  Powell  v.  Arderne,        (i«)    Powell  v.  Arderne,  1  Vera. 
1  Vern.  416;  vide  etiam,  Lord  £1-    416. 

don's  judgment  in  Lansdown  v.  £1-        (1)  2  Ves.  109.    Vide  etiam,  Ag- 

gas  v.  Pickerell,  3  Atk.  225. 


(1)  See  ante,  384,  note;  Story  Eq.  PI.  §  530-540;  Graves  v.  Fresh,  9 
Gill  &  John.  280 ;  Bryan  v.  Blythe,  4  Blackf.  331 ;  Coe  t>.  Turner,  5 
Conn.  86 ;  Mulock  v.  Mulock,  1  Edw.  14 ;  Thurman  v.  Shelton,  10  Yer- 
ger,383. 

(2)  See  Dimmock  v.  Bixby,  20  Pick.  368,  cited  post,  651,  note ;  Gibbs 
v.  Clagett,  2  Gill  &,  John.  14. 

(3)  Bee  Roth  0.  Butler,  Vern.  A  Scriv.  85;  Paul  v.  Fobes,  ib.  376. 
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To  the  Sub-   tween  a  plea  and  a  demurrer,  as  the  plaintiff,  if  he  has  any  reason 

Bill  to  allege  to  take  his  case  out  of  the  bar,  arising  from  the  length 

^_*«*~n/-%^  of  time,  may  show  it  by  his  bill ;  and  it  appears  to  be  clearly  the 

utetf  LhniS^  rule  ^ the  Court»  that  the  St»tute  of  Limitations,   or  objections 
tiona.  in  analogy  to  it,  upon  the  ground  of  laches,  may  be  taken  advan- 

tage of  by  way  of  demurrer  as  well  as  by  plea  (y)  (1).  It  is  to  be 
observed,  that,  previously  to  Lord  Hardwicke's  time,  demurrers 
had  been  allowed  to  bills  to  redeem  mortgages  on  account  of  the 
length  of  time  (z) ;  and  that,  since  that  period,  in  Beckfbrd  v. 
Close  (a),  Lord  Kenyon,  when  Master  of  the  Rolls,  sitting  at  the 
Cockpit  upon  an  appeal,  confirmed  a  decision  which  had  been 
made  by  the  Court  in  Jamaica,  allowing  a  demurrer  to  a  bill  for 
redemption,  on  the  ground  of  length  of  time.  That  the  case  was 
cited  before  Lord  Alvanley,  M.  R.,  in  Hardy  v.  Reeves  (b),  who 
said  he  had  no  doubt  that  a  demurrer  on  the  ground  of  length  of 
time  to  a  bill  for  redemption,   would  be  good,  if  the  bill  was  so 

(y)  Suits  in  Equity  are  not  within  3  &  4  W.  IV.  c.  27,  however,  suits 

the  words  of  the  stat.  21  Jac.  1.  c.  16 ;  in  Equity  fdr  certain  purposes,  and, 

but  Courts  of  Equity  have  held  them-  amongst  others,  for  the  redemption 

selves  bound  by  it  in  respect  of  all  of  mortgages,  are  expressly  brought 

legal  titles  and  demands.     Hovenden  within  its  words.     Sects.  24,  25,  26, 

v.  Ld.  Annesley,  2  Sch.  &,  Lef.  630,  27,  40,  41,  and  42.    And  where  it 

631 ;  Hony  t>.  Hony,  1  S.  &  S.  568  appears  on  the  face  of  the  bill  that 

(2).     And  in  respect  of  equitable  ti-  the  equity  of  the  plaintiff  is  barred  by 

ties  and  demands,  they  have  been  in-  this  statute,  there  does  not  seem  to 

fluenced  in  their  determinations  by  be  any  reason  why    the    objection 

analogy  to  it.     Bond  v.  Hopkins,  1  should  not  be  taken  by  demurrer. 

Sch.  &  Lef.  428;  Hovenden  v.  Ld.  Bamptoa  v.  Birchall,  5  Beav.  67. 
Annesley,  ubi  supra ;  Stackhouse  v.        (z)  Sanders  v.  Hoare,  1  Ch.  Rep. 

Barnston,  10  Ves.  466;  Exp.  Dewd-  184 ;  Frazer  v.  Moor,  Bunb.  54 ;  Jen- 

ney,  15  Ves.  496 ;  Beckford  c.  Wade,  ner  «.  Tracey,  3  P.  Wins.  287. 
17  Ves.  97  ;  Marquis  of  Cholmonde-        (a)  Cited  4  Ves.  476. 
ley  r.  Clinton,  2  J.  &  W.  1, 161,  2        (b)  4  Ves.  466. 
J.  &W.192,  8.  C  (2).  By  the  stat 

(1)  If  the  lapse  of  the  period  of  limitation  appears  with  certainty  on  the 
nice  of  the  bill,  the  objection  may  be  taken  by  demurrer.  Delormine  s. 
Browne,  3  Bro.  C.  C.  (Perkins's  ed.)  633,  Mr.  Belt's  note  (1),  646,  Mr. 
Eden's  note  (7),  and  cases  cited ;  Wisner  v.  Barnet,  4  Wash.  C.  C.631 ; 
Dunlap  v.  Gibbs,  4  Terger,  94 ;  Foster  v.  Hodgson^  19  Ves.  180 ;  Hoare  *. 
Peck,  6  Simons,  51 ;  Story  Eq.  PL  §484,  751,  and  notes ;  Hardy  «.  Reeves, 
4  Sumner's  Vesey.  466,  note  (b) ;  Freake  v.  Cranfeldt,  3  My.  &  Cr.  499 ; 
Tyson  v.  Pole,  3  Tounge  &  Coll  266 ;  Humbert  v.  Rector,  Ac.  Trinity 
Church,  7  Paige,  195;  Van  Hook  v.  Whitlock,  7  Paige,  373;  S.  C.24 
Wendell,  587 ;  Coster  «.  Murray,  5  John.  Ch.  521 ;  Waller  «.  Demint,  1 
Dana,  92.     See  M'Dowl  v.  Charles,  6  John.  Ch.  132. 

(2)  See  Acherley  v.  Roe,  5  Sumner's  Vesey,  565,  Perkins's  note  (»),  and 
oases  cited,  573,  note  (a),  and  cases  cited ;  Stockhouse  e,  Barnston,  10  Stun- 
ner's Vesey,  453,  Perkins's  notes  (c)  and  (d),  and  cases  cited ;  Hardy  p. 
Reeves,  4  Sumner's  Vesey,  465,  notes  (a)  and  (6)  ;  Mitford  Eq.  PI.  by  Jere- 
my, 272,  273,  (5th  Am.  ed.)  note  (1)  and  cases  cited ;  Bangs  v.  Hall,  i  Pick. 
(2nd  ed.)  372,  note  (1),  and  cases  cited. 

In  Massachusetts,  the  statute  of  limitations  operates,  in  cases  where  H 
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framed  as  to  state  such  a  case  (1).  In  Deloraine  v.  Browne*  (c),  To  the  Sub- 
however,  an  attempt  was  made  to  take  advantage  of  length  of  time  Bm 
by  demurrer  ;  and  Lord  Thurlow  overruled  the  demurrer ;  but  his 
Lordship's  judgment  in  that  case,  did  not  meet  with  the  concur- 
rence of  Lord  Redesdale,  who,  in  Hovenden  v.  Lord  Annesly  (d), 
expressed  his  disapprobation  of  it.  The  principle  of  allowing 
length  of  time  to  be  taken  advantage  of  by  demurrer  as  well  as  by 
plea,  has  since  been  acknowledged  and  acted  upon  by  the  Court 
in  Foster  v.  Hodgson  (e),  where  a  demurrer  to  a  bill  for  an  ac- 
count was  allowed  (2),  on  the  ground  that  no  demand  was  stated 

(c)  3  Bro.  G.  C.  633  [Perkins's  ed*.  (e)  19  Ves.  180  [Sumner's  ed.  note 
notes].  (a)]. 

(4)  2  Sch.  &  Lef.  607. 

applies,  ex  propria  vigors,  in  Equity  as  well  as  at  Law.    Farnham  v.  Brooks, 

9  Pick.  243  ;  Johnson  v.  Ames,  11  Pick.  182;  Bowman  v.  Wathen,  1  How- 
ard (U.  S.),  189. 

In  Kentucky,  the  statute  of  limitations  is  a  bar  in  Equity.  M'Dowell  v. 
Heath,  3  A.  K.  Marsh.  223;  Breckenridre  v.  Churchill,  3  J.  J.  Marsh.  15. 
It  seems,  however,  that  it  does  not  apply  in  totidem  verbis,  but  has  been 
adopted  as  reasonable  and  consistent.    Crain  v.  P rather,  4  J.  J.  Marsh.  77. 

The  principles  of  the  statute  of  limitations,  as  applied  to  suits  in  Equity, 
are  recognized  by  the  Revised  Statutes  of  New  York.  Before  such  recog- 
nition, they  received  the  same  application.  Kane  v.  Bloodgood,  7  John.  Ch. 
90  ;  Stafford  v.  Bryan,  1  Paige,  239;  Bertine  v.  Varian,  1  Edw.  343.  See 
2  Rev.  Stat.  N.T.  301,  and  Van  Hook  t>.  Whitlock,  3  Paige,  409  In  N. 
York,  aside  from  the  Revised  Statutes,  the  bar  would  seem  to  operate  by  the 
discretion  of  the  Court.  Murray  v.  Coster,  2  John.  R.  583 ;  Arden  v.  Ar- 
den,  1  John.  Ch.  316.    See  the  same  doctrine  held  in  Elmendorf  v.  Taylor, 

10  Wheaton,  152 ;  Coulson  v.  Walton,  9  Peters,  82,  and  see  Robinson  v. 
Hook,  4  Mason,  150. 

In  Connecticut,  where  a  delay  has  been  such  as  to  be  a  bar  at  Law,  it  will 
be  so  in  Equity.  Banks  v.  Judah,  8  Conn.  145.  The  same  principle  exists 
in  the  Courts  of  the  United  Stater.  Elmendorf  v.  Taylor,  10  Wheaton,  152 ; 
Miller  v.  M'Intyre,  6  Peters,  61. 

In  Maine,  it  is  said  that  a  Court  of  Equity  will  give  full  effect  to  the  stat- 
ute of  limitations,  as  well  as  throw  out  stale  demands  and  claims.  Chap- 
man v.  Butler,  22  Maine,  191.  Whether  this  applies  to  cases  purely  of  equit- 
able jurisdiction,  see  Robinson  v.  Hook,  4  Mason,  150 ;  Murray  v.  Coster,  2 
John.  583 ;  Kane  v.  Bloodgood,  7  John.  Ch.  90 ;  Armstrong  v.  Campbell,  3 
Yerger,  232 ;  Bigelow  v.  Bigelow,  6  Ohio,  97. 

In  case  of  a  direct  trust^io  length  of  time  bars  the  claim  between  the  trus- 
tee and  cestui  que  trust.  Cook  v.  Williams,  1  Green  Ch.  209 ;  Baker  v. 
Whiting,  3  Sumner,  476 ;  Armstrong  v.  Campbell,  3  Yerger,  201 ;  Over- 
street  v.  Bate,  1  J.  J.  Marsh.  370;  Trecothick  v.  Austin,  4  Mason,  16,  and 
other  cases  cited  in  Perkins's  note  (o)  to  Acherley  v.  Roe,  5  Sumner's  Ve- 
sey,  573. 

(1)  A  demurrer  would  undoubtedly  lie  to  a  bill  for  the  redemption  of  a 
mortgage,  after  a  great  length  of  time  had  elapsed,  if  the  bill  were  so  framed 
as  to  prevent  the  objection  without  any  attendant  circumstances  to  obviate 
it.    Story  Eq.  PI.  §  508,  and  cases  in  note 

As  to  the  length  of  time,  which  will  bar  a  redemption  of  a  mortgage,  see 
Acherley  v.  Roe,  5  Sumner's  Vesey,  573,  Perkins's  note  (a),  and  cases  cited ; 
Hardy  v.  Reeves,  4  Sumner's  Ves.  466,  note  (a) ;  Trash  v.  White,  3  Bro. 
C.  C.  (Perkins's  ed.)  291,  note  (a),  and  cases  cited ;  Phillips  v.  Sinclair,  20 
Maine,  269. 

(2)  Ante,  622,  note. 
In  reference  to  the  length  of  time  which  will  bar  a  bill  for  an  account,  see 


624  Demurrers : 

To  the  Sub-    by  tjje  bill  to  have  been  made  for  twelve  years  ;  and   in  Hoare  t% 

Bill  Peck  (/)  a  similar  demurrer  was  allowed  by  the  V.  C.  of  Eng- 

s-^v-^/  land,  it  appearing  upon  the  face  of  the  bill  that  the  cause  of  sail 

did  not  arise  within  six  years  before  the  filing  of  it 
Can  only  hold      *l  *8  to  ^e  remarked  here,  that  all  the  above  cases  were  decided 
where  there  is  upon  the  ground  of  their  coming  within  the  Statute  of  Limitations, 

uK*c7k>?"  of  the  2l  Jac'  L  c'  16>  or  the  rules  of  *•*  Courl  which  ha?e  been 
adopted  by  analogy  to  that  statute,  and  that  therefore  there  was  a 

positive  limitation  of  time,  upon  which  the  Court  could  proceed ; 

but  not  where  where,  however,  there  is  no  such  positive  limitation  of  time,  the 

question  is       question  whether  the  Court  will  interfere  or  not,  depends  upon 

fect^ whether  *  whether,  from  the  facts  of  the  case,  the  Court  will  infer  acquies- 

the  Court  will  cence  or  confirmation  or  a  release ;  such  inference  is  an  inference 

cence*CqUieih  °^  ^act»  an<*  not  an  *nference  °f  *aw>  ""*  cannot  be  raised  on  de- 
murrer (g),  because  a  defendant  has  no  right  to  avail  himself  by 
demurrer  of  an  inference  of  fact  upon  matters  on  which  a  jury  in 
a  Court  of  Law  would  collect  matter  of  fact  to  decide  their  verdict, 
if  submitted  to  them,  or  a  Court  would  proceed  in  the  same  man- 
ner in  Equity  (A).  A  similar  question  has  sometimes  arisen  con- 
cerning the  Statute  of  Frauds,  as  to  whether  objections  under  that 
Act  should  be  taken  by  plea  or  demurrer.  According  to  Lord 
Langdale,  M.  R.,  in  Field  v.  Hutchinson  (t),  there  can  be  no 
doubt  but  that  a  bill  may  contain  such  statements  as  to  entitle  a 
'  defendant  by  genera]  demurrer  to  take  advantage  of  the  want  of 
signature  to  an  agreement,  because  it  might  appear  clear  that  the 
plaintiff  was  not  entitled  to  the  relief  he  asked  (2) ;  it  is,  however, 
more  usual  to  plead  this  statute,  as  it  is  seldom  that  the  bill  dis- 
closes every  thing  necessary  for  the  defence. 

10.    Although  there  has  beeu  no  positive  decision  upon  the  sub-  • 
ject,  there  is  no  doubt  that  if  it  appears,  by  the  bill,  that  there  is 
another  suit  depending  relating  to  the  same  matter,  a  defendant 
may  demur  (k).     Such  a  demurrer,  however,  will  not  hold,  un- 
less it  appears,  by  the  bill,  that  the  suit  already  depending   will 

(/)  6  Sim.  51.  0  1  Beav.  599;  see  also  Howard 

(g)  Cuthhert  v  Creasy,  Mad.  &    v.  Okeover/3  Sw.  421,  n. 

Geld.  189.  (k)  Law  v.  Rigby,  4  Bro.  C.  C.  GO. 
(A)  Ld.  R.213. 

Acherley  v.  Roe,  5  Sumner's  Vesev,  565,  Perkins's  note  (ft),  and  oases  cited ; 
Stackhouse  v.  Barnston,  10  ib.  453,  note  (d),  and  case 8  cited. 

(2)  Story  Eq.  PI.  §  503;  Meach  v.  Stone,  1  D.  Chip.  182. 

In  a  suit  for  specific  performance  of  a  contract  in  relation  to  land,  if  the 
agreement  appears  in  the  bill  to  be  by  parol,  and  no  facts  are  alleged  to  take 
the  case  out  of  the  statute  of  frauds,  the  defendant  may  demur  to  the  hill. 
Conne  v.  Graham,  2  Paige,  177.    See  ante,  407,  note. 
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afford  to  the  plaintiff  the  same  relief  as  he  would  have  been  entitled  For  Matters  of 
to  under  the  bill  which  is  the  subject  of  the  demurrer  (/).  v^^-v-w' 

With  respect  to  demurrers  by  reason  of  the  deficiency  of  the  Demurrer  to 
bill,  in  matters  of  form,  the  grounds  upon  which  they  may  be  put  {v{jionno  e 
in  have  been  so  amply  stated  before,  that  all  which  is  necessary  in 
this  place  is  summarily  to  recall  them  to  the  reader's  attention  (1). 
They  are  as  follows  : — 1.  Because  the  plaintiff's  place  of  abode 
is  not  stated  (m).  2.  Because  the  facts  essential  to  the  plaintiff's 
right,  and  within  his  own  knowledge,  are  not  alleged  positively  (n), 
3.  Because  the  bill  is  deficient  in  certainty  (o).  4.  Because  the 
plaintiff  does  not  by  his  bill  offer  to  do  equity  where  the  rules  of 
the  Court  require  that  he  should  do  so  (p)9  or  to  waive  penalties 
or  forfeitures  where  the  plaintiff  is  in  a  situation  to  make  such 
waiver  (q).  To  these  may  be  added,  5,  the  want  of  counsel's 
signature  to  the  bill  (r)  ;  and  6,  the  absence  of  the  proper  affida- 
vit in  those  cases  in  which  the  rules  of  the  Court  require  that 
the  plaintiff's  bill  should  be  accompanied  by  such  an  instrument 
«  (2). 

The  grounds  of  demurrer  before  pointed  out  apply  to  the  relief  Demurrers  to 
prayed  by  the  bill,  and  not  to  the  discovery  further  than  as  it  is    ICOTery  '  '' 
incidental  to  the  relief.    It  has,  however,  been  stated  that  there 
are  cases  in  which  a  defendant  may  demur  to  the  discovery  sought 
by  the  bill,  although  such  a  demurrer  will  not  extend  to  preclude 
the  plaintiff  from  having  the  relief  prayed,  provided  he  can  estab- 
lish his  right  to  it  by  other  means  than  a  discovery  from  the  defen- 
dant himself.     These  cases  chiefly  occur  where  there  there  is  any  Different  sorts 
thing  in  the  situation  of  the  defendant  which  renders  it  improper 
for  a  Court  of  Equity  to  compel  a  discovery,  either  because  the 

(Q  Law  c.  Rigby,  4  Bro.  C.  C.  60.  (p)  lb.  441. 

Vide  post,  Chap.  Of  Pleas.  (?)  lb.  443. 

(m)  Ante,  p.  408,409.  (r)  lb.  357 ;  [1  Hoff.  Ch.  Pr.  97.] 

(n)  lb.  p.  409.  (s)  lb.  p.  449. 
(o)  lb.  p.  421,  424. 


ri)  Story  Eq.  PI.  §  528,  529,  and  notes  ;  Mitford  Eq.  PI.  by  Jeremy,  206. 

A  demurrer  will  not  hold  to  an  irregularity  of  practice  in  regard  to  the 
bringing  or  filing  of  a  bill,  suggesting  matters  of  fact  which  do  not 
otherwise  appear  by  the  bill.    Tafimadge  v.  Lovett,  3  Edw.  563. 

(2)  The  defendant  is  not  bound  to  look  beyond  the  copy  of  the  bill,  which 
is  served  on  his  solicitor ;  and  if  that  does  not  contain  the  requisite  affidavit 
or  verification  to  give  the  Court  jurisdiction  of  the  case,  he  may  demur  to 
the  bill  on  that  ground.    Lansing  v.  Pine,  4  Paige,  364. 

(3)  A  demurrer  will  be  allowed  to  a  bill  of  discovery  in  aid  of  the  defence 
to  a  suit  in  a  foreign  Court.  Bent  v.  Young,  9  Simons,  180.  But  see  con- 
tra,  Mitchell  v.  Smith,  1  Paige,  287. 
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Demurrers: 

To  the  dis-    discovery  may  subject  the  defendant  to  pains  and  penalties,  or  be- 
^^!J™^^  cause  it   may  subject  him  to  some  forfeiture,  or  to  something  in 
the  nature  of  a  forfeiture.     A  defendant  may  also   demur  to  any 
part   of  the  discovery  sought  by  the  bill,  which   is   immaterial 
to    the    relief  prayed;    he    may  likewise  protect   himself,    by 
demurrer,    from   a  disclosure  of  matters  which  are  the  subject 
of  professional  confidence,  or  which  may  lead  to  a  disclosure  of  hb 
own  title  in  cases  where  there  is  not  sufficient  privity  between  him 
and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of  it 
That  it  will  ex-      I.    We  have  before  seen  that  in  cases  where  the  plaintiff  is  the 
ST*  nak  °  0^  Person  who  ls  entitled  to  tne  advantage  of  the  penalty  (/),  or  of 
forfeiture.         the  forfeiture  to  which  the  defendant  would  render  himself  liable 
by  making  the  discovery  sought,  he  may  obviate  a  demurrer  by 
expressly  waiving  his  right  to  the  penalty  or  forfeiture  in  bis  bill, 
the  effect  of  which  waiver  is  to  enable  the  defendant,  in  case  the 
plaintiff  should  sue  him  for  the  penalty,  or  endeavor  to  take  ad- 
vantage of  the  forfeiture,  to  apply  to  the  Court  for  an  injunction 
Where  it  to  restrain  him  from  proceeding  (u).    But  where  the  forfeiture  or 

cannot  be         penalty  is  not  of  such  a  nature  that  the  plaintiff  can  by  a  waiver 
relieve  the  defendant  from  the  consequence  of  his  discovery,  a 
Rule  that  no     demurrer  will  hold  (1).     For  it  is  a  general  rule,  that  so  one  is 
"'Tdto^b-    bound  to  answer  so  as  to  subject  himself  to  punishment,  in  what* 
ject  himself  to  ever  manner  that  punishment  may  arise,  or  whatever  may  be  the 
punishment     nature  of  that  punishment,  whether  it  arises  by  the  Ecclesiastical 
Law  or  by  the  law  of  the  land  (x)  (2).    This  rule  is  not  confined 
to  cases  in  which  the  discovery  must  necessarily  sabfect  the  de- 
fendant to  pains  and  penalties,  but  it  extends  to  cases  where  it 
may  do  bo  (3).     If,  therefore,  a  bill  charges  any  thing  which,  if 
confessed  by  the  answer,  may  subject  the  defendant  to  a  criminal 

(r)  Ante,  p.  443.  the  cases  there  referred  to,  notis,  and 

(«)  lb.  p.  443.  Patrkhurat  v.  Lowten,  %  Swanst.  214 ; 

(z)  Browns  word    v.    Edwards,    2  Hare  on  Discovery,  191-132,  where 

Ves.  243,  244 ;   Harrison  v.  South-  the  cases  are  olassed. 

cote,  1  Atk.  528,  539.    Vide  etiam, 

(1)  Story  Eq.  Fl.  §  575;  March  t>.  Davison,  9  Paige,  580  ;  Mitford  Eq. 
PI.  by  Jeremy,  194, 195;  2  Story  Eq.  Jnr.  §  1494. 

(2)  Wigram,  Discovery,  (1st  Am.  ed.)  82,  83, 193,  §  127, 134,  270-278; 
Brownell  v.  Curtis,  10  Paige,  213 ;  Livingston  t>.  Harris,  3  Paige,  528 ;  Pat- 
terson  »  Patterson,  1  Hay  w.  167 ;  Wolf  v.  Wolf,  2  Harr.  &  Gill,  382 ;  Lam- 
bert v.  People,  9  Cowen,  578 ;  Northup  t>.  Hatch,  6  Cona.  361 ;  Leggett  r 
Postley,  2  Paige,  599 ;  Story,  Eq.  PI.  §  521-524,  575-59«  ;  United  States  r. 
Twenty  Eight  Packages,  &c.  Gilpin  306;  Butler  v.  Catlin,  1  Root,  310; 
Leigh  v.  Everhart,  4  Monroe,  381 ;  Ocean  Ins.  Co.  t>.  Field,  2  Story  C  C. 
59. 

But  a  party  is  bound  to  make  discovery,  although  his  answer  may  tnsject 
him  to  the  loss  of  legal  interest.     Taylor  *.  Mitchell,  1  How.  <Misa.)  596. 

(3)  Story  Eq.  PI.  §  575.  * 
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prosecution  (y)  or  to  any  particular  penalties,  as  an  usurious  con-  To  the  Dis- 
tract (z),  maintenance  (a),  champerty  (6),  simony  (c),  or  subor-  y^O^Z^, 
nation  of  perjury  (d),  the  defendant  may,  by  demurrer,  protect 
himself  from  the  discovery  (1).  In  the  application  of  this  princi- 
ple it  has  been  held,  that  a  married  woman  will  not  be  compelled 
to  answer  a  bill  which  would  subject  her  husband  to  a  charge  of 
felony  (e)  (2). 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  nature,  Extends  to 
that  the  facts  inquired  after  have  an  immediate  tendency  to  crimi-  J™1^^  ^ 
nate  the  defendant;  he  may  equally  object  to  answering  the  cir-  covery  of  all 
cumstances,  though  they  have  not  such  an  immediate  tendency  (/)  ^S1118^1081 
(3).     This  was  very  clearly  laid  down  by  Lord  Eldon,  in  Paxton  criminate. 


(y)  £.  I.  Company  v.  Carapbel,  1  land,  3  Ves.  404 ;  The  Mayor  of  Lon- 

Ves.  246 ;   Chetwynd  v.  Lindon,  2  don  v.  Ainsley,  1  Anst.  158. 

Ves.  450  ;  Cartwright  v.  Green,  8  (b)  Hartley  v.  Russell,  2  S.  &  S. 

Ves.  405 ;  Claridge  v.  Hoare,  14  Ves.  252. 

65 ;  Maccallum  t>.  Turton,  2  Y.  &  J.  (  c  )    Attorney-general  v.  Sudell, 

183.  Prec.  in  Ch.  214  ;  Parkhurst  v.  Low- 

(2)  Earl  of  Suffolk  v.  Green,  1  Atk.  ten,  1  Mer.  301,  401. 

450 ;  Chauncey  v.  Tahourden,  2  Atk.  U)  Selby  ©.  Crew,  2  Anst.  504 ; 

393 ;  22  Vin.  Ab.  Usury,  Q.  4  ;  Whit-  Baker  v.  Pritchard,  2  Atk.  388. 

more  v.  Francis,  8  Price,  616.  (e)  Cartwright  v.  Green,  8  Ves. 

(a)  Penriee  v.  Parker,  Rep.  Temp.  405 ;  ante  p.  194. 

Finch,  75;    Sharp  t?.   Carter.  3  P.  (/)  E.  I.  Company  v.  Campbel,  1 

Wms.  375;  Wallis  v.  Duke  of  Port-  Ves.  247;  see  also  Lee  v.  Read,  5 

Beav.  381. 


(1)  In  Livingston  v.  Tompkins,  4  John.  Ch.  432,  it  is  said  that  "  there 
are  numerous  cases  establishing  the  rule  that  no  one  is  bound  to  answer  so 
as  to  subject  himself,  either  directly  or  eventually,  to  a  forfeiture  or  penalty, 
or  any  thing  in  the  nature  of  a  forfeiture  or  penalty."  See  the  cases  there 
cited ;  Story  Eq.  PI.  §  583 ;  Northnp  v.  Hatch,  6  Conn.  361 ;  Skinner  v. 
Judson,  8  Conn.  528;  Wolf  v.  Wolf;  2  Harr.  &  Gill,  382;  Livingston  v. 
Harris,  3  Paige,  528 ;  United  States  v.  Twenty-Eight  Packages,  Gilpin,  306. 

The  objection  by  the  defendants,  who  were  officers  of  a  corporation,  that 
a  discovery  of  the  mattera  stated  in  the  bill  may  subject  the  corporation  to  a 
forfeiture  of  its  charter,  is  not  sufficient  to  support  a  general  demurrer  to 
the  relief  as  well  as  to  the  discovery  sought  by  the  bill.  Robinson  v.  Smith, 
3  Paige,  222. 

(2)  Cartwright  v.  Green,  8  Sumner's  Vesey,  405a,  note  (c),  and  cases  cit- 
ed; Story  Eq.  PI.  §  519. 

(3)  A  defendant  will  not  be  compelled  to  discover  that  which,  if  answer- 
ed, would  tend  to  subject  him  to  a  penalty  or  punishment,  or  which  might 
lead  to  a  criminal  accusation,  or  to  ecclesiastical  censure.  1  Greenl.  Ev. 
§  451 ;  Thorpe  v.  Macauley,  5  Madd.  229 ;  Maccallum  v.  Turton,  2  Tounge 
&  J.  138 ;  Story  Eq.  PI.  §  524,  577,  591-598, 824,  825 ;  Leggett  ».  Postley, 
2  Paige,  599;  Patterson  v.  Patterson,  1  Hayw.  168;  Wolf  v.  Wolf,  2  Harr. 
&  Gill,  382 ;  Lube,  Eq.  PI.  (Am.  ed.)  246 ;  M' In  tyre  v.  Mancius,  16  John. 
592;  Sloman  v.  Kelley,  3  Younge  &C.  573;  Ocean  Ins.  Co.  v.  Fields,  2 
Story  C.  C  59;  Bishop  of  London  v.  Fytche,  1  Bkk  C.  C.  (Perkins's  ed.) 
96  and  notes. 

In  case  of  witnesses,  it  is  said  that  u  many  links  frequently  compose  that 
chain  of  testimony,  which  is  necessary  to  convict  an  individual  of  a  crime, 
but  no  witness  is  compellable  to  furnish  any  one  of  them  against  himself." 
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Demurrers: 


To  the  Dis- 
covery. 


Defendant 
must  answer, 
whether  he 
was  a  trader, 
though  not  as 
to  act  of  bank- 
ruptcy. 


Rule  extends 
to  cases  of 
moral  turpi- 
tude, which 
expose  to 
punishment  in 
Ecclesiastical 
Court. 


v.  Douglas  (g),  in  which  his  Lordship  said,  "  In  no  stage  of  the 
proceedings  in  this  Court  can  a  party  be  compelled  to  answer  any 
question,  accusing  himself,  or  any  one  in  a  series  of  questions 
that  has  a  tendency  to  that  effect :  the  rule  in  these  cases  being, 
that  he  is  at  liberty  to  protect  himself  against  answering,  not  only 
the  direct  question,  whether  he  did  what  was  illegal,  but  also 
every  question  fairly  appearing  to  be  put  with  the  view  of  drawing 
from  him  an  answer  containing  nothing  to  affect  him,  except  as 
it  is  one  link  in  a  chain  of  proof  that  is  to  affect  him  "  (1).  A 
defendant,  however,  although  he  is  not  compellable  to  answer 
whether  he  has  committed  an  act  of  bankruptcy  (2),  because  by 
so  doing  he  lays  himself  open  to  the  penal  consequences  of  the 
Bankrupt  Law,  cannot  protect  himself  from  a  discovery,  whether 
he  traded  or  not,  although  before  a  man  can  be  bankrupt  he  must 
be  a  trader  (h). 

It  results  from  the  principle  above  laid  down,  that  a  defendant 
is  not  bound  to  make  any  discovery  which  may  tend  to  show  him- 
self to  have  been  guilty  of  any  moral  turpitude,  which  may  ex- 
pose him  to  ecclesiastical  censure ;  thus  it  has  been  held  that  a 
defendant  is  not  bound  to  discover  whether  a  child  was  born  out 
of  lawful  wedlock  (i),  nor  is  an  unmarried  woman  bound  to  dis- 
cover whether  she  and  the  plaintiff  cohabited  together  (k).  It  has 
been  held,  however,  that  a  woman  is  bound  to  discover  where  her 
child  was  born,  though  it  might  tend  to  show  the  child  to  be  an 
alien  (/)  (3).  It  has  also  been  held,  that  though  parties  may  de- 
mur to  any  thing  which  may  expose  them  to  ecclesiastical  cen- 
sure, a  defendant  cannot  protect  himself  from  discovery  whether 
he  has  or  has  not  a  legitimate  son  (m)  ;  and  it  is  to  be  observed, 
that  the  objection  to  answering,  upon  the  ground  that  the  answer 
might  show  a  defendant  to  be  guilty  of  moral  turpitude,  appears  to 
be  confined  to  those  cases  where  the  moral  turpitude  is  of  such  a 


(g)  19  Ves.  223.  Videetiam,  Mac- 
calTum  v.  Turton,  2  Y.  &  J  183; 
Claridge  v.  Hoare,  14  Ves.  59 ;  Thorp 
v.  Macauley,  5  Mad.  220. 

(h)  Chambers  v.  Thompson,  4  firo. 
C.C.434. 


(t)  Attorney-general  v.  Dnplems, 
Parker,  163. 

(A)  Franco  v.  Bolton,  3  Ves.  370. 

(l)  Attorney-general  v.  Duplessos, 
ubi  supra. 

(m)  Finch  v.  Finch,  2  Ves.  491. 


Marshall,  C.  J.  1  Burr's  Trial,  244 ;  The  People  v.  Mather,  4  Wendell,  229; 
Southard  t>.  Rexford,  6  Cowen,  254;  Bellinger  v.  The  People,  8  Wendell, 
595 ;  Story  Eq.  PI.  §  553 

(1)  Story  Eq.  PI.  §  522,  577,  591,  et  seq.;  Lee  v.  Read,  5  Beavan, » ; 
Paxton  v.  Douglass,  19  Vesey,  228. 

(2)  Story  Eq  PI.  §  584. 

(3;  See  Story  £q.  PI.  §  586,  and  note. 
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nature  as  would  lay  the  party  open  to  proceedings  in  the  Ecclesi*    To  the  Du- 
astical  or  other  Courts.    In  other  cases,  a  defendant  is  bound  to  s^JZ^Z^y 
answer  fully,  notwithstanding  his  answer  may  cast  a  very  great  In  other  eases 
degree  of  reflection  on  his  moral  character   (it)  (1).     Therefore,  ^J*^wer 
where  a  defendant  demurred  to  such  part  of  the  bill  as  sought  a  though  discov- 
discorery  from  her,  as  to  a  conspiracy  or  attempt  to  set  up  a  bastard  er?  ma7  ****** 
child,  which  she  pretended  to  have  by  a  person  who  kept  her,  and  character, 
was  desirous  to  hare  a  child  by  her,  the  demurrer  was  overruled 
(o),  because  the  conspiracy  or  attempt  to  set  up  the  bastard,  not 
being  alleged  to  hare  bees  for  the  purpose  of  defeating  the  heir, 
was  not  of  itself  an  offence.     It  is  ako  to  be  observed,  that  though  Not  in  cases 
a  discovery  may  subject  a  defendant  to  penalties  to  which  the  ^7^  cove- 
plaintiff  is  not  entitled,  and  which  he  consequently  cannot  waive,  nanted  not  to 
yet  if  the  defendant  has  expressly  covenanted  not  to  plead  or  de-  demur, 
mur  to  the  discovery  sought,  he  wiM  be  compelled  to  answer  (2). 
Thaw  where  the  defendant  was  a  supercargo  of  a  ship  belonging 
to  the  South  Sea  Company,  who,  on  his  appointment,  had  entered 
into  a  bond  with  sureties  of  5,00W.  penalty,  not  to  trade  to  any 
of  the  places  prohibited  by  a  certain  Act  of  Parliament  and  treaty 
of  peace  between  this  country  and  Spain,  called  the  Assiento  Con- 
tract, and  had  oovested  not  to  demur  or  plead  to  any  bill  which 
should  be  brought  against  htm  m  Equity  for  a  discovery  as  to  his 
trading  or  dealings  contrary  to  his  agreement ;  upon  a  bill  being 
brought,  charging  him  with  several  breaches  of  his  covenant,  to 
the  prejudice  of  the  plaintiffs,  and  for  a  discovery,  &c,  waiving 
the  penalty  of  the  bond,  the  defendant  pleaded  the  statute  9  Anne, 
and  several  articles  of  the  Assiento  Contract,  (whereby  whoever 
traded  contrary  thereunto  were  liable  to  great  penalties,  such  as 
confiscation  of  ship  and  goods,  and  other  forfeitures,)  and  insist- 
ed that  he  was  not  bound  to  discover  matters  which  might  subject 
him  to  such  forfeitures;  and  it  was  held,  that  since  the  defendant 
had  expressly  covenanted  not  to  plead  or  demur  to  a  discovery,  he 
should  not  be  aHowed  to  object,  to  the  covenant  which  he  had 
entered  into,  by  his  plea  (  »).     It  has  also  been  decided,  that  if  a 

/n)  Per  Lord  Elton,  in  Parfehsflst       ,(  p)  South  Sea  Company  v.  Bom. 
v.  Lowten,  1  Mer.  400.  sted,  1  Eq.  Ca.  Ab.  77;    E.  I.  Com- 

(o)  Chetwynd  v.  Lindon,  2  Yes.    pany  v.  Atkin,  cited  ib.  1  Stra.  168. 


(1)  A  party  may  be  compelled  to  make  discovery  of  any  act  of  moral  tur- 
pitude, which  does  not  amount  to  a  public  offence  or  an  indictable  crime. 
Story  Eq.  PL  §  596,596;  Hare,  Disco  v.  142;  Macauley  v.  Shackwell,  1 
Bligh,  N.  S.  121 ;  S.  C.  2  Rims.  550,  note ;  Glynn  v.  Houston,  1  Keen,  229. 

(2)  Story  Eq.  PI.  §  589. 
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630  Demurrer  $  : 

To  the  Dis-  person  by  his  own  agreement  subjects  himself  to  a  payment  in  the 
\^*^J^s  nature  of  a  penalty,  if  he  does  a  particular  act,  a  demurrer  to  t 
Doe«  not  ex-  discovery  of  that  act  will  not  hold  (q)  (1).  Thus  where  a  lessee 
inwhkjh^T  covenanted  not  to  dig  loam,  clay,  sand,  or  gravel,  except  for  build- 
fendant  agrees  ing,  on  the  land  demised,  with  a  proviso  that  if  he  should  dig  any 

lelfto  a°  *  . "  of  those  artic,e8  for  any  other  PurP°8e  he  should  pay  to  the  lessor 
mentinthena-  20*.  a  cart  load,  and  he  afterwards  dug  great  quantities  of  each 
tore  of  a  pen-  article ;  upon  a  bill  being  filed  by  the  lessor  for  a  discovery  of 
the  quantities,  waiving  any  advantage  of  possible  forfeiture  of 
the  term,  a  demurrer  by  the  lessee,  because  the  discovery  might 
subject  him  to  a  payment  by  way  of  penalty,  was  overruled  (r). 
Upon  the  same  principle,  where  defendants  in  the  situation  of  ser- 
vants to  a  public  company,  have  bound  themselves  to  pay,  or  to 
permit  the  company  to  deduct  or  retain  in  account,  a  specified 
sum  in  case  of  a  breach  of  the  regulations  of  their  service, 
they  will  not  be  permitted  to  protect  themselves  from  answering 
as  to  the  breaches  of  such  regulations,  because  the  payment  to 
which  they  have  subjected  themselves  is  in  the  nature  of  a  pen- 
«lty  (,). 

It  should  also  be  mentioned,  that  there  are  cases  in  which  the 
defendant  has  not  been  allowed  to  protect  himself  from  discovery, 
on  the  ground  that  he  might  thereby  render  himself  liable  to  pun- 
ishment or  penalties,  even  though  he  has  not  entered  into  any  cov- 
Do  not  apply    enant   not  to   demur   to  such  discovery.     Thus,   in    Green    v. 
wherf  there  is  Weaver  (j )t  where  a  broker  of  the  city  of  London,  who  was  charged 
tionto make     with  fraud,  in  giving  fictitious  names  as  those  of  the  vendors  of 

the  discovery    merchandize  which  he  had  purchased  for  the  plaintiff,  and  in 

than  the  cove-        «  .  ~    .  *  «  •    i      *  i  •         i 

nantofthe  de-  making  a  secret  profit  beyond  his  brokerage,  objected  to  answer, 

fendant  to  Qn  the  ground  that  he  had  given  a  bond,  and  taken  an  oath  to  per- 
W1  °  *  *  form  the  duties  of  his  office,  of  which  the  alleged  transaction 
would  be  a  breach ;  and  the  partners  of  the  broker,  who  were  also 
defendants,  alleged  that  they  had  not  been  admitted  as  brokers, 
and  relied,  as  an  excuse  for  not  answering,  on  the  penalties  im- 
posed by  statute  on  persons  so  acting ;  Sir  A.  Hart,  V.  C,  held, 
that  the  defendants  were  bound  to  answer,  on  the  ground  that,  by 
holding  themselves  out  as  brokers,  and  thereby  inducing  the  plais- 

(?)  Lord  Red.  J 96 ;  Morse  t>.  Buck-  1779. 

worth,  2  Vena.  443;  E.  I.  Company  («)  African  Company  e.  Parish,  2 

».  Neave,  5  Ves.  173.  Vera.  244 ;  E.  I.  Company  v.  Nesw, 

Richards  v.  Cole,  or  Brodrepp  ubi  supra. 


p.  C< 


lole.     In    Cha.    Hil.    Vacation,        (t)  1  Sim.  404. 


(1)  Story  Eq.  PI.  §  590,  and  note. 
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tiff  to  place  confidence  in  them  as  such,  they  had  contracted  an    To  the  Dis- 
obligation  of  a  higher  kind  than  one  under  a  covenant  not  to  pro-  \^^Z_r 
tect  themselves  from  a  discovery ;  and  that,  if  the  defendants  were  Broken, 
not  bound  to  answer,  they  might  render  those  Acts  of  Parliament, 
which  were  framed  for  the  purpose  of  protecting  principals  from 
the  dishonesty  of  their  agents,  perfectly  nugatory  (1). 

His  Honor  also  observed,  that  if  a  Court  of  Equity  were  to  give  Executors, 
effect  to  a  defence  so  constituted,  he  did  not  know  that  there 
could  be  any  reason  why  an  executor  or  administrator,  who  had 
made  oath  duly  to  administer  the  assets,  and  executed  a  bond  for  « 
that  purpose,  might  not  allege  those  matters  in  answer  to  a  bill  of 
discovery,  charging  him  with  fraudulently  rendering  an  account  of 
the  assets. 

From  the  observations  of  Lord  Langdale,  M.  R.,  in  Lee  v.  Right  of  pro- 
Reed  (ti),  it  would  appear  that  a  defendant  is  entitled  by  Law  to  fc^S*001 
the  protection  of  the  Court  against  a  discovery,  tending  to  estab- 
lish a  criminal  charge ;  and  that  this  right  is  such,  that  he  cannot 
deprive  himself  of  the  benefit  of  it  by  any  agreement  whatever. 

The  rule  that  a  defendant  is  not  bound  to  answer  in  cases  which  Exception  to 
may  subject  him  to  punishment  or  penalties,  appears  to  be  liable  *en^al  roIe  "* 
to  modification,  in  some  cases,  where  the  facts  charged  in  the  bill  of  conspiracy, 
would  amount  to  conspiracy ;  and  also,  in  certain  cases  where  the 
defendants  would  appear  to  be  guilty  of  fraud,  or  of  publishing  a 
libel  which  might  be  the  subject  of  indictment  (2). 

It  has  been  before  stated  (z),  on  the  authority  of  a  case  in  the 
Exchequer  (y),  that  an  answer  to  a  charge  of  unlawful  combina- 
tion cannot  be  compelled.  This  is  principally  on  the  ground, 
that  such  a  combination  would  amount  to  a  conspiracy,  which 
is  an  indictable  offence  (3).  In  Dummer  v.  Corporation  of  Chip- 
penham (z),  however,  Lord  Eldon,  with  reference  to  a  demurrer 
upon  that  ground,  said,  "  I  am  perfectly  satisfied,  that  by  allow- 
ing the  demurrer,  I  should  destroy  the  jurisdiction  ;  as  without  the 
ordinary  words,  charging  the  parties  with  combining  and  confed- 

(u)  5  Beav.  385.  (y)  Oliver  v.  Haywood,  1  Anst.  82. 

(z)  Ante,  p.  427.  (z)  14  Ves.  245,  251. 

(1)  See  Story  Eq.  PI.  §  589. 

(2)  See  Wilmot  v.  Maccabe,  4  Simons,  263 ;  Story  Eq.  Fl.  §  597. 

In  March  v.  Davidson,  9  Paige,  580,  Mr.  Chancellor  Walworth  held,  that 
in  the  case  of  a  libel,  the  defendant  could  not  he  compelled  in  a  bill  of  discov- 
ery to  discover  any  thing  which  would  make  him  liable  to  an  indictment 
criminally ;  but  he  was  compellable  to  discover  other  facts  in  support  of  the 
action,  which  would  not  subject  him  to  a  criminal  prosecution,  or  to  a  pen- 
alty or  forfeiture. 

(3)  Story  Eq.  PI.  §578. 


632  Demur rtn: 

To  the  Dis-  erating,  in  nine  cases  out  of  tea,  from  sJl  tame  past,  they  wo«dd9 

^^2^  upon  modern  doctrine,  be  liable  to  indictment;  yet  Court*  of 

Exception  in  Equity  nave  been  constantly  compelling  a  discovery  (a)"    So 

cases  of  fraud.  there  ^  no  doubt  ^^  ^  maBjr  C9eeB  of  frw|d)  Courts  of  Equity 

have  compelled  a  discovery  where  the  fraud  was  of  such  a  nature, 
that  the  defendants  might  hare  been  liable  to  a  eriminal  prosecu- 
tion ;  as  in  the  cases  mentioned  by  Lord  Ekkxi,  in  Mtcuuley  v. 
Shackell  (A),  as  having  frequently  occurred  in  the  Court  of  Ex- 
chequer, in  which  it  was  the  practice  with  underwriters,  where 
•policies  of  insurance  were  found  to  be  affected  with  gross  frauds, 
to  bring  the  parties  into  Court,  and  compel  them  to  answer,  by 
stating  in  their  bills  frauds  which  would  have  been  iadktable. 
It  may  be  mentioned  here,  that  the  legislature  has,  in  some 
legislature  pro-  cases»  expressly  provided,  that  parties  to  transactions  rendered 
▼ides  that  de-   illegal  by  statute,  shall  be  compelled  to  answer  bills  in  Equity  Cor 

fendant  shall    ^  discovery  of  such  transductions:  in  such  cases,  of  course,  the 
answer,  not-  '  .  '  . 

withstanding    defendant  cannot  protect  usaself  from  the  discovery  required,  on 

penalties.         tj,e  ground  that  h  wiH  render  him  liable  to  she  penalties  imposed 
As  und  by  **  0tatute  **sel£     ThuB>  i^A  biU  is  iled  for  a  discovery,  as  to 

Stock  Jobbing  transactions  which  would  reader  the  defendant  liable  to  penalties 
Act*  under  the  7  Geo.  IV.  c.  6,  commonly  called  the  "  Stock  Jobbing 

Act,"  the  defendant  cannot  protect  himself  from  such  discovery, 
because,  by  the  second  section  of  the  Act,  a  party  is  bound  to  an- 
swer any  bill  that  may  be  filed  in  a  Court  of  Equity  (c)  (I). 
Or  under  Acts  It  is  to  be  observed,  that  the  statute  9  Ann.  e.  14,  at.  3, 4,  for 
P^"e.n  the  prevention  of  gaming,  also  gives  the  power  of  compelling  a 
discovery  of  money  won  at  play,  and  takes  away  the  penalty  as 
against  a  party  who  shall  make  discovery  and  repayment  (1) :  but 

(a)  Vide  etiam,  his  Lordship's  ob-  the  defendant  will  not  be  protected 
servatien  in  Mayor  of  London  v.  Le-  from  the  discovery,  unless  the  case 
vy,  8  Ves.  404,  and  Hare  on  Discov-  comes  within  the  first  section  of  it; 
ery,  143 ;  [Niles  v.  Anderson,  4  How-  and  that  the  defendants  are  at  liberty 
ard  (Miss.)  365.]  to  avoid  discovery,  in  cases  which 

(b)  1  Bligh,  N.  S.  96.  come  within  the 5th and  8th  sections. 

(c)  Bancroft  v.  Wentworth,  3  Bro.  Bullock  v.  Richardson,  11  Ves.  375, 
C.  C.  11  [Perkins's  ed  notes].  It  is  and  ante,  p.  433;  Billing  v.  Flight, 
to  be  observed  that,  under  that  Act,  1  Mad.  230. 

(1)  The  New  York  Revised  Statutes,  and  a  statute  passed  since,  have 
provisions  which  compel  a  defendant  to  make  a  discovery  in  many  cases 
where  criminal  prosecutions  and  penalties  can  take  place  and  be  executed. 
Thus  the  defendant  must  answer  to  a  gamin*;  transaction  at  the  suit  of  Ae 
loser  or  any  other  person.  1  Rev.  fltat.  664,  §  19.  As  to  monc ' 
received  for  brokerage,  xb.  709,  §  4.  As  to  money  and  thongs  talc 
ously,  lb.  772,  §  6.  And  slso  in  all  oases  where  the  defendant  is  charges' 
with  being  a  party  to  a  fraudulent  conveyance.    Hew  York  L«ws  of  1881, 

E.  17.    In  all  these  oases,  however,  the  eflect  of  she  discovery  u«peciailv 
mited,  by  statute,  to  the  object  of  the  civil  proceedings,  in  regard  to  wisku 
it  is  sought.     Graham  on  Jurisdiction,  493. 
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it  has  been  held,  that  this  statute  does  not  extend  to  compel  a  dis-   To  the  Dis- 
covery in  aid  of  an  action  by  a  common  informer,  but  only  in  aid  ^^O^H^s 
of  the  party  by  whom  the  money  is  lost,  so  that  a  demurrer,  on  the 
ground  that  the  discovery  will  expose  the  defendant  to  the  penal- 
ties of  that  act,  will  lie  (d). 

If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  sued  where  the 
within  a  limited  time,  and  the  suit  is  not  commenced  till  after  the  ^ctTthe  pen- 
limitation  has  expired,  the  defendant  will  be  bound  to  answer  alty  may  be 
folly,  even  though,  by  so  doing,  he  may  expose  his  character  and  ^PT®"*,  has 
conduct  to  reflection  (e)  (I);  and  it  seems  that  the  plaintiff  is  en- 
titled to  an  answer,  if  the  liability  ceases  after  the  defence  has 
been  put  in,  and  before  it  is  heard,  even  though  there  was  a  lia- 
bility at  the  time  of  putting  in  his  defence.     Thus,  where  a  de- 
fendant pleaded  a  statute  giving  penalties  upon  the  acts  with  which 
he  was  charged,  and  the  time  of  suing  for  the  penalties  expired 
before  the  hearing  of  the  plea,  the  plea  was  overruled  (/) ;  and 
so  where  the  time  for  suing  for  penalties  to  the  Crown  had  elapsed 
after  exceptions  had  been  taken  to  the  first  answer,  and  before  the 
second  answer  came  in,  the  reason  of  the  protection  failed ;  the 
Court  held,  that  the  defendant  was  bound  to  answer  folly  (g) ; 
and  although  the  above  questions  arose,  in  one  instance,  upon  a 
plea,  and  in  the  other,  upon  exceptions  to  an  answer,  there  is  no 
doubt  that  the  same  decisions  would  be  come  to,  in  case  the  ob- 
jection to  answering  were  to  be  taken  by  demurrer. 

It  has  been  before  stated,  that  if  the  executor  or  administrator  Where  bill  by 

of  a  parson  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  P6™0**1  rePre- 

.      ,        ,       /.v     %  *     ,.  «        i    .       *         •  , ,        •       sentatiye  of 

single  value  (A),  the  reason  of  which  rule  is,  that  the  treble  value  person  entitled 

is  not  given,  by  the  statute,  to  the  representatives,  and  there  can  *?  ****  penaJ- 

be  no  doubt  that  the  same  reason  will  be  valid  against  allowing  a 

demurrer  in  all  cases  where  the  penalty  is  personal,  and  does  not 

survive  to  the   representatives  of  the  person  entitled    to  sue 

for  it  (•). 

Some  of  the  cases  in  which  a  demurrer  will  lie  to  a  bill,  on  the 

ground  that  the  discovery  required  will  expose  the  defendant  to  a 

(d)  Orm  *.  Crockford,  13  Price,        (f)  Corporation  of  Trinity  House 
376 ;  see  the  case  of  Sloman  v.  Kel-    v.  Barge,  2  Sim.  411. 

ly,  3  Y.  &  C.  673;  and  4  Y.  &,  C.        (jr)  Williams  v.  Farrington,3  Bro. 
ite,Ex.R.  C/fc.38. 

(e)  Parkhnrst  v.  Lowten,  1  Mer.        (A)  Ante,  p.  444. 

400.  (t)  Vide  Hare  on  Discovery,  148. 

(1)  Story  Eq.  PI.  §  598 ;  Skinner  v.  Jndson,  Conn.  528.    Bat  see  Nor- 
thnp  v.  Hatch,  6  Conn.  361 ;  Lambert  v.  People,  9  Cowen,  578. 
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very subjects 
defendant  to 
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In 
usury 


of 


Of  forfeiture 
upon  marriage 
without  con- 
sent. 


Of  informa- 
tions for  for- 
feiture under 
statute. 


forfeiture,  have  been  before  referred  to  (ft),  far  the  pvrpose  of 
illustrating  the  principle,  that  where  it  is  in  the  power  of  a  defend* 
ant  to  waive  such  forfeiture,  his  omission  to  do  so  may  be  taken 
advantage  of  by  demurrer  (1) ;  the  bill,  however,  will  be  equally 
liable  to  this  species  of  objection  in  cases  where  the  plaintiff  has 
no  power  to  waive  the  effects  of  the  disoovery,  as  in  those  where 
he  has  such  power  and  omits  to  exercise  it.  Therefore,  where 
the  discovery  sought  by  an  information  would  have  subjected  the 
defendants  to  a  quo  warranto,  a  demurrer  was  allowed  (I)  (2) ; 
and  so  if  a  bill  should  be  filed  to  set  aside  an  usurious  contract, 
a  defendant  may  demur  to  the  discovery  of  what  interest  lie  agreed 
to  take,  because  he  cannot  set  that  forth  without  disclosing  nnj 
interest  be  has  taken  (m)  (3).  In  like  manner  where  a  legacy 
was  given  to  a  woman,  on  her  marriage,  with  a  condition,  that  if 
she  married  without  the  consent  of  the  trustees  under  the  will,  the 
legacy  was  to  be  forfeited ;  and  a  bill  was  filed  against  the  legatee 
for  a  discovery  whether  any  marriage  had  taken  place,  in  which 
it  was  alleged  she  had  married  without  consent,  Lord  Hardwicke 
allowed  the  demurrer,  as  she  could  not  answer  to  the  marriage 
without  showing,  at  the  same  time,  that  it  was  against  consent  (n). 
It  is  to  be  observed  that,  in  a  case  of  this  nature,  where  the  hus- 
band and  wife  put  in  separate  answers,  under  an  order  for  that 
purpose,  and  the  husband,  by  his  answer,  admitted  the  marriage 
without  consent,  but  the  wife  omitted  to  do  so,  Lord  Talbot,  opon 
exceptions  being  taken  to  her  answer,  said,  that  he  could  not 
reconcile  himself  to  compelling  a  wife  to  confess  that  by  which 
she  might  forfeit  all  she  had  in  the  world,  and  held  the  answer  to 
be  sufficient  (o)  (4), 

The  case  of  Attorney-general  v.  Lucas  (p)  was  an  information 
under  the  4  Geo.  IV.  c.  76.  It  charged  the  husband  with  procur- 
ing his  marriage  with  a  minor  by  falsely  swearing  that  the  con- 
sent of  her  parent  had  been  given,  and  prayed  the  forfeiture  of  bis 
interest  in  the  wife's  property,  and  a  settlement  of  the  same  upon 
her  and  her  issue.    It  was  contended  that  the  husband  was  bound 


(*)  Ante,  p.  443. 

(V)  Attorney-general  t>.  Reynolds, 
1  Eq.  Ca.  Ab.  131,  pi.  10. 

(m)  Per  Ld.  Hardwicke,  in  Chaun- 
cey  v.  Tahourden,  ubi  supra;  Earl 
of  Suffolk  v.  Green,  1  Atk.  450. 


(ii)  Chaneey  *.  Fenhoulet,  2  Ves. 
265 ;  Chauncey  9.  Tahourden,  2  Atk. 
392,  S.C. 

(0)  Wrottesley  v.  Bendish,  3  P. 
Wins,  336;  ante,  p.  194. 

(p)  2Hare,56U 


(1)  Story  Eq.  Fl.  §  580,  581 ;  Lansing  t>.  Pine,  4  Paige,  039. 

(2)  8mith  Oh.  Pr.  (2nd  Am.  ed.)  203,  note  (/). 

(3)  Story  Eq.  PL  §  582. 

(4)  Story  £q.  PI.  §  579,  and  notes. 
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to  rawer  to  this  information,  and  that  the  rule  that  a  defendant  To  the  Dis- 
ahall  not  be  compelled  to  answer  with  respect  to  circumstances  v^I^, 
which  wight  occasion  a  loss  or  forfeiture  of  property,  applies  only 
where  that  forfeiture  is  to  be  enforced  at  Law.     Sir  J.  Wigram, 
V.  C»,  however,  decided  that  there  was  no  such  distinction,  and 
the  defendant's  answer  was  held  sufficient. 

It  is  to  be  remarked,  however,  that  the  rate  applies  only  to  cases  Rule  does  not 
where  a  forfeiture,  or  something  in  the  nature  of  a  forfeiture,  may  Sswwr/cmly 
be  incurred :  where  the  discovery  sought  merely  extends  to  the  occasions  the 
performance  of  a  condition,  apon  failure  in  which  a  limitation  over  JJa^JiJ^^ 
is  to  take  effect,  the  defendant  cannot  protect  himself  from  the  oyer, 
discovery  (1).     Thus  where  a  husband,  by  will,  gave  an  estate  to 
his  wife,  whilst  she  contuned  his  widow,  with  a  limitation  over 
in  case  of  her  second  marriage,  and  the  remainder-man  brought  a 
bill  against  her  in  which  he  sought  a  discovery  of  her  second  mar- 
riage, npen  the  defendant  demurring  to  the  discovery,  as  subject- 
ing her  to  a  forfeiture,  Lord  Talbot  overruled  the  demurrer  (g>). 
A  demurrer,  also,  will  not  prevail  where  the  discovery  is  of  a  mat- 
ter which  shows  the  defendant  disqualified  from  having  any  krteN 
est  or  title :  as  whether  a  person  claiming  a  real  estate  under  a 
devise,  be  an  alien,  and  consequently  of  taking  by  purchase  (r). 
A  distinction,  however,  appears  to  exist,  in  this  respect,  between  ^here  jP^1 
incapacities  which  are  the  result  of  general  principles  of  Law,  and  tioTie  inthe 
those  whioh  are  imposed  by  the  legislature,  by  way  of  penalty  or  nature  of  a 
forfeiture  :  thus,  before  the  repeal  of  the  statutes  imposing  disabil-  °  eiture* 
ities  upon  persons  professing  the  Popish  religion  ($),  it  was  held, 
that  a  defendant  was  not  obliged  to  discover  whether  he  was  a 
Papist  or  not  (;).    Upon  the  same  principle,  it  has  been  held,  that 
where  a  bill  sought  a  discovery,  whether  a  clergyman  had  been 
presented  to  a  second  living  which  avoided  the  first,  under  the 
statute  21  Hen.  Vlll.,  a  demurrer  to  the  discovery  of  that  fact 
would  lie ;  because  the  incapacity  of  holding  the  first  living  in- 
curred by  the  acceptance  of  the  second,  was  in  the  nature  of  a 
penalty  imposed  by  the  statute  («). 

ff .  If  a  defendant  has,  in  conscience,  a  right  equal  to  that 

(a)  Cited  Chauncy  v.  Tahourden,  («)  11  &  IS  Will.  III.  c.  4,s.  4. 

utu  supra;  Cbanoey  v.  Fenhoulet,  2  (t)  Smith  0.  Read,  1  Atk.    586.; 

Ves.  265  ;  Lucas  v.  Evans,  3  Atk.  Harrison  v.  Southcote,  1  Atk.  628; 

260;  Monnins  «.  Mommng,  centra,  2  2  Ves  389,  S.  C. 

Ch.Aep.68.  (u)  Boteler  v.  Allington,  3  Atk. 

(r)    Attorney-general  v.   Duples-  453. 
sis,  Parker,  144. 

(1)  flee  to  this  distinction,  Story  Eq.<Pl.  $  679,  note. 
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claimed  by  a  person  filing  a  bill  against  him,  though  not  clothed 
with  a  perfect  legal  title,  a  Court  of  Equity  will  not  compel  him 
to  make  any  discovery  which  may  hazard  his  title  (1) ;  and  if  the 
matter  appear  clearly  on  the  face  of  the  bill,  a  demurrer  will  hold 
(x) ;  the  most  obvious  case  is  that  of  a  purchaser  for  a  valuable 
consideration,  without  notice  of  the  defendant's  claim  (jr)  (2). 
Upon  the  same  ground,  a  jointress  may,  in  many  cases,  demur  to 
a  bill  filed  against  her  for  a  discovery  of  her  jointure  deed,  if  the 
plaintiff  is  not  capable  of  confirming,  or  the  bill  does  not  offer  to 
confirm,  her  jointure,  and  the  facts  appear  sufficiently  upon  the 
face  of  the  bill ;  though,  ordinarily,  advantage  is  taken  of  this 
defence  by  plea  (z). 

III.  A  defendant  is  not  compellable  to  discover  any  thing  imma- 
terial to  the  relief  prayed  by  the  bill  (3).  Upon  this  ground,  upon 
a  bill  filed  by  a  mortgagor  against  a  mortgagee  to  redeem,  and 
seeking  a  discovery  whether  the  mortgagee  was  a  trustee,  a  de- 
murrer to  the  discovery  was  allowed ;  for,  as  there  was  no  trust 
declared  upon  the  mortgage  deed,  it  was  immaterial  to  the  defen- 
dants whether  there  was  any  trust  reposed  in  the  defendants  or 
not  (a).     So  where  a  bill  was  filed  by  the  lord  of  a  borough,  pray- 


(x)  Lord  Red.  199;  vide  Glegg  v. 
Legh,  4  Mad.  193. 

(y)  Jerrard  v.  Saunders,  2  Yes.  J. 
458 ;  Sweet  v.  Southcote,  2  Bro.  C. 
C.  66  [Perkins's  ed.  note  (a) ;  Hoare 
v.  Parker,  1  ib.581,  note  (a)]. 

(z)  Lord  Red.  200  ;  Chamberlain 
v.  Knapp,  1  Atk.  52;  Senhouse  v. 
Earl,  2  Yes.  450 ;  vide  etiam,  Leech 


v.  Trollop,  ib.  662 ;  from  which  it  ap- 
pears, that  a  widow  is  not  bound  to 
discover  her  jointure  deed,  by  her  an- 
swer (even  where  the  bill  offers  to 
confirm  it,)  till  the  confirmation  has 
been  effected ;  see  post,  Ch.  on  Pro- 
duction of  Documents. 

(a)    Harvey    v.  Morris,  Rep.  T. 
Finch,  214. 


(1)  Story  Eq.  PI.  §  603-604  a. 

(2)  The  protection  which  Equity  throws  around  an  innocent  purchaser, 
applies  not  only  to  bills  of  relief,  but  also  to  bills  of  discovery.  2  Story  Eo> 
Jur.  §  1502.  Equity  will  not  take  the  least  step  against  him,  and  will 
allow  him  to  take  every  advantage  which  the  law  gives  him ;  for  there  is 
nothing  which  can  attach  itself  upon  his  conscience,  in  such  a  case,  in  favor 
of  an  adverse  claim,  ib.  §1505;  1  ib.  6  410;  Wood  v.  Mann,  1  Sumner,  507; 
McNeil,  v.  Magee,5  Mason,  269;  Yattier  v.  Hinde,  7  Peters,  252;  Fits- 
simmons  v.  Ogaen,  7  Cranch,  2 ;  Boone  v.  Chiles,  10  Peters,  177 ;  Payne  s. 
Compton,  2  Tounge  &  C.  457 ;  Story  Eq.  PI.  §  603.  And  so  a  purchaser, 
with  notice  from  an  innocent  purchaser  without  notice,  is  entitled  to  the  like 


protection.  For  otherwise,  it  would  happen  that  the  title  of  such  a  Umafdt 
purchaser  would  become  unmarketable  in  his  hands.  2  Story  Eq.  PI.  Jur. 
§  1503a  ;  ib.  410,  and  cases  cited ;  Yarick  v.  Briggs,6  Paige,  323;  Bennett 
v  Walker,  1  West,  130 ;  Jackson  v.  McChesney,  7  Co  wen,  360;  Jackson 
v.  Henry,  10  John.  185 ;  Jackson  v.  Ewer,  8  John,  573 ;  Oemarest «.  Wyn- 
coop,  3  John.  147. 

(3)  The  plaintiff  in  a  bill  must  show  the  materiality  of  the  discovery 
sought.  Lucas  v.  Bank  of  Darien,  2  Stew.  280 ;  Leggett  v.  Postley,  2  Paige, 
601 ;  Mitford  Eq.  PI.  by  Jeremy,  191,  192;  Graham  on  Jurisdiction,  48ft- 
490;  Hare,  Discov.  8;  Wigram,  Ois.  (Am.  ed.)  158,etseq.;  Story  Eq.  PL 
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ing,  amongst  other  things,  a  discovery  whether  a  person  applying  To  the  Dis- 
to  be  admitted  a  tenant  was  a  trustee  or  not,  a  demurrer  by  the  J^ery^ 
defendant  was  allowed  (b) ;  and  where  a  bill  was  brought  for  a 
real  estate,  and  sought  a  discovery  of  proceedings  in  the  Eccle- 
siastical Court  upon  a  grant  of  administration,  the  defendant  de- 
murred to  that  discovery,  the  proceedings  in  the  Ecclesiastical 
Court  being  immaterial  to  the  plaintiff's  case  (c).  In  like  man* 
ner,  where  a  bill  was  filed  to  establish  an  agreement  entered  into 
before  marriage,  by  which  a  separate  estate  was  secured  to  the 
defendant's  wife,  and  praying  a  discovery  of  several  unkindnesses 
and  hardships  which  the  defendant,  as  it  was  pretended,  had  used 
towards  his  wife,  to  make  her  recede  from  the  agreement,  and  the 
defendant  demurred  to  the  discovery,  the  demurrer  was  allowed  (d). 
But  in  general,  if  it  can  be  supposed  that  the  discovery  may  in 
any  way  be  material  to  the  plaintiff,  in  the  support  of  his  suit,  the 
defendant  will  be  compelled  to  make  it  (1) :  thus,  where  a  bill 
called  for  a  discovery  of  cases  laid  before  counsel,  and  their  opin- 
ion, a  demurrer  to  the  discovery  was  overruled,  because  Lord 
Eldon  was  of  opinion  that  although  the  plaintiff  had  no  right  to  a 
discovery  of  the  advice  which  the  defendant  had  received  from 
his  counsel,  and  the  defendant  might,  on  that  ground,  have  de- 
murred to  so  much  of  the  bill  as  sought  for  a  discovery  of 
the  opinions  of  counsel,  yet  as  he  had  demurred  to  the  discovery 
of  the  cases,  to  which  the  plaintiff  was  entitled,  he  was  bound  to 
overrule  the  demurrer  as  covering  too  much  1(e). 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes  On  the  ground 
of  demurrer  to  discovery,  which  are  the  consequence  of  the  privi-  confidence°n 
lege  resulting  from  professional  confidence  (2).     The  privilege 

(b)  Lord  Montague  v.  Dndman,  2        (d)  Hincks  v.  Nelthorpe,  1  Vera. 
Ves.  396, 398.  204. 

(c)  Baker  v.  Pritchard,  2  Atk.  388.        (e)  Richards  v.  Jackson,  18  Ves. 


§554-658;  1  Smith.  Ch.  Pr.  (2nd  Am.  ed.)  204;  Newkirk  e.  Willett,  2 
Gaines  Ca.  Er.  296 ;  Seymour  v.  Seymour,  4  John.  Ch.  409 ;  Mclntyre  v. 
Mancius,  3  John.  Ch.  47. 

(1)  Story  Eq.  PI.  §  567.  For  form  of  a  demurrer  for  immateriality,  see 
ib.  (3rd  ed.)  note  (2)  ;  Willis,  475. 

This  objection  of  immateriality  maybe  to  the  whole  bill,  or  to  a  part  of  the 
bill,  or  to  a  part  only  of  the  interrogations,  or  to  a  particular  defendant  only. 
Story  Eq.  PI.  §  568;  Hare  on  Discov.  159, 160, 161. 

(2)  Wigram,  Discov.  (1st  Am.  ed.)  83,  84,  pi.  136 ;  Story  Eq.  PI.  §  599- 
602 ;  1  Greenl.  Ev.  §  237,  et  seq.  and  cases  in  notes ;  Gresley,  Eq.  Evid. 
278-284;  Brown  v.  Pay  son,  6  N.  Hamp.,443;  Foster  v.  Hall,  12  Pick. 
89;  Wright  v.  Mayo,  6  Sumner's  Vesey,  280a,  and  notes. 
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e^aoovery.  erent  fogr^  t0  fofa  the  adviser  and  to  the  client  (I). 

The  application  of  the  rule  with  regard  to  professional  confi- 
dence, to  discovery  required  from  the  client,  has  been  exemplified 
in  the  case  already  referred  to  of  Richards  v.  Jackson,  in  which 
Lord  Eldon,  as  we  have  seen,  held,  that  if  the  demurrer  had  been 
confined  to  the  discovery  of  the  opinion,  it  would  have  been 
good ;  and  it  has  since  been  extended  to  exempt  a  defendant  from 
the  discovery  of  the  case  itself,  and  to  all  confidential  communi- 
cations which  have  passed  in  the  progress  of  the  cause  itself,  and 
with  reference  to  it  before  it  was  instituted  (/)  (2);  and  also  to 
letters  written  by  a  defendant  to  his  solicitor,  after  a  dispute  be- 
tween him  and  the  plaintiff  had  arisen  with  the  view  to  taking  the 
opinion  of  counsel  upon  the  matter  in  question  and  which  after- 
wards became  the  subject  of  the  suit  (g). 
Origin  of  the        The  origin  of  this  principle  was  clearly  explained  by  Lord 
principle.         Brougham  in  the  case  of  Greenough  o.  Gaskell  (A),  where,  amongst 
other  things,  he  observes :  "  This  rule  has  been  adopted  out  of 
regard  to  the  interests  of  justice,  which  cannot  be  upholden,  and 
to  the  administration  of  justice,  which  cannot  go  on,  without  the 
aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the  Cowls, 
and  in  those  matters  affecting  rights  and  obligations  which  form 
the  subject  of  all  judicial  proceedings.     If  the  privilege  did  not 
exist  at  all,  every  one  would  be  thrown  upon  his  own  legal  resour- 
ces; deprived  of  professional  assistance,  a  man  would  not  venture 
to  consult  any  skilful  person,  or  would  only  dare  to  tell  his  conn- 

„      -       _^_  sellor  half  his  case."     The  rule  is,  however,  confined  to  those 

How  far  party 

can  protect       cases  where  the  communication  has  a  reference  to  the  subject  of 

himself  by  pri-  the  dispute,  otherwise  the  party  himself  has  no  general  privilege 

or  protection ;  he  is,  in  other  respects,  bound  to  disclose  all  he 

knows  and  thinks  respecting  his  own  case ;  and  the  authorities, 

therefore,  are,  that  he  must  disclose  also  the  cases  he  has  laid 

(f)  Garland  v.  Scott,  3  Sim.  396 ;  (g)  Vent  v.  Pacy,  4  Ross.  103; 

Bolton  v.  Corporation  of  Liverpool,  vide  etiam,  Greenough  «.  GaakeH,  1 

ibid.  467;   Hughes  v.  Biddulph,   4  M.&K.93. 

Rum.  190.  (a)  1  Myl.  &  K.  96. 


(1)  The  privilege  of  secrecy  which  is  thus  afforded  to  professional  i 

in  regard  to  communications  passing  between  them  and  their  clentm,  is  i 
truth  not  so  much  the  privilege  of  the  adviser,  as  of  his  client.  And  it  m 
quite  possible  that  the  client  may  be  compelled  to  disclose  the  facts  wfcea 
his  professional  adviser  would  be  bound  to  withhold  them.  Story  £q.  Ft 
§  599,  note  ;  Preston  v.  Can,  1  Younge  &  Jer.  175t179 j  Hare,  Disco  v.  174, 
175 ;  Greenlaw  v.  King,  1  Beavan,  137. 

(2)  Story  Eq.  PL  §  $0 ;  1  Greenl.  Ev.  §  340. 
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before  counsel   for  their  opinion,   unconnected  with   the  suit  To 

iUelf(i).  theD»eoT«y. 

In  the  case  of  Lord  Walsinghajn  v.  Goodricke  (&),  Sir  J. 
Wigram,  V.  C,  stated  the  history  of  the  Law  upon  this  subject, 
in  the  following  terms :— -"  The  first  point  decided  upon  this  sub- 
ject was,  that  communications  between  solicitor  and  client  pend- 
ing litigation,  and  with  reference  to  such  litigation,  were  privi- 
leged, upon  this  there  is  not  at  this  day  any  question.  The  next 
contest  was  upon  communications  made  before  litigation,  but  in 
contemplation  of,  and  with  reference  to,  litigation  which  was  ex- 
pected and  afterwards  arose ;  and  it  was  held,  that  the  privilege 
extended  to  these  cases  also.  A*  third  question  then  arose  with 
regard  to  communications  after  the  dispute  between  the  parties, 
followed  by  litigation,  but  not  in  contemplation  of  or  with  refer- 
ence to  that  litigation ;  and  these  communications  were  also  pro- 
tected (m)  (1).  A  fourth  point  which  appears  to  have  called  for  Professional 
decision,  was  the  title  of  a  defendant  to  protect  from  discovery  co  ence* 
in  the  suit  of  one  party,  cases  or  statements  of  fact  made  on  his 
behalf  by  or  for  his  solicitor  or  legal  adviser,  on  the  subject-mat- 
ter in  question,  after  litigation  commenced  or  in  contemplation  of 
litigation,  on  the  same  subject,  with  other  persons,  with  the  view 
of  asserting  the  same  right  This  was  the  case  of  Combe  v.  The 
Corporation  of  London  (ft).  The  question  in  that  suit  was  the 
right  of  the  corporation  to  certain  metage  dues,  and  the  answer 
stated  that  other  persons  had  disputed  the  right  of  the  corporation 
to  metage,  and  that  they  had  in  their  possession  cases  which  had 
been  prepared  with  a  view  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  litigation,  or  after  it  had 
actually  commenced;  Sir  J.  L.  Knight  Brace  held,  that  those 
cases,  relating  to  the  same  question,  but  having  reference  to  dis- 
putes with  other  persons,  were  within  the  privilege ;  and  I  per- 
fectly concur  with  that  decision." 

The  case  before  him  was  a  bill  for  specific  performance  by  a 
purchaser,  and  during  the  treaty  for  the  sale  and  purchase  of  the 
estate ;  but  before  any  dispute  had  arisen,  the  defendant,  the  ven- 
dor, from  time  to  time,  consulted  his  solicitor  on  the  subject,  and 

(t)  Ibid.  101.  K.  88;  Hughes  v.  Biddalph,  4  Row. 

(ft)  3  Hare,  122;  and  tee  Woods  v.  190;  Vent  v.  Pacey,  4  Ross.  193; 

Woods,  4  H.  83.  Clagett  v.  Phillips,  2Y.&C.  82. 

(m)  Bolton  v.  Corporation  of  liv-  (ft)  1  Y.  &  C.  631. 
erpool,  3  Sim.  467,  S.  C. ;  1  Myl.  4b 

(1)  Greenl.Ev.  §  240;  Story  Eq.  PI.  §  600;  Beltzhoover  v.  Blackstook, 
3  Watts,  20 ;  Foster  v.  Hall,  12  Pick.  89,  92,  98,  99. 
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Demurrers  : 


To 
the  Discovery 

Communica- 
tions with  soli- 
citors before 
dispute. 


Cases  for  opi- 
nion of  coun- 
sel. 


written  communications  passed  between  them.  A  question  arose 
'  upon  a  motion  for  the  production  of  documents,  whether  these 
communications  were  privileged,  regard  being  had  to  the  circum- 
stance that  they  took  place  before  any  dispute  arose,  though  with 
reference  to  the  very  subject  in  respect  of  which  that  dispute  had 
since  arisen.  And  he  decided  chiefly  upon  the  authority  of  Rad- 
cliffe  v.  Fursraan  (o),  that  such  communications  were  privileged 
so  far  only  as  they  might  be  proved  to  contain  legal  advice  or 
opinions,  but  not  otherwise. 

This  case  of  Radcliffe  v.  Fursman  is  commonly  referred  to  as 
a  leading  case  upon  the  extent  to  which  privilege  applies  for  pro- 
tecting cases  laid  before  counsel  for  their  opinion.  The  defendant 
in  the  cause  demurred  to  so  much  of  the  bill  as  required  him  to 
discover  an  alleged  case,  the  name  of  the  counsel,  and  the  opin- 
ion given  upon  it.  The  demurrer  was  overruled  as  to  the  first 
point,  but  allowed  as  to  the  second  and  third  by  Lord  King,  and 
the  decision  was  affirmed  in  the  House  of  Lords.  This  decision 
has  been  frequently  mentioned  with  disapprobation,  but  having 
been  made  by  the  House  of  Lords,  its  authority  is  recognized, 
though  only  to  the  extent  to  which  it  strictly  applies;  Lord 
Brougham,  in  commenting  upon  it  (p),  observed,  "  Even  by  the 
report,  and  certainly  by  the  printed  cases  which  I  have  examined, 
together  with  my  noble  and  learned  predecessor,  it  appears  plain, 
that  the  record  did  not  show  any  suit  to  have  been  instituted,  or 
even  threatened  at  the  time  the  case  was  stated  for  the  opinion  of 
counsel,  and  the  decision  being  upon  the  demurrer,  the  Court 
had  no  right  to  know  any  thing  which  the  record  did  not  disclose. 
So  far  this  decision  rules,  that  a  case  laid  before  counsel  is  not 
protected ;  that  it  must  be  disclosed.  But  the  decision  does  not 
rule  that  disclosure  must  be  made  of  a  case  laid  before  counsel  in 
reference  to  or  in  contemplation  of,  or  pending  the  suit  or  action 
for  the  purposes  of  which  the  production  is  sought "  (1). 

It  may  be  observed,  that  there  does  not  seem  to  be  any  differ- 
ence in  principle  between  cases  stated  for  opinion,  and  other  < 
munications  of  matters  of  fact  between  a  client  and  his  profe 
al  advisers  (q). 


(o)  2  Bro.  P.  C.  514. 

(p)  Bolton  v.  Corporation  of  Liv- 
erpool, 1  Myl.  &  K.  95 ;  see  further 
upon  this  subject,  Niaa  c.  The  North- 
ern and  Eastern  Counties  Railway 


Company,  3  M.  &  C.  355;  Green- 
law v.  King,  1  Beav.  137 ;  Banbury 
v.  Bunbury,  2  Beav.  173. 
(q)  3  Hare,  129. 


(1)  Ante,  638,  639,  cases  in  note. 
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The  privilege  if,  however,  confined  to  legal  advisers,  for  it  baa  To  "^ded 
been  bekl,  that  although  a  defendant  in  a  suit  cannot  be  compelled  v^^^^y 
to  discover  or  produce  letters,  &c,  between  himself  and  bis  so-  Rule  confined 
lieitor,  subsequently  to  the  institution  of  the  suit,  and  in  relation  llo^^Ti^ 
thereto,  yet  where  there  are  more  defendants  than  one,  he  is  bound  gal  adviser*. 
to  discover  letters  which  have  passed  between  them  with  reference 
to  their  defences  (r). 

With  regard  to  the  privilege  arising  from  professional  confidence,  With  respect 
as  it  respects  the  legal  advisers,  that  is  of  a  more  extended  nature : to  7ho^^^ 
—  '•  As  it  regards  them,  it  does  not  appear  that  the  protection  is  by  any  refer- 
Qualified  by  any  reference  to  proceedings  pending  or  in  contempla-  ence  to  PJ°- 
tion.  If  touching  matter  that  comes  within  the  ordinary  scope  of  cause. 
professional  employment,  either  went  a  client  or  on  his  account 
and  for  hie  benefit  in  the  transactions  of  his  business ;  or,  which 
amounts  to  the  same  thing,  if  they  commit  to  paper,  in  the  course 
of  their  employment,  on  his  behalf,  matters  which  they  know  only 
through  their  professional  relation  to  their  client,  they  are  not  only 
justified  in  withholding  such  matters,  but  bound  to  withhold  them, 
and  will  not  be  compelled  to  disclose  the  information,  or  produce 
the  papers,  in  any  Court  of  Law  or  Equity,  either  as  a  party  o?  as 
a  witness.  If  this  protection  were  confined  to  causes  where  pro- 
ceedings had  commenced,  the  rule  would  exclude  the  most  confi- 
dential, and  it  may  be,  the  most  important  of  all  communications,— 
those  made  with  a  view  of  being  prepared  either  for  instituting  off 
defending  a  swh  up  to  the  instant  that  the  process  of  the  Court 
issued  "  (5).  "  The  protection  would  also  be  sufficient  if  it  only 
included  consaiunications  more  or  less  connected  with  judicial  pro- 
ceedings, for  a  person  oftentimes  requires  the  aid  of  professional 
advice  upon  the  subject  of  hie  rights  and  liabilities,  with  no  refer* 
enoe  to  any  particular  litigation,  and  without  any  other  reference 
to  litigation  generally  than  all  human  affairs  have,  in  so  far  as  every 
transaction  may,  by  possibility,  become  the  subject  of  judicial  in- 
quiry. It  would  be  most  mischievous,  said  the  learned  Judges  in 
the  Common  Pleas  (t),  if  it  could  be  doubted  whether  or  not  an 
attorney  consulted  upon  a  man's  title  to  an  estate,  was  at  liberty  to 
divulge  a  flaw"  (u)  (1). 

(r)  Whitbread  v.  Gnraey,  1  Youn.  (c)  Brard  v.  Ackerman,  2  Brod.  & 

541.  Bing.  6. 

(#)  Lord  Brougham,  in  Greenough  (u)  Greeaough  v.  GaskelL  1  M. 

v.  Gaskell,  1  M.  &  K.  101.  &  K.  102. 


(1)  Story  Eq.  PI.  §  600,  and  note. 
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'  To  In  the  recent  case  of  Herring  o.  Clobery  (z),  Lord  Lyndhurst 

the  Discovery. ,     ,  .  ?     ..  '  x  '.         .        \     . 

s^^^^^^J/  na<*  occasion  to  review  the  authorities  concerning  the  protection 

Rule  as  to  pro-  that  exists  with  respect  to  communications  between  a  client  and 
fesnonal  ad-     njg  attornev  .  ^j  wjtn  reference  to  the  cause  then  before  him,  he 
laid  down  the  rule,  "  That  where  an  attorney  is  employed  by  a 
client  professionally  to  transact  professional  business,  all  the  com- 
munications that  pass  between  the  client  and  the  attorney  in  the 
cause,  and  for  the  purpose  of  that  business,  are  privileged  com- 
munications :  and  that  the  privilege  is  the  privilege  of  the  client, 
and  not  of  the  attorney  "  (1). 
Applies  only         It  is  to  be  observed,  that  although  the  general  rale  is,  as  laid 
to  such  com-     down  in  the  above  case,  that  a  counsel  or  solicitor  cannot  be  com- 
are'profew^  *"  Polled,  at  the  instance  of  a  third  party,  to  disclose  matters  which 
ional.  have  come  to  his  knowledge,  in  the  conduct  of  professional  busi- 

ness for  a  client,  even  though  such  business  had  no  reference  to 
legal  proceedings,  either  existing  or  in  contemplation ;  there  is  no 
doubt  that  the  privilege  will  be  excluded,  where  the  communication 
is  not  made  or  received  professionally,  and  in  the  usual  coarse  of 
business  (y),  and  during  the  existence  of  the  professional  relation. 
Thus  a  communication  made  to  an  attorney  or  solicitor,  in  the 
character  of  steward,  either  before  the  attorney  or  solicitor  was 
employed  as  such  (2),  or  after  his  employment  had  ceased,  will  not 
be  a  protection  from  disclosure  (a)  (2)  ;  and  so  where  an  attorney 
had  been  consulted  by  a  friend,  because  he  was  an  attorney,  yet  be 
refused  to  act  as  such  (3) ;  and  was,  therefore,  applied  to  only  as  a 
friend  (6),  or  where  there  could  not  be  said,  in  any  correctness  of 
speech,  to  be  a  communication  at  all ;  as  where,  for  instance,  a 
fact  became  known  to  him,  from  his  having  been  brought  to  a  cer- 
tain place  by  the  circumstance  of  his  being  an  attorney,  bat  of 
which  fact  any  other  man,  if  there,  would  have  been  equally  cogni- 
sant (c),  or  where  the  matter  communicated  was  not  in  its  nature 

(x)  1   Ph.  91 ;  see  also  Jones  v.        (a)  Wilson  v.  Rastall,  4  T.  R  753. 


Pugh,  ib.  96 ;  and  Adams  v.  Barry.        (b)  Ibid. 

(y)  <  _  ,  ,        , 

(k  K.  102 ;  see  also  Desborough  v.    and  Bunbnry  v.  Tjunbury,  2  fieav' 


2  Y.  &  C.  167.  (c)  Doe  v.  Andrews.  Cowp.  846; 

(y)  Greenough  v.  Gaskell,  1  M.    Sanford  v.  Remington,  2  Ves.  J.  189; 


Rawlins,  3  M.  &  C.  515.  173. 

(x)  Cutta  v.  Pickering,  1  Ventris, 


(1)  Ante,  637,  note ;  Foster  v.  Hall,  12  Pick.  92,  93. 

(2)  Story  Eq.  PI.  S  602 ;  1  Greenl.  Et.  244. 

(3)  If  a  party  has  been  requested  to  act  as  solicitor,  and  the  communica- 
tion is  made  under  the  impression  that  the  request  has  been  acceded  to,  His 
privileged.    Smith  v.  Tell,  2  Curt.  667. 
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private,  and  could  in  no  sense  be  termed  the  subject  of  a  confiden-         To 
tial  disclosure  (d) ;  or  where  the  thing  to  be  disclosed  has  no  refer-  v^^JJ^J" 
ence  to  the  professional  employment,  though  disclosed  while  the  Does  not  apply 
relation  of  attorney  and  client  subsisted  («)  ;  in  all  such  cases  the  JJSmuuS^ 
matters  to  be  disclosed  cannot  be  said  to  be  matters  which  the  pro-  tion  has  no 
fessional  adviser  has  learnt  by  communication  with  his  client,  or  reference  to 
on  his  client's  behalf,  or  as  matters  which  were  committed  to  him  employment; 
in  his  capacity  of  attorney,  or  which  in  that  capacity  alone  he 
came  to  know  (/)  (1)  ;  and  so  where  an  attorney  is,  as  it  were,  a  or  where  the 
party  to  the  original  transaction,  as  if  he  be  the  attesting  witness  ^^^L11^8^8 
to  a  deed,  he  may  be  called  upon  to  disclose  facts  relating  to  its  transaction ; 
execution,  or  as  to  an  erasure  made  by  himself  in  a  deed  or  will  (g) ;  or  when  he  has 
and  so  if  he  was  present  when  his  client  was  sworn  to  an  answer  knowledge 
in  Chancery,  he  may  be  called  upon  to  disclose  the  fact  (A) ;  and  from  his  pro- 
if  he  has  been  employed  as  the  steward  or  agent  of  a  party,  and  ^JerT     °^" 
does  not  gain  his  knowledge  of  the  facts  as  to  which  the  discovery 
is  required  merely  in  his  relation  of  attorney  to  his  client,  the  rule 
will  not  apply,  for  in  such  cases  there  was  no  professional  confi- 
dence, and  he  stands  in  the  same  situation  as  any  other  per- 
son  (.)(2). 

The  privilege  will  also  be  excluded,  with  regard  to  communica-  Privilege  will 
tions  to  members  of  other  professions  than  the  Law;  it  has,  there-  j"*  exten^JJ° 
fore,  been  held  not  to  extend  to  physicians  or  medical  advisers  (k)  sions, 

(d)  Rex    v.  Watkinaon,  2    Stra.        (t)  Morgan  v.  Shaw,  4  Mad.  56, 
1122.  n.  t. ;  Desborough  v.  Rawlins,  3  M. 

(e)  Greenough  v.  Gaskell,  ubi  su-    &,  C.  515. 
pra.  (k)  Duchess  of  Kingston's  case, 


(/)  Ibid.  SUte  Trials ;  Greenough  o.  Gaskell, 

(a)   1  Phi"" 

(J)  Ibid. 


(g)  1  Phillips  on  Evidence,  43.         ubi  supra. 


(1)  1  Greenl.  Ev.  S  244. 

(2)  The  person  called  as  a  witness,  or  made  defendant  to  a  bill,  must  have 
learned  the  matter  in  question  only  as  counsel,  or  attorney,  or  solicitor,  and 
not  in  any  other  way.  If,  therefore,  he  were  a  party  to  the  transaction,  and 
especially  if  he  were  a  party  to  a  fraud  (and  the  case  may  be  put  of  his  be- 
coming an  informer,  after  being  engaged  in  a  conspiracy),  that  is,  if  he  were 
acting  for  himself,  although  he  might  be  employed  for  another,  he  would 
not  be  protected  from  the  discovery ;  for  in  such  case  his  knowledge  would 
not  be  acquired  solely  by  his  being  employed  professionally.  Story  Eq.  PI. 
§  601 ;  1  Greenl.  Ev.  §  242. 

The  attorney  may  be  compelled  to  disclose  the  name  of  the  person  by 
whom  he  was  retained;  Brown  v.  Payson,  6  N.  (lamp.  443;  Chirac  v. 
Reinicker,  11  Wheat.  280;  Gowen  v.  Emery,  6  Shepley,  79;  the  charac- 
ter in  which  his  client  employed  him ;  Beck  with  v.  Benner,  6  Carr.  &  P. 
681.  But  see  Chirac  v.  Reinicker,  11  Wheat.  280;  the  time  when  an  in- 
strument was  put  into  his  hands,  but  not  its  condition  and  appearance  at  that 
time;  Wheatley  v.  Williams,  1  Mees  &  W.533;  Brown  t>.  Payson,  6  N. 
Hamp.  443;  and  various  other  matters,  for  an  enumeration  of  which,  see 
1  Greenl.  Ev.  §  245. 
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7°  (1),  not  will  it  extend  to  mere  agents  or  stewards  (I) ;  it,  however, 
s^^-v^-^3  *PP^*es  *°  scriveners  (m)  ;  and  also  to  counsel  (n) ;  but  it  does 
nor  to  agent*  not  seen  that  it  will  extend  to  communications  made  to  persons 
or  b  want*}  acting  as  conveyancers  (2),  who  are  neither  counsel  nor  solicit* 
nor  to  convey-  or* :  t*MM  m  ^  ®°w*  Sea  Company  ».  DoUiffe,  referred  to  in 
ancers,  who  Vaillant  v.  Dodemead  (o),  a  Mr.  Gamlia  is  reported  to  have  de- 
are  neither  so-  marTed  to  the  discovery  sought  from  him.  as  to  the  alterations  in 
heitonr  nor  .  .  »  ,    •       .  .   - 

counsel,  certain  articles,  on  the  ground  that  he  was  counsel  for  the  com- 

pany ;  and  it  is  stated  that  the  demurrer  was  overruled,  "  for  that 
what  he  knew  was  as  the  conveyancer  only  "  ( j>).  It  has  also 
been  held  that  the  privilege  will  not  apply  to  one  who  has  been 
consulted  confidentially  as  an  attorney,  when  in  fact  he  was  not 

««  (»)  (3). 
PriTilege  ei-        A  person  who  acts  as  interpreter  (r)  (4)  or  agent  (9)  (5)  be- 
tendf  to  inter-  tween  an  attorney  and  his  client,  stands  in  the  same  situation  as 
agents  the  client  himself,  and  the  rule  has  also  been  held  to  apply  to  the 

between  solici-  cierk  0f  the  counsel  or  solicitor  consulted  (f)  (6),  and  it  is  said, 
'  by  the  author  of  a  book  of  great  authority  upon  the  subject  of  dia- 
Mnutivesof    covery,  that  the  privilege  extends  to  the  representatives  of  the 


solicitors  ; 


(l)  Vaillant  v.  Dodemead,  2  Atk.  (a)  Fountain  v.  Young,  6  Esp.  N. 

524  j  Wilson  v.  Rastall, 4T.R  573.  P.  C.  113. 

(m)  Harvey  o.  Clayton,  2  Swans*.  (r)  Du  Barre  «.  Lrrette,  Peato's 

221,n.a.  N.P.C.78;  cited  4  T.  R.  756. 

(n)  RothweD  v.  King,  2  Swanst.  (#)  Parkins  «.  Hawkshaw,  2  Star- 

221,  n.  a. ;  Spencer  v.  Luttrell,  ibid,  kie,  N.  P.  C.  239. 

Stanhope  0.  Nott,  ibid.  (r)  Taylor  v.  Foster,  2  C.  A  P. 

(o)  Ubi  supra.  295  ;  Foot  «.  Haynea,  1  C.  &,  P.  545 ; 

(p)  Ibid.  1  Ry.  &  M.  166. 


(1)  Greenl.  Ev.  §  248,  and  note  ;  Hewitt  v.  Prime,  21  Wendell,  79.  Nor 
to  clergymen.  1  Greenl.  Ev.  §  247;  Commonwealth  v.  Drake,  15  Mass. 
161. 

(2)  An  attorney,  who  in  his  professional  character  has  received  from  the 
owner  of  property  confidential  communications  on  the  subject  of  a  transfer 
of  it,  which  is  subsequently  made,  cannot  be  examined,  against  the  consent 
of  the  grantee,  in  relation  to  such  communication.  Foster  v.  Hall,  12  Pick. 
89. 

(3)  The  privilege  of  clients  to  have  their  communications  to  counsel  kept 
secret,  extends  in  New  Hampshire  not  only  to  communications  made  to  pro- 
fessional  men,  but  to  those  made  to  any  other  person  employed  to  manage 
a  cause  as  counsel.    Bean  v.  Quimby,  6  N.  Ham  p.  94. 

(4)  See  Jackson  v.  French,  3  Wendell,  337;  Andrews  v.  Solomon,  1  Pe- 
ters, C.  C.  326 ;  Parker  v.  Carter,  4  Munf.  273. 

(5)  Bunbury  v.  Bunbury,  2  Beavan,  173. 

(6)  See  1  Greenl.  Ev.  §  239;  Foster  v.  Hall,  12  Pick,  93;  Jackson  v. 
French,  3  Wendell,  337. 
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party  («),  and  it  certainly  seems  just  and  reasonable  that  it  should  To 

do  so ;  for  if  the  privilege  is,  as  there  is  no  doubt  it  is,  the  privi-  %\0^^^^' 
lege  of  the  client,  it  would  be  very  unfair  upon  the  client  if  he 
should  be  deprived  of  it  by  a  circumstance  over  which  he  can 
have  no  control,  viz  : — the  death  of  his  professional  adviser,  and 
the  transmission  of  his  papers  into  the  hands  of  his  personal  re- 
presentative (1).  Questions  concerning  privileged  communica- 
tions arise  more  frequently  upon  motions  for  the  production  of  doc- 
uments, than  upon  demurrers  to  discovery,  and  the  subject  is 
therefore  more  fully  considered  in  the  Chapter  under  that  title, 
to  which  the  reader  is  referred  for  more  information  upon  the  sub- 
ject. 

V.  The  necessity  that  the  bill  should  show,  that  a  certain  de-  Because  the 
gree  of  privity  exists  between  the  plaintiff  and  defendant,  in  order  <*i«covery  re- 
to  entitle  him  to  maintain  his  suit,  has  been  before  pointed  out  the  defend- 
(x),  and  it  has  been  stated  that  the  want  of  such  privity  will  afford  w^'8  CMe* 
a  ground  for  demurrer  to  the  relief  prayed.     It  may  sometimes, 
however,  happen  that  a  plaintiff  may,  by  his  bill,  show  that  sup* 
posing  the  facts  he  states  are  true,  (and  which,  as  we  have  seen, 
are  admitted  by  every  demurrer,)  he  has  a  right  to  the  relief  he 
prays,  and  yet  may* not  show  such  a  privity  as  will  entitle  him  to 
to  the  discovery  which  he  asks  for  ;  for  it  is  a  rule  of  the  Court 
that,  where  the  title  of  the  defendant  is  not  in  privity,  but  incon- 
sistent with  the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title  under  which  he  claims 
(y )  (2).  Thus  where  a  bill  was  filed  by  a  person  claiming  to  be  lord 
of  the  manor,  against  another  person  also  claiming  to  be  lord  of 
the  same  manner,  and  praying,  amongst  other  things,  a  discovery 

(«)  Wigram  on  Discovery,  63. —  forfeiture,  and  he  would  therefore 

In  support  of  this  proposition,  the  have  been  entitled  to  protect  himself 

learned  author  of  the  above-mention-  from  it ;  the  executor  would  be  en- 

ed  work  refers  to  Parkhurst  v.  Low-  titled  to  the  same  protection,  provid- 

ten,  1  Mer.  391.    That  case,  howev-  ed  he  has  an  interest  in  endeavoring 

er,  does  not  warrant  the  position  to  to  protect  himself,  and  the  interest  is 

the  extent  to  which,  from  its  position  of  such  a  nature  as  to  afford  him 

in  that  work,  it  might  be  inferred  the  ground  for  protection, 
learned  author  intended  to  carry  it;        (x)  Ante,  p.  373. 
all  that  is  established  by  Parkhurst  v.        (y)  Ld.  Red.  191  ;  Stroud  v.  Dea- 

Lowten,  with  respect  to  the  protec-  con,  1  Ves.  37;  Buden  v.  Dore,  2 

tion  afforded  to  representatives,  is  Yes.  445 ;  Sampson  v.  Swettenham, 

that    where    the    discovery    sought  5  Mad.  16 ;  Tyler  v.  Drayton,  2  S.  & 

would  have  exposed  the  testator  to  a  S.  309,  and  the  oases  there  cited. 


(1)  1  Greenl.  Ev.  §  239. 

(2)  Story  Eq.  PI.  §  571. 
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To  in  what  manner  the  defendant  derived  title  to  the  manor,  and  the 

v^^^^'  defendant  demurred,  because  the  plaintiff  had  shown  no  right  to 
the  discovery ;  the  demurrer  was  allowed  (2) ;  and  so  where  a  bill 
was  filed  by  an  heir,  ex  parte  materna,  against  a  general  devisee 
and  executor,  who  had  completed,  by  conveyance  to  himself,  a 
purchase  of  a  real  estate,  contracted  for  by  the  testator  after  the 
date  of  his  will,  alleging  that  there  was  no  heir  ex  parte  paterna, 
but  that  the  devisee  set  up  a  title  under  a  release  from  his  father, 
as  heir  ex  parte  patema  of  the  testator,  and  seeking  a  discovery 
in  what  manner  the  father  claimed  to  be  heir  ex  parte  patema,  and 
the  particulars  of  the  pedigree  under  which  he  claimed,  a  demur" 
Rule,  that        rer  to  that  discovery  was  allowed  (a). 

plamtiflTs  right  The  principle  upon  which  these  cases  proceed  has  been  very 
limited  to  fact*  clearly  laid  down,  by  a  learned  modern  writer,  to  be,  that  the  right 
material  to  hia  cf  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath,  is 
limited  to  a  discovery  of  such  material  facts  as  relates  to  the  plain* 
tiff's  case,  and  does  not  extend  to  a  discovery  of  the  manner  in 
which,  or  of  the  evidence  by  means  of  which,  the  defendant's  case 
is  to  be  established,  or  to  any  discovery  of  the  defendant's  evi- 
dence (ft). 

This  principle  is  also  very  distinctly  recognized  by  Lord 
Brougham,  in  Bolton  v.  The  Corporation  of  Liverpool  (c) ;  and 
by  Lord  Abinger,  in  Bell  wood  9.  Wetherell  (d).  It  is  true  that 
in  those  cases  the  question  did  not  come  before  the  Court  upon 
demurrer,  but  the  rule  is  the  same  in  whatever  way  the  question 
may  be  raised ;  by  demurrer,  by  exceptions  to  the  defendant's 
answer,  or  by  motion  to  produce  documents  in  the  defendants  pos- 
session ;  and  that  rule  is  (e),  that  although  a  plaintiff  has  a  right  to 

(1)  Ld.  Red.  189 ;  notes  and  cases  of  Liverpool,  1  Swanst.  114;  Mickle- 
there    cited  ;  vide  etiam,  Mayor  of  thwaite  v.  Moore,  3  Mer.  392;  Bligh 
Dartmouth  v.  Scale,  1  Cox,  416.  v.  Benaon,  7  Price,  906;  Tyler  v. 
(«)  Ivy  9.  Keckewick,  9  Vea.  J.  Drayton,  9  8.  A  S.  309;  Sampson  v. 
67d.  Swettenhun,  6  Mad.  16 ;  2  M.  A 
(a)  Wigram  on  Discovery,  90.  K.  754,  n.  b. ;  Firkin*  p.  Low,  13 
(«)  1  M.  &  K .  88,  91 .  Price,  193 ;  Wilson  9.  Forster,  M'LeL 
(<f)  1Y.&  C.  211,  Exch.  Rep.  A  Young,  274;   Tomlinson  v.  Ly- 
(e)   For  instances  in    which  thia  mer,  2  Sim.  489;  vide  etiam,  Hobson 
rale  haa  been  acted  noon,  where  the  v.  Warrington,  3  P.  Wins.  35 ;  Da- 
objection  has  been  taken  by  demur-  vera  9.  Davers,  2  P.  Wins.  410 ;  Bur- 
ns*, vide  Stroud  v.  Deacon,  1  Ves.  ton  0.  Neville,  2  Cox,  242;  8haftsba- 
37 ;  Ivy  9.  Kekewick,  2  Ves.  J.  679 ;  rj  9  Arrowamith,  4  Vea.  66;  Asian 
Glegg  9.  Legh,  4  Mad.  191 ;  Corap-  9.  Lord  Exeter,  6  Vem.  288;  Won. 
ton  9.  Earl  Grey,  1  Y.  &.  J.  154 ;  ley  9.  Watson,  cited  ib.  289 ;  Bcitsa 
Wilson  9.  Forster,  1  Tounge,  280 ;  9.  The  Corporation  of  Liverpool,  1 
Tooth  9.  Dean  and  Chapter  of  Can-  M.  &  K.  88.    On  Excbptiovs  to  As- 

terbnry,  3  Sim.  49. Oh  Motion  to  swim,  Baden  t.  Dore,  9  Ten.  445. 

Produce,  Princess  of  Wales  9.  Earl 
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a  discovery  or  production  of  documents  which  tend  to  make  out  Ms  To 

own  title  affirmatively,  he  has  no  right  to  a  discovery  or  production  ^m^->^^-' 

which  are  not  immediately  connected  with  his  own  title,  and  which 

form  part  of  his  adversary's  (1). 

It  is  to  be  observed  that  this  rale  will  not  extend  to  defeat  the  Will  not  i 

plaintiff  of  his  right  to  a  disoovery  from  the  defendant,  where  he  makes  a  case 

makes  a  case  in  his  bill,  which,  if  admitted,  would  disprove  the  which  would 

truth  of,  or  otherwise  invalidate  the  defenoe  made  to  the  bill ;  in  de^m^mt's 

such  cases  he  is  entitled  to  a  discovery,  from  the  defendant,  of  all  case, 

which  may  enable  him  to  impeach  the  defendant's  case,  as  in  cases 

of  bills  to  impeach  a  will  on  the  ground  of  fraud. — In  such  cases 

the  plaintiff  does  not  rest  on  a  mere  negative  of  the  defendant's 

case,  but  insists  upon  some  positive  ground  entitling  him  to  the 

assistance  of  the  Court,  such  as  fraud,  or  other  circumstances  of 

equitable  cognizance,  to  a  discovery,  of  which  no  objection  of  . 

this  kind  can  be  raised  (/). 

It  may  be  proper  also  to  add,  that  if  the  plaintiff  is  entitled  to  or  where  ** 

coverv  soutfnt 
a  discovery  of  deeds  or  other  documents  for  the  purpose  of  eetab-  i8  common  to 

lishing  his  own  case,  his  right  to  such  discovery  will  not  be  affect-  both- 

ed  by  the  circumstance  that  the  same  documents  are  evidence  of 

the  defendant's  case  also  (g)  (2) ;  and  that  if  a  defendant,  bound 

to  keep  distinct  accounts  for  another  party,  improperly  mixes  them 

with  his  own,  so  that  they  cannot  be  separated,  he  must  discover 

the  whole  (A)  (3). 

VI.  The  circumstance  that  a  party  not  before  the  Court  has  an  Because  a 

interest  in  a  document  which  a  defendant,  so  far  as  bis  own  inter-  third  party  has 

an  interest  in  a 
est  is  concerned,  is  bound  to  produce,  will,  in  some  cases,  deprive  document 

the  plaintiff  of  his  right  to  call  for  its  production,  at  least  in  the  80Ufht  *?  ** 

absence  of  the  third  party,  as  in  the  instance  of  a  person  being  pr  ' 

a  trustee  only  for  others  (4).    Upon  this  principle,  a  mortgagee 

cannot  be  compelled  to  show  the  title  of  his  mortgagor,  unless 

such  mortgagor  is  before  the  Court  (•)  :  in  such  cases,  however, 

(/)  Hare  on  Discovery,  201.  (A)  Freeman  v.  Fairlie,  3  Mer.  35 ; 

(g)  BarreH  t>,  Nicholson,  1M.&  JBarl  of  Salisbury  v.  Cecil,  1  Cox, 

K.  680  ;  Wigramon  Discovery,  50;  277;  Wigram,  59;  Hare  on  Diacov- 

and  see  the  case  of  Smith  v.  The  ery,  245. 

Duke    of    Beaufb/t,  1  Hare,   507;  (t)  Lambert  v.  Rogers,  2  Mer.  489  j 

Combe  v.  The  Corporation  of  Lon-  see  however  the  case  of  Balls  v. 

don,  1  T.  dk  C.  631.  Margrave,  3  Beav.  448,  and  4  Beav. 

119. 

(1)  Story  Eq.  PI.  §  572-574c ;  Shaftsbury  v.  Anwsmith,  4  Sumner'* 
Vesey,  72,  Mr.  Hovenden's  note  (1)  ;  Wigram,  Discov.  (Am.  ed.)  p.  14,  § 
23,  p.  15,  §  27,  259,  et  seq.  §  342,  et  seq. ;  Mitford,  Eq.  PL  by  Jeremy,  189- 
192. 

(2)  Wigram  Discov.  (Am.  ed.)  p.  242,  S  325. 

(3)  Wigram  Discov.  (Am.  ed.)  p.  243,  }  396. 

(4)  Wigram  Discov.  (Am.  ed.)  p.  243,  §  327. 
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To  a  demurrer,  for  want  of  proper  parties,  would  be  the  proper  form 

^^^0!^,'  in  which  to  raise  the  objection,  where  the  bill  ia  for  relief  as  wdl 
as  for  a  discovery. 

The  above  are  the  principal  grounds  upon  which  a  defendant 
may  demur  to  the  discovery  sought  by  a  bill,  although  the  plaintiff 
may  be  entitled  to  the  relief  he  prays,  in  case  he  can  establish  a 
right  to  it  by  other  means  than  a  discovery  from  the  defendant,  on 
those  points  as  to  which  the  defendant  is  entitled  to  defend  him* 
self  from  making  a  discovery ;    in  all   other  cases,  a  plaintiff,  if 
entitled  to  relief,  is  entitled  to  call  upon  the  defendant  to  make  a 
full  discovery  of  all  matters  upon  which  his  title  of  relief  ia  /bond- 
ed.    It  does  not,  however,  very  often  happen  that  these  grounds 
affect  the  whole  of  the  discovery  sought ;  thus,  as  we  have  seen,  a 
man  is  bound  to  answer  to  the  fact  of  trading,  although  he  is  not 
bound  to  answer  whether  he  has  committed  an  act  of  bankruptcy 
(k) ;  in  such  cases  the  defendant  must  answer  all  those  parts  of 
the  bill,  the  answer  to  which  will  not  expose  him,  or  have  a  ten- 
dency to  expose  him,  to  the  inconveniences  before  enumerated  ; 
a  demurrer,  under  such  circumstances,  should  precisely  distin- 
guish each  part  of  the  bill  demurred  to,  and  if  it  does  not  do  so  it 
will  be  overruled  (/). 
where  a  parti-       It  may  be  noticed  here  that  if  a  defendant  objects  to  a  particular 
ery^may'beob-  discovery,  and  the  grounds  upon  which  he  may  demur  appear  clearly 
jected  to,  it      on  the  face  of  the  bill,  and  the  defendant  does  not  demur  to  the  dis- 
by  ^answer"5     covery»  DUt  answering  to  the  rest  of  the  bill  declines  answering  to 
so  much,  the  Court  will  not  compel  him  to  make  the  discovery  (m) ; 
but  in  general,  unless  it  clearly  appears  by  the  bill  that  the  plain- 
tiff is  not  entitled  to  the  discovery  he  requires,  or  that  he  ought 
not  to  be  compelled  to  make  it,  a  demurrer  to  the  discovery  will 
not  hold,  and  the  defendant  must  protect  himself  either  by  plea  or 
answer  (»)  (1). 

Lastly,  it  may  be  mentioned,  that  communications  which  come 
within  a  certain  class  of  official  correspondence,  are  privileged  upon 
the  ground,  that  they  could  not  be  made  the  subject  of  discovery  in 
a  Court  of  Justice,  without  injury,  to  the  public  interest  (2). 

(k)  Chambers  v.  Thompson,  4  Bro.  Blackburn,  2  V.  A  B.  121, 124. 

C.  C.  434.  (m)  Lord  Red.  200 ;  Wrottesley  *. 

~     Chetwynd  v.  Lindon,  2  Ves.  Bendish,  3  P.  Wms.  235 ;  Parkhnnt 

Devonsher    v.  Newenham,  2  v.  Lowten,  1  Mer.  401. 


JR 


Sch.  &  Lef.  199 ;  Robinson  v.Thomp-        (ft)  Ld.  Red.  200. 
son,  2  V.  &  B.  118;  Wetherhead  v. 


9 


Story  Eq.  PI.  §  605. 

See  1  Oreenl.  £v.  $  250-251. 
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In  the  recent  case  of  Smith  v.  The  East  India  Company  (©),  To 

Lord  Lyndhurst  had  to  consider  whether  correspondence  between  ^^IJ^^J" 
the  Court  of  Directors  of  the  East  India  Company  and  the  Board  of 
Control  came  within  the  limits  of  this  privilege ;  and  he  decided 
that  it  could  not  be  subject  to  be  communicated,  without  infringing 
the  policy  of  the  Act  of  Parliament  (p),  and  without  injury  to  the 
public  interests. 

In  addition  to  the  above-mentioned  causes  of  demurrer  it  may  be  For  irregular- 
stated,  that  any  irregularity  in  the  frame  of  a  bill,  of  any  sort,  may  fjj^  of  the 
be  taken  advantage  of  by  demurrer.  Thus,  if  a  bill  is  brought,  con-  bill. 
trary  to  the  usual  course  of  the  Court,  a  demurrer  will  hold  (q)  (1) ; 
as  where,  after  a  decree  directing  incumbrances  to  be  paid  accord- 
ing to  priority,  a  creditor  obtained  an  assignment  of  an  old  mort- 
gage, and  filed  a  bill  to  have  the  advantage  it  would  give  him,  by 
way  of  priority,  over  the  demands  of  some  of  the  defendants,  a  de- 
murrer was  allowed  (r),  it  being  in  effect  a  bill  to  vary  a  decree, 
and  yet  was  neither  a  bill  of  review,  nor  a  bill  in  the  nature  of  a 
bill  of  review,  which  are  the  only  kinds  of  bills  which  can  be 
brought  to  affect  or  alter  a  decree,  unless  the  decree  has  been , ob- 
tained by  fraud ;  where,  however,  a  supplemental  bill  was  filed  in 
a  case  in  which,  according  to  the  former  practice  of  the  Court,  a 
supplemental  bill  was  the  proper  course;  but  by  more  recent 
practice  the  same  object  had  been  accomplished  by  petition,  Sir  J. 
Leach,  V.  C,  held,  that  the  supplemental  bill  was  not  rendered 
irregular  by  the  present  practice,  although  the  circumstances  would 
be  taken  into  consideration  upon  the  question  of  costs  (s). 

If  an  irregularity  arises  in  any  alteration  of  a  bill,  by  way  of  To  amended 
amendment,  it  may  also  be  taken  advantage  of  by  demurrer  (t),  as 
if  a  plaintiff  amends  his  bill  and  states  a  matter,  arisen  subsequently 
to  the  filing  of  the  bill  (2),  which  consequently  ought  to  be  the 
subject  of  a  supplemental  bill,  the  defendant  may  demur  (ti).  If, 
however,  a  matter  which  has  arisen  subsequently  to  the  filing  of  the 
original  bill,  and  is  properly  the  subject  of  a  supplemental  bill,  is 
stated  by  amendment,  and  the  defendant  answers  the  amended  bill, 


t 


o)  1  Ph.  50.  (»)  Davies  v.  William*,  1  Sim,  5. 

>)  3  &  4  Will.  IV.  o.  85.  («)  Lord  Red.  206 ;   vide  etiam, 

(q)  Lord  Red.  206.  Lady  Granville  v.  Ramsden,  Bunb. 

(r)  Wortley  v.  Birkhead,  3  Atk.  56. 

0.  («)  Brown  v.  Higden,  1  Atk.  291. 


Story  Eq.  PI.  §  643. 
See  ante,  463-465. 
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Demurrers  i 


To 
Amended  Bills 


May  be  on  the 

Mme  grounds 
as  demurrers 
to  original  bill. 


After  answer 
to  original 
bill. 

defendant  can- 
not demur  to 
the  whole 
amended  bill. 


Of  partial  de- 
murrers. 


it  is  too  late  to  object  to  the  irregularity  at  the  hearing  (x);  unless 
the  defendant  has  claimed  the  same  benefit  by  his  answer  which  be 
would  hare  been  entitled  to  had  he  demurred  to  the  amended  bill, 
in  which  case,  as  we  have  seen,  he  will  be  entitled  to  the  benefit  of 
the  objection  at  the  hearing  (y). 

With  respect  to  demurrers  to  amended  bills  in  general,  it  may 
be  observed,  that  an  amended  bill  is  liable  to  hare  the  same  objec- 
tions taken  to  it,  by  demurrer,  as  an  original  bill ;  and  that,  even 
where  a  demurrer  to  the  original  bill  has-been  overruled,  a  demurrer 
to  an  amended  bill  has  been  allowed  (z)  (1 )  ;  and  the  circumstance 
of  the  amendment  being  of  the  most  trifling  extent,  will  not,  it 
seems,  make  any  difference  ;  and,  even  where  the  bill  was  amended 
by  the  addition  of  a  party  only,  the  demurrer  was  held  to  be  reg- 
ular (a).  The  rule  is  also  the  same  where  the  defence  first  put  in 
is  a  plea,  and  the  bill  is  afterwards  amended,  the  amendedbin  may 
still  be  demurred  to  (6).  A  defendant,  however,  cannot,  after  he 
has  answered  the  original  bill,  if  the  plaintiff  amends  it,  put  in  a 
general  demurrer  to  the  whole  bill ;  because  the  answer  to  the 
original  bill,  being  still  on  the  record,  will,  in  fact,  overrule  the  de- 
murrer (c).  The  defendant  must,  in  such  case,  confine  his  de- 
murrer to  the  matter  introduced  by  amendment 

It  has  been  before  stated,  with  regard  to  demurrers  to  the  dis- 
covery, where  the  ground  of  demurrer  does  not  affect  the  whole 
of  the  discovery  sought,  that  the  part  which  will  not  expose  the 
defendant  to  the  inconveniences  which  render  it  improper  that 
he  should  be  called  upon  to  make  the  discovery,  must  be  an- 
swered. The  same  rule  extends  to  demurrers  in  general ;  for,  ia 
complicated  cases,  such  as  usually  come  under  the  cognizance  of 
Courts  of  Equity,  it  frequently  happens  that  a  plaintiff  may  show 
a  right  to  part  only  of  the  relief  or  discovery  which  he  asks  for, 
in  which  case  the  rules  of  the  Court  permit  the  defendant  to  con- 
fine his  answer  to  that  part,  as  to  which,  if  true,  the  plaintiff  would 
have  a  right  to  the  interference  of  the  Court,  and  to  defend  him- 
self as  to  the  rest  by  a  partial  demurrer. 

It  is  not,  however,  necessary  that  he  should  adopt  the  form  of 


(x)  Archbishop  of  York  v.  Staple- 
ton,  2  A  tk.  136. 

(y)  Ante,  460 ;  vide  etiam,  Milli- 
gan  v.  Mitchell,  1  M.  &,  C.  433. 

(z)  Bancroft  v.  Wardour,  2  Bro. 
C.  C.66;  2  Dick.  672,  S.  C. 


573° 


a)  Bosanquet  v.  Maraham,  4  Sim. 


(b)  Robertson  «.Ld.  Londonderry, 
4  Sim.  226. 

(c)  Atkinson  v.  Hanway,  1  Cat; 
360  ;  see  Ellice  v.  Goodson,  3M.4 
C.  653;  and  ante,  page 468. 


(1)  1  Hoff.  Ch.  Pr.  216, 217;  1  Smith  Ch.  Pr.  (2nd  Am.  ed.)  214. 
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a  partial  demurrer,  for  the  purpose  of  protecting  himself  from  giv- 
ing discovery,  to  which  the  plaintiff  is  not  entitled,  as  by  the  36th 
Order  of  August,  1841,  it  is  directed,  "  that  a  defendant  shall  be 
at  liberty,  by  his  answer,  to  decline  answering  any  interrogatory, 
or  part  of  an  interrogatory,  from  answering  which  he  might  have 
protected  himself  by  demurrer ;  and  that  he  shall  be  at  liberty  so 
to,  decline,  notwithstanding  he  shall  answer  other  parts  of  the  bill, 
from  which  he  might  have  protected  himself  by  demurrer."  The 
effect  of  this  Order  will  have  to  be  considered  again  in  the  Chap- 
ter on  Answers;  it  may  be  sufficient  here  to  observe,  that  in 
cases  in  which  it  is  still  thought  expedient  to  adopt  the  defence 
of  a  partial  demurrer  against  discovery,  this  Order  does  not  seem 
to  affect  the  practice;  but  in  such  a  case  the  37th  Order  of 
August,  1841,  is  important,  which  directs,  "that  no  demurrer 
or  plea  shall  be  held  bad,  and  overruled  upon  argument,  only  be- 
cause the  answer  of  the  defendant  may  extend  to  some  part  of  the 
same  matter  as  may  be  overruled  by  such  demurrer  or  plea." 
And  we  have  before  seen,  that  now  no  demurrer  or  plea  shall  be 
held  bad,  and  overruled  upon  argument,  only  because  such  de- 
murrer or  plea  shall  not  cover  so  much  of  the  bill  as  it  might  by 
law  have  extended  to  (d). 

There  does  not  however  seem  to  be  any  thing  in  these  Orders  Demurrers 
to  enable  a  demurrer  to  be  good  in  part  and  bad  in  part  (e) ;  so  JJ^J^^J^ 
that  if  a  demurrer  is  general  to  the  whole  bill,  and  there  is  any  in  part- 
part,  either  as  to  the  relief  or  to  the  discovery,  to  which  the  de- 
fendant ought  to  put  in  an  answer,  the  demurrer  being  entire  must 
be  overruled  (/)  (1). 

(d)  See  page  604.  </)  Per  Lord  Hardwicke,  in  Met- 

(e)  In  this  respect  there  is  a  differ-  calf  v.  Hervey,  1  Ves.  248 ;  Earl  of 
ence  between  a  plea  and  a  demur-  Suffolk  v.  Green,  1  Atk.  460 ;  Todd 
rer;  Mayor,  &c.  of  London  v.  Levy,  v.  Gee,  17  Ves.  273;  Attorney-gen- 
8  Ves.  403  [Sumner's  ed.  Hovenden's  eral  v.  Browne,  1  Swanst.  304. 

note  (3)]  ;  Baker  v.  Mellish,  11  Ves. 
70. 

(1)  A  demurrer  bad  in  part  is  void  intoto.  Verplanck  v.  Caines,  1  John. 
Ch.  57;  Kuypers  v.  Reformed  Dutch  Church,  6  Paige,  571 ;  Shed  v.  Gar- 
field, 5  Vermont,  39  ;  Lube,  Eq.  PI.  (Am.  ed.)  255;  Castleman  t>.  Veitch,  3 
Rand.  596 ;  Kimberley  v.  Sells,  3  John.  Ch.  467 ;  Graves  v.  Downey,  3 
Monroe,  356 ;  Chase's  case,  1  Bland,  217 ;  Blount  v.  Garen,  3  Hay  w.  88  ; 
t  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  206.  But  see  Pope  v.  Stansbury,  2  Bibb, 
484,  contra. 

.  It  is  a  general  rule  that  a  demurrer  cannot  be  good  as  to  a  part,  which  it 
covers,  and  bad  as  to  the  rest ;  and  therefore  it  must  stand  or  fall  altogether. 
Story  Eq.  PI.  §  443 ;  Higginbotham  v.  Burnet,  5  John.  Ch.  184. 

A  demurrer  to  the  whole  of  a  bill,  containing  some  matters  relievable  and 
others  not,  is  bad,  unless  the  bill  is  multifarious.  Dimmock  v.  Bixby,  20 
Pick.  368.    See  ante,  608,  notes. 
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To  Part  of  the      Instances  are,  certainly,  mentioned,  by  Lord  Redesdale  {g),  m 
v^^v^^taX  which  demorrers  have  been  allowed  in  part :  but  whateTer  mxj 
Of  amending    have  been  done  formerly,  the  practice  appears  to  be  now  more 
demurrers.       strict,  though  sometimes  the  Court  has,  upon  overruling  a  de* 
murrer,   given  the  defendant  leave  to  put  in  a  less  extended 
demurrer ;  or  to  amend  and  narrow  the  demurrer  already  filed  (k). 
In  what  case    In  the  latter  case,  however,  the  application  to  amend  must  be  made 
leave  will  be     \x.foTe  tne  judgment  upon  the  demurrer,  as  it  stands,  has  been  pro- 
tew  extended   nounced  (t) ;  but  even  where  that  has  been  omitted,  the  Court 
demurrer.         na8>  ^f^  fae  demurrer  has  been  allowed,  upon  a  proper  case  be- 
ing shown,  given  the  defendant  leave,  upon  motion,  to  pirt  in  a 
less  extended  demurrer  and  answer  (i). 
T  diatin  t  ^  defendant  may  also  put  in  separate  demurrers  to  separate  and 

parts  of  the      distinct  parts  of  a  bill,  for  separate  and  distinct  causes  (I);  fox  the 
bil]*  same  grounds  of  demurrer,  frequently,  will  not  apply  to  different 

parts  of  a  bill,  though  the  whole  may  be  liable  to  demurrer ;  and 
in  this  case  one  demurrer  may  be  overruled,  upon  argument,  and 
another  allowed  (m). 
Demurrer  may     It  is  to  be  noticed,  that  although  a  demurrer  cannot  be  good  in 
he  good  as  to    part  and  bad  in  part,  it  may  be  good  as  to  one  of  the  defendants 
and  bad  as  to    demurring,  and  bad  as  to  others  (»)  (1). 


another. 


Section  III. 

Of  the  Form  of  Demurrers  (2). 

A  demurrer  is  usually  entitled  "  The  Demurrer  of  A.  B.  (or  of 
A.  B.  and  C.  D.),  to  the  bill  of  complaint  of  E.  F."  If  it  be  ac- 
companied by  a  plea,  or  by  an  answer,  it  should  be  called  in  the 

(g)  Ld.  Red.  214;  Rolt  t>.  Lord  0  Lord  Red.  214;  North  v.  Etrl 

Somerville,  2  Eq.  Ca.  Ab.  759;  Rad-  of  Strafford,  3  P.  Wins.  146;  Rober- 

cliffe  v.  Fursman,  2  Bro.  P.  C.  514.  dean  v.  Rous,  1  Atk.  544. 

(h)  Baker  v.  Mellish,  11  Ves.  68;  (m)  North  v.  Earl  of  Strafford,  obi 

Thorpe  v.  Macauley,  5  Mad.  318.  supra ;  [Little  v.  Archer.  1  Hogan, 

(0  Baker  v.  Mellish,  11  Ves.  72.  55.] 

(k)  Ibid. ;  [Story  Eq.  PI.  §  459.]  (n)  Mayor,  <fec.  of  London  r.  Le- 
vy, 8  Ves.  403. 

Where  a  demurrer  to  a  bill  is  overruled,  because  it  covers  too  much,  the 
defendant  may,  on  exception  to  his  answer,  raise  the  question  of  the  mate- 
riality of  the  discovery.    Kuypers  v.  Ref.  Dutch  Church,  6  Paige,  570. 

(1)  Story  Eq.  PI.  §  445;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  206. 

(2)  See  the  common  form  of  a  general  demurrer  in  Story  Eq.  PI.  §  455, 
note ;  Van  Heyth.  Eq.  Drafts.  419;  2  Ham.  Ch.  Pr.  by  Newl.  p.  607;  Bar- 
ton's  suit  in  Eq.  107, 108;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  309. 
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title  "  the  demurrer  and  plea  or  demurrer  and  answer."    Where  it       Partial 
is  to  an  amended  bill,  it  need  not  be  expressed,  in  the  title,  to  be  ^J^!^^ 
a  demurrer  to  the  original  and  amended  bill ;  bat  a  demurrer  to  Title  of  a  de- 
the  amended  bill  will  be  sufficient  (o).  mmeT' 

As  a  demurrer  confesses  the  matters  of  fact  to  be  true,  as  stated  Commences 
by  the  opposite  party,  it  is  always  preceded  by  a  general  protest*-  with  a  protec- 
tion against  the  truth  of  the  matters  contained  in  the  bill  (1),  a  tatl01&' 
practice  borrowed  from  the   Common   Law,   and  probably  in- 
tended to  ayoid  conclusion  in  another  suit  (j>),  or  in  the  suit  in 
which  it  is  put  in,  in  oase  the  demurrer  should  be  orerruled. 

After  the  protestation,  the  demurrer,  where  it  is  not  to  the  When  to  part 
whole  bill,  proceeds  to  point  out  the  parts  of  the  bill  to  which  it  °g1the*U1 
is  intended  to  apply.    The  rule,  as  to  this,  is  very  clearly  laid 
down  by  Lord  Redesdale,  in  Deyonsher  v.  Newnham  (q).    "  It 
has  been  repeatedly  said,  that  where  a  defendant  demurs  to  part, 
and  answers  to  part  of  a  bill,  the  Court  is  not  to  be  put  to  the 
trouble  of  looking  into  the  bill  or  answer,  to  see  what  is  covered 
by  the  demurrer ;  but  that  it  ought  to  be  expressed  in  clear  and 
precise  terms,  what  it  is  the  party  refuses  to  answer,  so  that  the 
Master,  upon  a  reference  to  him  upon  exceptions,  should  be  able 
to  ascertain,  precisely,  how  far  the  demurrer  goes,  and  what  is  to 
be  answered.     And  I  cannot  agree,  that  it  is  a  proper  way  of  de-  Answer  to  a 
marring  to  say  that  the  defendant  answers  to  such  a  particular  fact,  ^ ^ill  and 
and  demurs  to  all  the  rest  of  a  bill ;  for  this  would  put  the  Master  to  demurrer  aa  to 
great  difficulty  in  saying  what  was  demurred  to,  and  whether  the  ihe  Test> bad* 
answer  was  sufficient  or  otherwise.     The  defendant  ought  to  de- 
mur to  a  particular  part  of  the  bill,  specifying  it  precisely  (r)  (2)." 

It  is  to  be  noticed,  that  although  a  demurrer,  in  the  form  above  Demurrer  to 
stated,  viz.,  "  to  all  the  rest  of  the  bill  which  is  not  answered,1'  all  the  bill  ex- 
would,  for  the  reasons  stated  by  Lord  Redesdale,  be  a  bad  form  °f  Sa^paj^j^. 
demurrer;  a  demurrer  to  all  the  bill,  except  as  to  a  particular  ified,  good, 
specified  part,  would  not  be  open  to  the  same  objection ;  and 
where  the  exception  applies  to  a  very  small  part  only  of  the  bill, 
it  has  been  held  to  be  the  best  way  of  demurring  (s).    In  framing 
such  a  demurrer,  however,  care  must  be  taken  that  it  should  ap- 

(0)  Smith  v.  Brvon,  3  Mad.  426.  450 ;  Salkeld  v.  Science,  ib.  107. 
(p)  Lord  Red.  212.                                 (s)  Hicks  v.  Raincock,  1  Cox,  40; 
(q)  2  Sch.  A  Lef.  109,205.  vide  etiam,  Howe  v.  Dnppa,  1  V.  <fc 
(r)  Chetwynd  v.  Lindon,  2  Vea.  B.  511. 

(1)  Story  Eq.  PL  §  452,  457  ;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  209. 

(2)  Johnston  t>.  Johnaton,  2  Moll.  414 ;  Story  Eq.  PL  §  457, 458,  and 
notes. 


to* 
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To  Part  of  the  pear  distinctly  by  the  demurrer  itself  what  part  of  the  bill  is  \o  be 
s^^-^^^s  incladed  in  the  exception;  for  if  it  should  be  necessary  to  refer 
Part  demurred  to  the  answer,  for  the  purpose  of  ascertaining  it,  the  demurrer  wtt 

SsSStlj?**"  ta  bad  (*)•  Thua  m  Rob««»  »•  Thompson  (#),  where  the  de- 
fendant  demurred  as  to  all  the  relief,  and  all  the  discovery  sought 
by  the  bill,  so  far  as  the  bill  sought  a  discovery  "  touching"  the 
several  title-deeds  or  instruments,  whereby  the  entails  in  the  bill 
mentioned  were  respectively  alleged  "  to  hare  been  created,"  and 
also  excepting  certain  other  matters  specifically  stated ;  and  as  to 
the  rest  of  the  bill,  not  demurred  to,  &c.,  the  defendant  proceeded 
to  answer,  Sir  Thomas  Plainer,  V.  C,  held  the  demurrer  to  be 
bad,  because  it  would  be  necessary,  in  order  to  determine  the  ex- 
tent of  the  demurrer,  and  to  ascertain  what  was  comprised  in  the 
vague  expression,  "  the  residue  of  the  bill,"  to  go  through  the 
whole  record,  involving  a  long  title,  as  to  ail  touching  which  the 
defendant  professes  to  answer,  and  laying  the  Master  under  the 
same  difficulty  upon  exceptions. 

The  best  rule  for  guiding  the  pleader  in  framing  a  partial  de- 
murrer, so  as  to  point  out,  with  sufficient  distinctness,  the  parts  ' 
intended  to  be  demurred  to,  is,  perhaps,  to  consider  in  what  man-  i 
ner  he  would,  supposing  the  demurrer  to  be  allowed,  proceed,  on  I 
behalf  of  the  plaintiff,  to  frame  exceptions  to  the  answer  for  insuffi- 
ciency.    If  he  should  find  that  his  demurrer  is  so  framed  that  the 
question,  whether  any  part  of  the  bill  which  may  afford  a  ground 
for  exceptions,  be  covered  by  a  demurrer  or  not,  would  be  open  to 
doubt  or  argument,  either  in  the  mind  of  the  Master  or  of  the 
Court,  his  demurrer  will  be  informal    If,  on  the  other  hand,  he 
should  find  that  he  can  clearly  point  out,  by  his  exceptions,  any 
part  of  the  bill  which  he  considers  as  unanswered,  without  any 
doubt  being  likely  to  arise  as  to  whether  that  part  is  covered  by 
the  demurrer  or  not,  the  demurrer  will  be  good  in  point  of  form, 
whether  it  points  out  the  part  demurred  to,  by  exception  or  by  spe- 
cific statement 
Wh*r*  two  or       The  same  rule  will  apply  to  cases  where  there  are  two  or  more 
^rTta^aMi disUnct  demurrers  to  different  portions  of  the  bill;  in  such  cases 
P*m  out  th*     **  different  portions  of  the  bill  to  be  covered  by  each  demurrer, 
|!MeadTWd     mUSt  **  disdnct,J  Ported  out     And  where  a  demurrer  is  put  in 
■**•              to  such  parts  of  an  amended  bill,  as  have  been  introduced  by  the 
amendments,  it  will  not  be  sufficient  to  say  h  is  a  demurrer  to  the 

(0  *  V.  *  B.  118. 


Vl)  Story  £*  PI.  §457,458. 
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amendment*,  but  the  parts  must  be  specifically  pointed  out,  and  a      Special 
demurrer  to  bo  much  of  the  amended  bill,  as  has  not  been  an-  v^-*v*^J/ 
swered  by  the  answer  to  the  original  bill,  will  be  bad  («). 

A  demurrer  will  not  be  good  if  it  merely  says,  generally,  that  Must  express 
the  defendant  demurs  to  the  bill  (z) ;  it  must  express  some  cause  demurrer" 
of  demurrer,  either  general  or  specific  (1)  :  a  defendant  is  said  to 
demur  generally,  when  he  demurs  to  the  jurisdiction,  or  to  the 
substance  of  the  bill ;  or  specially,  when  he  demurs  on  the  ground 
of  a  defect  in  form.  He  may,  however,  in  cases  where  he  demurs 
either  to  the  jurisdiction  or  to  the  substance,  state  specially  the 
particular  grounds  upon  which  he  founds  his  objection ;  and  in* 
deed  some  of  the  grounds  of  demurrer,  which  go  to  the  substance 
of  the  bill,  require  rather  a  particular  statement ;  thus  a  demurrer, 
for  want  of  parties,  must,  as  has  been  before  stated,  show  who 
are  the  necessary  parties,  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to  amend  by 
adding  proper  parties  (y) ;  and  in  the  case  of  a  demurrer  for  mul- 
tifariousness, a  mere  allegation,  "  that  the  bill  is  multifarious," 
will  be  informal;  it  should  state,  as  the  ground  of  demurrer,  that 
the  bill  unites  distinct  matters  upon  one  record,  and  show  the  in- 
convenience of  so  doing  (2). 

It  is  also  to  be  observed,  that  some  objections,  which  appear  to  General  de- 
by  merely  upon  matters  of  form,  may  be  taken  advantage  of  under  murTere- 
genera]  demurrers,  for  want  of  equity ;  thus  it  has  been  before 
stated,  that  some  bills  may  be  demurred  to  on  the  ground  that 
they  are  not  accompanied  by  an  affidavit  (2) ;  that  objection,  how-  To  what  objee- 
ever,  is  in  fact  an  objection  to  the  Equity,  because  the  cases  in  tion. tney 
which  an  affidavit  is  required,  are  those  in  which  the  Court  has 
no  jurisdiction,  unless  upon  the  supposition  that  the  fact  stated  in 
the  affidavit  is  true ;  and  the  Court  requires  the  annexation  of  the 
affidavit  to  the  bill,  for  the  purpose  of  verifying  that  fact ;  and  so 
in  those  cases  in  which  a  demurrer  will  lie  because  the  plaintiff's 
right  is  not  stated  to  have  been  first  established  at  Law,  it  is  be- 
cause the  ground  of  the  Court's  interference  is  the  fact  that  the 
legal  title  of  the  defendant  has  been  established  in  some  proceed- 
ing in  a  Court  of  ordinary  jurisdiction.     In  all  these  cases,  the  ob- 

(«)  Mynd  v.  Francis,  1  Am.  6.  (y)  Ante,  333. 

(z)  Duffield  v.  Graves,  Cary,  87;  (z)  R&yner  v.  Julian,  2  Dick.  677  j 

Offley  v.  Morgan,  ib.  107;  Feachey  5  Madd.  144,  n.  b.  S.  C. 
v.  Twycross,  ib.  113. 


)  Nash  v.  Smith,  6  Conn,  422.    See  Johnston  v.  Johnston,  2  Moll.  414. 
"  Ante,  625. 
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Special      jection  may  be  made  either  in  the  form  of  a  special  demurrer,  or  of 
emumrr    generaj  demurrer  for  want  of  Equity ;  because  the  plaintiff,  by  fan 
bill,  does  not  bring  his  case  within  the  description  of  cases  over 
which  the  Court  exercises  jurisdiction.    Upon  the  same  principle, 
a  defendant  may  take  advantage,  by  general  demurrer,  of  the 
omission  to  offer  to  do  equity  in  Gases  where  such  an  offer  ought 
to  be  made.    The  objection  for  want  of  sufficient  positiveuesA  in 
the  defendant's  statement  of  facts,  within  his  own  knowledge, 
may  also  be  taken  by  general  demurrer  (a). 
Demurrer  to        It  is  to  be  observed,  that  where  a  defendant  to  a  bill  praying 
discovery  only  relief,  demurs  to  the  discovery  only,  he  cannot  do  ao  under  a  gen- 
mast  be  spec-   eraj  demurrer  for  want  of  equity ;  he  must  make  it  the  subject  of 

special  demurrer  (6), 
s   akin  d  *'are  mus*  ^  ta^en»  m  framing  a  demurrer,  that  it  is  made  to 

murrers.  rely  only  upon  the  facts  stated  in  the  bill,  otherwise  it  will  be  what 

is  termed  a  speaking  demurrer,  and  will  be  overruled  (c)  (1)* 
Thus  where  a  bill  was  filed  to  redeem  a  mortgage,  alleging  that 
the  plaintiff's  ancestor  had  died  in  1770,  and  that,  soon  after,  the 
defendant  took  possession,  &c. ;  and  the  defendant  demurred,  and 
for  cause  of  demurrer  showed,  that  it  appeared,  upon  the  face  of 
the  bill,  that  from  the  year  1770,  which  is  upwards  of  tmenty  years 
before  the  filing  of  the  bill,  the  defendant  had  been  in  possession, 
&c,  Lord  Thurlow  overruled  the  demurrer,  because  the  language 
of  the  bill  did  not  show  that  the  defendant  took  possession  in  the 
year  1770,  but  that  he  did  so  could  only  be  collected  from  the 
averment  in  the  demurrer  (d)  (2).    It  is  material  to  notice  that, 

(a)  Ante,  496.  (e)  Brownsward  ».  Edwards,  2  Ves. 

(&)  Whittingham  v.  Burgoyne,  3    245. 
Anst.  900.  (d)  Edsell  s.  Boehannan,  4  Bro. 

C.C.254;  2  Vea.J.83,S.C.(I) 


(1)  A  speaking  demurrer  is  one  which  introduces  a  new  fact  or  averment, 
which  is  necessary  to  support  the  demurrer ;  Davies  «.  Williams,  1  Simons, 
7  ;  and  which  does  not  appear  distinctly  on  the  face  of  the  bill.  Brooks  v. 
Gibbons,  4  Paige,  374.  See  Kuypers  t>.  Ref.  Dutch  Church,  6  Paige,  570; 
M'Comb  e.  Armstrong,  2  Moll.  295;  Story  Eq.  PI.  §  448;  Pendlebury  «. 
Walker,  4  Younge  <fc  Coll.  424  ;  1  Smith,  Ch.  Pr.  (2nd  Am.  ed.)  206. 

(2)  It  is  said  in  Brooks  v.  Gibbons,  4  Paige,  375,  that  "  the  case  of  Ed- 
sell  v.  Buchannan,  2  Ves.  jun.  83,  has  been  frequently  misunderstood.  The 
demurrer  in  that  case  was  not  overruled  as  a  speaking  demurrer,  merely  on 
account  of  a  modest  suggestion,  that  the  time,  stated  by  the  complainant, 
*  about  the  year  1770/  was  upwards  of  twenty  years  before  the  filing  of  the 
bill.  But  it  was  because  that  suggestion,  from  the  manner  in  which  it  was 
introduced  into  the  demurrer,  was  in  the  nature  of  an  averment,  that  the  de- 
fendant had  been  in  possession  of  the  mortgaged  premises  for  more  than 
twenty  years.  And  the  fact  of  such  possession  was  necessary  to  sustain  me 
defence  set  up  on  the  argument  of  the  demurrer;  which  defence  was,  mat 
the  complainant's  right  to  redeem  was  barred  by  the  lapse  of  time.   The 
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in  order  to  constitute  a  speaking  demurrer,  the  fact  or  averment       Special 
introduced  most  be  one  which  is  necessary  to  support  the  demur-      emurren. 
rer,  and  is  not  found  in  the  bill ;  the  introduction  of  immaterial 
facts,  or  averments,  or  of  arguments,  is  improper,  but  it  is  mere 
surplusage,  and  will  not  vitiate  the  demurrer  (e). 

A  defendant  is  not  limited  to  show  one  cause  of  demurrer  only,  Several  causes 
he  may  assign  as  many  causes  of  demurrer  as  he  pleases,  either  ^  ^  u^g^. 
to  the  whole  bill,  or  to  each  part  of  the  bill  demurred  to;  and  if  ed. 
any  one  of  the  causes  of  demurrer  assigned  hold  good,  the  demur- 
rer will  be  allowed  (/).    Where,  however,  two  or  more  causes 
of  demurrer  are  shown  to  the  whole  bill,  the  Court  will  treat  it  as 
one  demurrer ;  and  if  one  of  the  causes  be  considered  sufficient, 
the  order  will  be  drawn  up,  as  upon  a  complete  allowance?  of  the 
demurrer  (g).    A  defendant  may,  also,  at  the  hearing  of  his  de-  of  demurrers 
murrer,  orally  assign  another  cause  of  demurrer,  different  or  in  ore  tonus. 
addition  to  those  assigned  upon  the  record,  which,  if  valid,  will 
support  the  demurrer,  although  the  causes  of  demurrer,  stated  in 
the  demurrer  itself,  are  held  to  be  invalid.    This  oral  statement 
of  a  cause  of  demurrer,  at  the  Bar,  is  called  demurring  ore 
tenus  (1). 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon  Muit  ^  COm 
the  record,  or  ore  tenus,  assign  as  many  causes  of  demurrer  as  he  extensive  with 
pleases,  such  causes  of  demurrer  must  be  co-extensive  with  the  dem™"*r on 
demurrer  upon  the  record ;  therefore,  causes  of  demurrer,  which 
apply  to  part  of  the  bill  only,  cannot  be  joined  with  causes  of  de- 

(«)  Cawthorn  v.  Chalie,  2  S.  A  8.    323;  Jones  t>.  Frost,  3  Mad.  1  Jac. 
127;  Davies  v.  Williams,  1  Sim.  5.       466,  S.  C. 
(/)  Harrison  v.  Hogg,  2  Ves.  J.        (g)  WeUesley  v.  WeUesley,  4  M. 

&.  C.  554. 

precise  time,  at  which  the  defendant's  possession  commenced,  not  appearing 
from  the  bill  itself,  the  averment  that  the  heir  of  the  mortgagee  had  been 
in  possession  *  upwards  of  twenty  years  before  the  bill  filed,1  should  have 
been  brought  forward  by  plea,  or  answer,  and  not  by  demurrer." 

(1)  Where  a  demurrer  is  put  in  to  the  whole  bill  for  causes  assigned  on 
the  record,  if  those  causes  are  overruled,  the  defendant  will  be  allowed  to  as- 
sign other  causes  of  demurrer,  art  tenus  t  at  the  argument.  Brinckerhoffo. 
Brown,  6  John.  Ch.  149 ;  Story  Eq.  PI.  §  464 ;  might  v.  Dame,  1  Metcalf, 
237  ;  M'Dermot  v.  Blois,  R.  M.  Charlt.  281 ;  Daly  v.  Kirwan,  1  Irish  Eq. 
157.    See  Garlick  v.  Strong,  3  Paige,  440. 

But  a  demurrer  ore  tenus  will  never  be  allowed  unless  there  is  a  demurrer 
on  record ;  for  if  there  is  a  plea  on  record,  and  that  is  disallowed,  a  demur- 
rer ore  tenus  will  also  be  disallowed.  Story  Eq.  PI.  §  464.  See  Hook  v. 
Dorman,  1  Sim.  <fe  Stu.  227 ;  Metcalfe  v.  Brown,  5  Price,  560. 

Under  a  general  demurrer  for  want  of  Equity,  a  demurrer  for  want  of  par- 
ties may  be  made  ort  tonus,  Robinson  v.  Smith,  3  Paige,  231 j  Garlick  v. 
Strong,  3  Paige,  452  j  Stillwell  v.  M'Neely,  1  Green  Ch.  305.  See  Pyle  ». 
Price,  6  Sumner's  Vesey,  781,  Mr.  Hovenden's  note  (2) ;  Mitford  Eq. 
PI.  by  Jeremy,  217. 
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Of  Demurring  murrer  which  go  to  the  whole  bill  (A) ;  for,  as  we  hare  seen  W 
fore,  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  which 
would  be  the  case  if  a  demurrer,  professing  to  go  to  the  whole 
bill,  could  be  supported  bj  the  allegation  of  a  ground  of  demur- 
rer which  applies  to  part  only. 
Whether  after  I*  appears  to  have  been  the  opinion  of  Lord  Chief  Baron  AJ- 
a  partial  de-  exander,  that  after  a  demurrer  to  part  of  a  bill  has  been  overruled, 
raled^an^rT  *  demurrer  ore  tenus  to  the  same  part  cannot  be  allowed  (t) ;  but, 
tenus  demurrer  in  a  recent  case,  where  a  bill  was  filed  to  restrain  the  defendant 
■L^part?  ***  **om  8ett*n€  UP  outstanding  terms  upon  the  trial  of  certain  actions 
of  ejectment,  which  the  plaintiff  intended  to  bring  for  the  pur- 
pose of  recovering  possession  of  the  property  in  dispute,  and 
the  defendant  pleaded  as  to  so  much  of  the  bill  as  sought  any  re- 
lief on  account  of  the  outstanding  terras,  that  there  was  no  such 
term ;  and,  as  to  the  rest  of  the  bill,  demurred,  because  the  plain- 
tiff had  not,  by  his  bill,  shown  that  he  was  entitled  to  the  estate ; 
Lord  Langdale,  M.  R.,  overruled  the  demurrer  on  record ;  be- 
cause, although  it  professed  to  cover  part  of  the  bill  only,  it  was 
in  fact  a  demurrer  to  the  whole  bill,  and  was  consequently  over- 
ruled by  the  plea  (k) ;  but  he  allowed  a  demurrer  by  the  defendant, 
ore  tenus,  for  want  of  equity  as  to  so  much  of  the  biU  as  was  not 
covered  by  the  plea  (/).  It  is  to  be  observed,  that  the  allowance 
of  this  demurrer  is  no  departure  from  the  rule  above  laid  down ; 
for  the  demurrer  on  record,  although  in  effect  extending  to  the 
whole  bill,  was  in  words  applied  to  that  part  only  of  the  biU  which 
was  not  covered  by  the  plea,  to  the  whole  of  which  part  the 
demurrer,  ore  tenus,  was  applicable ;  so  that,  in  fact,  the  demurrer 
on  record,  and  the  ore  tenus  demurrer,  were  co-extensive;  and 
certainly  there  does  not  appear  to  be  any  reason  why  the  course 
pursued  by  the  Master  of  the  Rolls  should  not  be  adopted  in  sim- 
ilar cases,  in  preference  to  that  which  the  Court  of  Exchequer 
adopted,  since  the  only  inconvenience  in  general  likely  to  result 
from  allowing  a  partial  demurrer,  ore  tenus,  must  be  the  difficulty 
of  pointing  out  the  precise  part  of  the  bill  to  which  the  demurrer 
is  applicable;  an  inconvenience  which  may  result  when  the 
original  demurrer  is  to  the  whole  bill,  and  the  demurrer  at  the 
bar  is  to  part  only ;  but  which  cannot  possibly  be  felt  when  the 
original  demurrer  is  to  part  only,  and  the  demurrer,  ore  tones,  is 
to  the  same  part 

(A)  Pitts  «.  Short,  17  Vea.  813,  (&)  But  see  new  Orders  36  and  3Xf 

916 ;  Metcalf  t>.  Brown,  5  Price,  560.  Aug.  1841. 

ft)  Shepherd  9.  Lloyd,  2  Y.  &  J.  (J)  Crouch  v.  Hiekin,!  Keen, 385, 

490.                              *  ana  see  p.  650. 
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The  demurrer,  haying  assigned  the  cause  or  causes  of  demur-        Partial 
rer,  then  proceeds  to  demand  judgment  of  the  Court,  whether  v^*^^^, 
the  defendant  ought  to  be  compelled  to  put  in  any  further  or  Demand  of 
other  answer  to  the  bill,  or  to  such  part  thereof,  as  is  specified  aa  judgment 
being  the  subject  of  demurrer,  and  concludes  with  a  prayer  that 
the  defendant  may  be  dismissed  with  his  reasonable  costs  in  that 
behalf  sustained. 

When  a  demurrer  is  to  part  of  the  bill  only,  the  answer  to  the  In  what  cue* 
remainder  usually  follows  the  statement  of  the  causes  of  demur-  Semurafand 
rer,  and  the  submission  to  the  judgment  of  the  Court  of  the  plain-  answer. 
tiff's  right  to  call  upon  the  defendant  to  make  further  or  other 
answer. 

It  was  formerly  an  invariable  rule,  that  an  answer  to  any  part 
of  a  bill  demurred  to  would  overrule  the  demurrer  (m),  even 
though  the  part  answered  was  immaterial  (n)  (1).  And  this  rule 
was  carried  so  far  that  where  the  demurrer  did  not  in  form  extend 
to  the  part  answered,  yet  if  the  principle  upon  which  the  demur- 
rer depended  was  such  that  it  ought  to  have  extended  to  the  whole 
bill,  then  the  answer  to  such  part  overruled  the  demurrer  (o)  (2). 
This  practice  has,  however,  now  been  abolished  by  the  Orders  of 
August,  1841  (p).  The  rule  was  the  same  where  a  defendant 
pleaded  to  a  part  covered  by  the  demurrer,  and  the  37th  Order  of 
August,  1841  (3),  does  not  in  terms  provide  for  the  case  where  a 
plea  extends  to  some  part  covered  by  the  demurrer;  as  however  a 

(m)  Tidd  ».  Clare,  2  Dick.  81 ;  Vera.  90. 

Heater  v.  Weston,  1  Vera.  463 ;  Rob-  (o)  Dawson  v.  Sadler,  1  S.  &  S. ; 

ertst>.  Clayton,  3  Anst.  715.  Sherwood  v.  Price,  9  Price,  858; 

(»)  Ruspini  v.  Vickery,  cited  Ld.  Heater  ».  Weston,  1  Ves.  463. 

Red.  211 ;  Savage  p.  Smalebroke,  1  (p)  See  page  650. 

(1)  See  Story  Eq.  PL  §  462,463;  Mitford  Eq.  PI.  by  Jeremy.  209,211. 

(2)  A  demurrer  may  be  to  the  whole  bill  or  to  a  part  only  of  tie  bill ;  and 
the  defendant  may  therefore  demur  as  to  one  part,  plead  as  to  another  part, 
and  answer  as  to  the  rest  of  the  bill.  Story  Eq.  PI.  §  442 ;  Newton  v.Thayer, 
17  Pick.  132, 133.  But  a  defendant  cannot  plead  or  answer,  and  demur 
both,  to  the  whole  bill  or  to  the  same  part  of  a  bill.  Clark  v.  Phelps,  6  John. 
Ch.  214 ;  Beauchamp  ».  Gibbs,  1  Bibb,  481 ;  Robertson  «.  Bingley,  1  M'Cord 
Ch.  352.    If  the  defendant  demur  to  the  whole  bill,  an  answer  to  a  part 

thereof  is  inconsistent;  and  the  demurrer  will  be  overruled.     Story  Eq. 
PI.  §  442. 

For  the  same  reason,  if  there  be  a  demurrer  to  a  part  of  a  bill,  there  can- 
not be  a  plea  or  answer  to  the  seme  part,  without  overruling  the  demurrer. 
Story  Eq.  PL  §442;  Clark  ».  Phelps,  6  John.  Ch.  214;  Souier  v.  De  Meyer, 
2  Paige,  574 ;  Mitford  Eq.  PL  by  Jeremy,  209,  210 ;  H.  K.  Chase's  case,  1 
Bland,  217 ;  Leaoraft  v.  Dempsey,  4  Paige,  124 ;  Spofford  v.  Manning,  6 
Paige,  383;  Miller  v.  Fasse,  1  Bailey  Eo.  187. 

(3)  This  rule  has  been  adopted  by  the  Supreme  Court  of  the  Unite4 
States.  Rule  37th  of  the  Equity  Rules,  January  Term.  1842.  Story  Eq. 
PL  §  442,  note. 
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Where 
coupled  with 
an  Answer. 


When  it  may 
be  excepted  to. 


Demurrer 
most  be  signed 
by  counsel. 


plea  is  for  many  purposes  considered  as  a  short  answer,  possibly 
the  Order  may  be  considered  as  extending  to  the  case  of  a  job* 
demurrer  and  plea  (g). 

For  information  as  to  the  nature  of  the  answer  to  be  pat  in  to 
those  parts  of  the  bill  to  which  the  defendant  does  not  demur,  the 
reader  is  referred  to  the  Chapter  on  Answers.  It  is,  however,  to 
be  observed  here,  that  if  the  plaintiff  conceives  that  the  defendant 
has  not  sufficiently  answered  that  portion  of  his  bill,  he  may  ex- 
cept to  the  answer,  but  he  must  not  do  so  before  the  demurrer 
has  been  argued  (r),  otherwise  he  will  admit  the  demurrer  to  be 
good  (5).  It  is  said,  however,  that  if  the  demurrer  is  to  the 
relief  only,  and  not  to  any  part  of  the  discovery,  the  plaintiff 
may  take  exceptions  to  the  answer  before  the  demurrer  is  ar- 
gued (r). 

A  demurrer  must  be  signed  by  counsel  (1),  but  is  put  in  with- 
out oath,  as  it  asserts  no  fact,  and  relies  merely  upon  matter  ap- 
parent upon  the  face  of  the  bill  (u). 


Suction  IV. 


Of  Filing,  Setting  dawn,  and  Hearing  Dtmurrtrs, 


How  filed. 


Within  what 
time  a  defen- 
dant may  de- 
mur alone. 


After  the  draft  of  the  demurrer  has  been  settled  and  signed, 
it  is  to  be  fairly  engrossed  on  parchment  and  carried  to  the  Re- 
cord and  Writ  Clerk  to  be  filed. 

It  seems  to  be  necessary  that  a  separate  demurrer,  by  a  mar- 
ried woman,  should  have  an  order  to  warrant  it ;  such  a  demurrer 
ought  not,  therefore,  to  be  filed  till  an  order  to  that  effect  has  been 
procured  (x). 

By  the  16th  Order  of  May,  1845,  Art  10,  "  A  defendant  may 
demur  alone  to  any  bill  within  twelve  days  after  his  appearance 
thereto,  but  not  afterwards/1  This  rule  has  not  made  any  altera- 
tion in  the  practice  which  has  prevailed  since  the  publication  of 
the  Orders  of  1833.    By  the  original  practice  of  the  Court,  a  de- 


fy) Jones  v.  Earl  of  Strafford,  3  P. 
Wins.  81 


(r)  London  Assurance  Company 
v.  East  India  Company,  3  P.  Wms. 

(s)  Lord  Red.  317;  vide  Boyd* 


Mills,  13  Ves.  85. 
<(<)  Lord  Red.  317,  cited  3  P.  Was. 

1.        («)  Lord  Red.  906. 

(x)  Baron  «.  Grillard,  3V.&J. 


(1)  Smith  Ch.  Pr.  (2nd  Am.  ed.)  209 ;  Story  Eq.  PL  §  461- 
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fendant  had  only  eight  days  from  the  date  of  his  appearance  to  Of  Filing, 
answer,  and  at  the  expiration  of  this  time  he  was  obliged  to  obtain 
an  order  for  time,  or  he  was  liable  to  be  attached.  It  was  a  con- 
dition of  the  order  for  time  that  the  defendant  should  not  demur 
alone  to  the  bill,  so  that  he  then  had  only  eight  days  within  which 
he  might  so  demur. 

It  appears  that,  under  the  old  practice,  the  Court  would,  in  cer-  Under  the  ©Id 
tain  special  cases,  allow  a  defendant  to  put  in  a  demurrer  to  the  p 
whole  bill,  even  after  he  had  obtained  an  order  for  time  (y) :  no 
case  of  an  application  for  such  a  purpose  appears  to  have  occurred 
under  the  Orders  of  1883 ;  it  is  presumed,  however,  that  if  any 
motion  to  that  effect  were  now  to  be  made,  it  would  be  successful  ; 
provided  the  circumstances  were  such  as  would  have  induced  the 
Court  to  accede  to  it  under  the  old  system.     What  these  circum- 
stances are  may  be  collected  from  what  was  said  by  Sir  T.  Plum-  * 
er,  V.  C,  in  Bruce  «•.  Allen  (z).     "  In  a  special  case,  the  Court 
will  grant  such  a  motion  as  this.    By  a  special  case,  J  mean  some 
peculiar  circumstance,  as  surprise ;  it  not  being  sufficient,  in  such 
a  case  as  this,  to  show,  on  the  the  merits  of  the  casfe,  that  a  de- 
murrer was  proper ;  for  it  appeared  proper  in  the  cases  cited  (a), 
though  in  them  the  motion  was  denied"  (1). 

According  to  the  present  practice  of  the  Court,  therefore,  if  a  If  after  the 
defendant,  after  the  expiration  of  twelve  days  from  the  time  of  his  alfJnda^t78 
appearance,  puts1  in  a  demurrer  to  the  whole  bill  without  a  special  demure  alone, 
order  for  that  purpose,  he  is  guilty  of  an  irregularity,  and  the  plain-  Jj^JJ^ifS 
tiff  may,  upon  application  to  the  Court  by  motion,  obtain  an  order  file. 
to  take  the  demurrer  off  the  file  and  oblige  the  defendant  to  pay 
the  costs  of  his  proceeding  (b). 

In  fact,  by  the  above  order,  a  defendant,  after  the  twelve  days 
which  he  is  thereby  allowed  for  putting  in  a  demurrer,  is  placed 
in  exactly  the  same  situation  that  he  would  have  been  in  under 
the  old  practice,  had  he  obtained  an  order  for  "  time  to  plead, 
answer,  and  demur,  not  demurring  alone."  In  order,  therefore, 
to  understand  what  will  be  a  defendant's  situation  with  regard  to 

(y)  Bruce  v.  Allen,  1  Madd.  556;  (a)  Taylor  v.  Milner,  10  Ves.  444 ; 

and  see  Smith  v.  Webster,  3  M.  &  Dolder  v.  Lord  Huntingfield,  11  Ves. 

C.  246,  as  to  the  jurisdiction  of  the  283. 

Court  to  dispense  with  the  general  (b)  Dyson  v.  Benson,  Coop.  Rep. 

Orders.  110. 

(z)  Ubi  supra. 

(1)  1  Smith  Ch.  Pr.*  (2nd  Am.  ed.)  907,  208;  Burrall  v.  Raineteaux.  2 
Paige,  331 ;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  264,  255;  Kenrick  v.  Clayton, 
2  Bro.  C.  C.  (Perkins's  ed.)  214,  note  (1),  and  eases  cited. 
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Of  Filing,     demurring  after  the  expiration  of  the  twelve  days  from  his  ap- 
V^"V/^W'  pearance,  it  will  be  necessary  to  see  what,  under  the  old  practice 
of  the  Court,  would  hare  been  considered  as  a  compliance  with 
the  terms  of  the  order  "  to  plead,  answer,  or  demur,  not  demur- 
ring alone." 
What  ii  sum-       k°rc*  Redesdale  says,  that  the  condition  that  the  defendant  shall 
cient  compli-    not  demur  alone,  ought  not  to  be  considered  literally  (c) ;  and  that 

dftionnot  to*  lt  has  been  formerl7  8aid>  that  the  Court  wiU  not  feline  to  di^ 
demur  alone,  charge  a  demurrer,  if  the  defendant  denies  combination  only 
where  he  cannot  answer  further  without  overruling  his  demurrer 
{d).  However,  the  modern  practice  has  been  according  to  the 
original  strictness  of  the  rule,  and  it  has  been  considered  that 
where  a  defendant  has  been  under  an  order  which  obliged  him  to 
plead,  answer,  or  demur,  not  demurring  alone,  he  must,  if  he  is 
•  advised  to  demur,  annex  to  his  demurrer  a  plea  or  answer  to  some 

part  of  the  bill  (e)  (1).     It  has,  however,  been  determined  that  a 
mere  denial  of  combination  does  not  amount  to  a  compliance  with 
the  order,  and  therefore  a  demurrer,  accompanied  by  such  an  an- 
swer, has,  upon  motion,  been  taken  off  the  file  (/).    With  re- 
spect to  the  extent  of  the  answer  which  will  be  considered  as  a 
sufficient  compliance  with  the  order  not  to  demur  alone,  it  may  be 
observed,  that  in  Tomkin  v.  Lethbridge  (g),  which  was  a  bill  for 
a  discovery,  the  answer  gave  no  information,  but  simply  stated  the 
death  of  a  person,  and  denied  combination,  and  Lord  Eldon  said, 
that  according  to  the  practice  of  the  Court,  if  the  defendant  had 
been  under  the  order  not  to  demur  alone,  the  addition  of  this  abort 
answer  would  have  saved  the  terms  of  that  order  (A). 
Demurrer  and       ^  Das  Deen  before  stated,  that  if  a  defendant  omits  to  put  in  his 
answer  filed      demurrer,  or  to  answer  within  the  time  limited  by  the  order,  and 
ment  uken' off  an  attachment  is,  in  consequence,  issued  against  him  for  want  of 
the  file.  an  answer,  a  demurrer,  even  though  coupled  with  an  answer,  will 

be  irregular,  and  that  in  such  csfee  the  proper  coarse  is  to  move 
that  the  demurrer  and  answer  be  taken  off  the  file,  and  not  that 
the  demurrer  be  overruled  (t). 

(c)  Lord  Red.  210.  note  (1)] ;  Tomkin  v.  Lethbridge,  9 

(d)  Ibid,  and  vide  Done  v.  Pea-    Ves.  178  ;  Taylor  «.  Milner,  10  Vet. 
cock,  3  Atk.  726.  446 ;  Wetherhead  v.  Blackburn,  2  V. 

(e)  Lord  Red.  209.  <fc  B.  123. 

(/)  Ibid. ;  Stephenton  v.  Gardin-  (jg)   9   Vet.    179   [  Sumner's  ed. 

er,  2  P.  Wms.  286 ;  Lee  v.  Pascoe,  1  notes]. 

Bro.  C.  C.  78  [Perkins's  ed.  note  (1),  (h)  Vide  etiam, Baker  v.  Meffisk 

and  cases  cited];  Kenrick  v.  Clay.  11  Ves. 73. 

ton,  2  Bro.  C.  C.  214 ;  2  Dick.  685,  (t)  Ibid.  Canon  v.  De  la  Zones,  1 

8.  C. ;  Lansdown  v.  Elderton,  8  Ves.  Swanst.  193. 
526  [Sumner's  ed.  Mr.  Hovenden's 

(1)  Story  Eq.  PI.  §  461,  462. 
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It  is  right  here  to  advert  to  the  distinction  in  practice  between  Of  Filing, 
taking  a  demurrer  and  answer  off  the  file,  and  simply  overruling  Diffe^^Ue. 
the  demurrer,  thereby  leaving  the  answer  on  the  file.  The  former  tween  taking 
course  appears  to  be  the  one  adopted  in  all  cases  where  there  has  J^^*  " 
been  an  irregularity  in  the  filing  of  the  demurrer,  whether  it  be 
accompanied  by  an  answer  or  not  (it).  The  course  of  overruling 
the  demurrer  is  adopted,  wherever  the  demurrer  has  been  proper- 
ly filed,  but  the  Court  is  of  opinion  that  it  is  insufficient,  or  that 
it  has  been  overruled  by  the  answer :  a  demurrer  will  also  be  over- 
ruled where  a  defendant,  after  filing  it,  omits  to  conform  to  some 
of  the  rules  of  practice,  with  regard  to  setting  it  down,  &c,  which 
will  be  presently  pointed  out.  This  distinction  affords  a  solution 
to  the  difficulty,  which  appears  to  have  divided  the  Court  of  Ex- 
chequer in  Atkinson  v.  Hanway  (I),  in  which,  as  has  been  stated,  the 
defendant  had  answered  the  original  bill,  but  afterwards,  upon  its 
being  amended,  had  demurred  to  the  whole  record,  and  the  Court 
were  unanimous  in  the  opinion,  that  the  defendant  should  have 
demurred  only  to  that  part  of  the  bill  which  had  been  introduced 
by  amendment,  but  were  divided  upon  the  question,  whether  the 
defendant  should  have  moved  to  take  the  demurrer  off  the  file,  or 
should  have  set  it  down,  and  have  had  it  overruled ;  which  last 
course,  there  can,  after  the  decision  in  Curzon  v.  De  la  Zouch, 
above  referred  to,  be  little  doubt  should  have  been  the  one  resort- 
ed to  ;  it  being  clear  that  the  demurrer  was  properly  filed  in  point 
of  practice,  though,  being  too  extensive  in  covering  that  part  of 
the  bill  which  had  been  previously  answered,  it  was  liable  to  be 
overruled. 

It  may  be  noticed,  with  reference  to  this  part  of  the  subject, 
that  where  a  demurrer  has  been  taken  off  the  file  for  irregularity, 
it  ceases  to  be  a  record  of  the  Court,  and  the  defendant  may, 
therefore,  put  in  a  plea,  or  another  demurrer,  (if  his  time  for 
demurring  has  not  expired,)  as  if  no  demurrer  had  been  filed  (m). 

It  is  to  be  observed,  however,  that  the  demurrer  is  not  taken  in  what  man- 
off  the  file  by  the  mere  pronouncing  of  the  order,  but  that  it  must n*r  ti^enoff, 
actually  be  withdrawn  from  the  file.     To  effect  this,  the  order 
when  drawn  up  should  be  carried  to  the  Record  and  Writ  Clerk, 
who  will  withdraw  the  demurrer  annexing  the  order  to  it  (n). 

It  has  hitherto  been  necessary,  after  filing  a  demurrer,  to  enter  Entering  de- 
it  with  the  Registrar,  but  now,  by  the  44th  Order  of  May,  1845,  ^neT  n°e§ 
"  a  demurrer  or  plea  need  not  be  entered  with  the  Registrar ;  but  sary. 

(A)  Ibid.  (m)  Cust  «.  Boode,  1  S.  &  S.  21. 

(/)  1  Cox,  360.  (n)  Ibid. 
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Demurrers : 


When  taken 
off  the  file. 

Notice  of  fil- 
ing. 


In  what  cases 
plaintiff  may 
amend  after 
demurrer  filed. 

Costs. 


After  demur- 
rer set  down. 


Amendment  of 
bill  not  permit- 
ted after  de- 
murrer called 
on; 

unless  in  a 
clear  case  of 
oversight. 


upon  the  filing  thereof  by  a  defendant,  either  party  is  at  libertj  to 
set  the  same  down  for  argument  immediately." 

The  23rd  Order  of  October,  1842,  provides,  that  where  anj 
solicitor  or  party  files  a  demurrer,  he  shall,  on  the  same  day,  give 
notice  thereof  to  the  solicitor  of  the  adverse  party,  or  to  the  ad- 
verse  party  himself,  if  he  acts  in  person. 

If  the  defendant  put  in  a  demurrer  which  it  is  apprehended  will 
hold  good,  the  best  way  for  the  plaintiff,  if  he  intends  to  discon- 
tinue the  suit,  is  to  move  and  obtain  an  order  to  dismiss  his  bill, 
with  costs  to  be  taxed  by  a  Master,  which  costs  being  paid  to  the 
defendant,  there  is  an  end  of  the  suit  (o).  But  if  the  plaintiff 
thinks  fit  he  may  apply  to  the  Court,  either  by  motion  or  petition, 
to  amend  his  bill,  on  payment  of  twenty  shillings  cost  (p)  ;  this, 
however,  must  be  done  before  the  demurrer  is  set  down  to  be  ar- 
gued, otherwise  the  plaintiff  must  pay  the  defendant  the  costs  of 
the  demurrer,  and  twenty  shillings  beside,  before  he  can  amend 
(q).  These  costs  used  to  be  fixed  at  five  pounds,  and  where,  after 
a  demurrer  had  been  set  down,  plaintiff  submitted,  and  obtain- 
ed the  ordinary  order  to  amend  on  payment  of  twenty  shillings, 
the  Court,  upon  motion  by  the  defendant,  ordered  him  to  pay  the 
additional  five  pounds  (r). 

If  a  plaintiff  wishes  to  amend  his  bill  after  a  demurrer  has  been 
set  down,  he  must  obtain  leave  to  do  so  before  it  is  called  on  for 
argument;  otherwise  he  will  not  be  permitted  to  do  so.  la 
Holmes  v.  Waring  (s)f  however,  the  Court  of  Exchequer,  in  a 
clear  case  of  omission,  by  oversight,  made  an  order  that  the  plain- 
tiff might  have  liberty  to  amend,  after  the  demurrer  had  been 
opened,  but  on  making  the  order,  Lord  Chief  Baron  Richards  re- 
quired that  it  should  be  entered  as  a  part  of  the  order  that  the  per- 
mission had  been  given,  upon  the  Court  being  informed  by  counsel 
that  the  omission  in  the  bill  had  been  the  consequence  of  a  mere 
mistake.  The  plaintiff  was  of  course  ordered  to  pay  the  coats  of 
the  demurrer. 


(0)  1  Harr.  216. 

(p)  Warburton  v.  London  and 
Blackwall  Railway  Co.  2  Beav.  253; 
Hearn  v.  Way,  6  Beav.  368. 

(?)  1  Har.  216. 

(r)  1  Har.  61, 1808;  Anon.  9  Ves. 
221.  The  31st  Order  of  1828  provid- 
ed for  the  payment  by  the  plaintiff  of 
taxed  costs,  both  of  the  demurrer  and 
of  the  suit,  upon  the  allowance  of  the 
demurrer;  and  this  Order  seems  to 
h*T e  heen  extended  to  a  case  where 
the  plaintiff  submitted  without  argu- 


ment, Jones  v.  Wattier,  4  Sua.  126. 
The  Order  is  now  discharged,  and 
the  45th  Order  of  May,  1845,  which 
is  substitned  in  its  place,  is  confined 
to  the  allowance  of  a  demurrer  «m» 
arptment.  It  is  doubtful,  therefore, 
whether  the  old  practice  under  which 
the  57.  was  payable,  is  not  now  appli- 
cable when  the  plaintiff  submits  to  a 
demurrer  after  it  is  set  down  as** 
without  argument.  See  post,  saje 
671. 

0)  8  Price,  604. 
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After  a  demurrer  has  been  set  down,  the  defendant  may,  by  mo-     Of  setting 
tion,  obtain  an  order  to  withdraw  it  on  payment  of  costs,  to  be  v^^v^^ 
taxed  by  a  Master  (t).  How  with- 

By  the  45th  Order  of  May,  1845,  where  a  demurrer  to  the  whole  i1"*™ 
or  part  of  a  bill  is  allowed  upon  argument,  the  plaintiff,  unless  the  allowance  of 
Court  orders  to  the  contrary,  is  to  pay  to  the  demurring  party  the  demurrer, 
costs  of  the  demurrer ;  and  if  the  demurrer  be  to  the  whole  bill, 
the  costs  of  the  suit  also. 

By  the  46th  of  these  Orders  («),  where  a  demurrer  to  the  Consequence 
whole  bill  is  not  set  down  for  argument,  within  twelve  days  after  J0^  demur? 
the  filing  thereof,  and  the  plaintiff  does  not  within  such  twelve  rer  to  whole 
days  serve  an  order  for  leave  to  amend  the  bill,  the  demurrer  is   l  * 
to  be  held  sufficient  to  the  same  extent,  and  for  the  same  purpo- 
ses, and  the  plaintiff  is  to  pay  to  the  demurring  party  the  same  costs, 
as  in  the  case  of  a  demurrer  to  the  whole  bill,  allowed  upon  argu- 
ment 

By  the  47th  Order  (to),  where  a  demurrer  to  a  part  of  a  bill  is  To  part  of  the 
not  set  down  for  argument  within  three  weeks  after  the  filing 
thereof,  and  the  plaintiff  does  not  within  such  three  weeks,  serve 
an  order  for  leave  to  amend  the  bill,  the  demurrer  is  to  be  held 
sufficient  to  the  same  extent,  and  for  the  same  purposes,  and  the 
plaintiff  is  to  pay  to  the  demurring  party  the  same  costs,  as  in  the 
case  of  a  demurrer  to  part  of  a  bill  allowed  upon  argument. 

In  computing  the  period  allowed  for  setting  down  a  demurrer, 
the  vacations  are  not  included  (z). 

As  by  these  Orders,  in  the  event  of  a  demurrer  not  being  set 
down  for  argument  within  a  limited  period,  the  defendant  derives 
the  same  benefit  as  by  its  allowance,  the  duty  is  cast  upon  the  plain- 
tiff, if  he  is  desirous  that  it  should  be  submitted  to  the  judgment  of 
the  Court,  of  having  it  set  down  for  argument.  This  is  done,  by 
presenting  a  petition  for  an  order  to  set  down  the  demurrer. 

The  petition  which  prays  that  a  day  may  be  appointed  for  argu- 
ing the  demurrer,  must  state  the  Judge  to  whose  Court  the  bill  or 
information  is  attached  (y).  No  deposit  is  requisite.  When  the 
petition  is  answered,  it  must  be  left  at  the  Registrar's  office,  for  the 
order  to  be  drawn  up  and  passed ;  and  when  it  has  been  passed 
and  entered,  it  must  be  served  upon  the  solicitor  for  the  opposite  Order  to  set  it 
party  (z).     The  order  directs  the  demurrer  to  be  set  down  next down- 

(!)  Downes  v.  E.  I.  Comp.  6  Ves.  (z)  14th  Order,  May,  1845,  Art. 
586.  31,  and  see  page  472. 

(u)  See  also  Order  16,  Art.  17.  (y)  5th  Order,  May,  1837,  and  Or- 

(to)  See  also  Order  16,  Art.  18.         der  of  11th  November,  1841. 

(z)  Hind.  213. 

56* 


£56  MrtMUBTtTSZ 

^  **=J*     i^er  the  p-leas  and  deuiunets  already  appointed,  bat  that  the  same 

v^-s^-^^  » tr-  be  set  do^Ti  in  four  days,  or  else  the  order  is  to  be  of  do  ef- 

Stn-*at  *l        j^    c  .     Xbe  serrice  of  this  order  upon  the  solicitor  for  the  op- 

prate  parry,  must  take  place  at  least  two  days  before  the  day  ap- 

pcaated  ior  hearing  (•). 

By  tae  general  Order  of  the  Court,  no  demurrer  is  to  be  set 
ozv*  ix  hearing  on  any  particular  day,  except  the  order  for  set- 
ter &ywu  the  same  be  brought  to  the  Registrar  to  be  entered  at 
feast  rwo  days  before  the  day  appointed  for  hearing  such  demur- 
rer '  r  u  sad  it  is  to  he  observed,  that  in  general  the  Court  cannot 
cirect  a  desasrrer  to  be  beard  at  an  earlier  day  than  the  one  ap- 
pe«seii.  ali*3cgh  it  may  adrance  it  to  the  bead  of  the  p*per  on 
that  iiT  Vu 
_ m  In  cases,  however,  of  btOs  for  injunction,  as  no  injunction  can 

:  a  demurrer  (<),  the  Court  will,  upon  application, 
pressing,  order  the  demurrer  to  be  urged  im- 
hLxeiy :  box  k  is  not  a  matter  of  course  to  do  so,  and  where 
there  iad  bees  considerable  delay  in  filing  the  bill,  which  was  un- 
acGoa^ied  for,  the  Conn  refused  to  adrance  the  demurrer  (/). 
r>xa«ri^  JLiioc^h  it  is  usually  incumbent  upon  the  plaintiff  to  set  down 

jut  «k  c  *■*  a  demurrer  for  argument,  when  he  does  not  submit  to  it ;  yet  we 

*  zz^r  :\x       fe  ^^  tku    bf  tke  tenns  ^  the  44ch  of  the   Qrdere  of  Mgy 

1S45.  the  defendant  is  also  at  liberty  to  set  it  down,  and  there  may 
be  cases  in  which  it  will  be  of  consequence  for  him  bo  to  do; 
thus  v  ben  an  injunction  has  been  obtained  foe  want  of  answer, 
within  eight  days  aner  appearance,  under  the  16th  of  the  Orders 
of  May.  1S45„  Art.  11 ;  and  a  demurrer  has  been  subsequently 
ikied  before  the  expiration  of  twelve  days  from  the  appearance ;  the 
deiendant  may  be  desirous  of  bringing  the  demurrer  on  for  argu- 
ment immediately. 

In  injunction  cases,  however,  care  should  be  taken  to  file  the  de- 
murrer before  eight  days  have  expired. 

After  a  demurrer  has  been  set  down,  the  defendant  may  by  mo- 
tion, obtain  an  order  to  withdraw  it  on  payment  of  costs,  to  be 
taxed  by  a  Master  (g). 

Bearing  ofde-      When  a  demurrer  is  called  on  for  hearing,  and  die  deiendant 
murrer.  omits  to  appear,  the  demurrer  will  be  struck  out  of  the  paper,  un- 

less the  plaintiff,  being  the  party  who  has  set  down  the  demurrer,  can 

(«>  Hand,  1$.  (e)  Cousena  ».  Smith,  13  Vet.  IR 

KH  1  Xewl.  115.  (/)  Jones  v.  IVrlor,  2  Mad.  IdX 

(O  Beam**'  Orders,  190.  (g)  Dowses  v.  E.  I.  Corns.  6*  tea. 

(rf)  Anon.  1  Mad.  157.  586. 
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produce  an  affidavit  of  service  upon  the  defendant  or  solicitor  of  Of  Hearing, 
the  order  to  set  it  down.    If  the  plaintiff  can  produce  such  an  af-  where^defen^ 
fidavit,  the  demurrer  is  not  necessarily  overruled,  but  he  must  be  dant  omits  to 
heard  in  support  of  the  bill,  the  affidavit  of  service  not  authoriz-  aPPear- 
ing  the  Court,  in  the  absence  of  the  defendant,  to  overrule  the  de- 
murrer, but  to  hear  the  plaintiff  (A).    When  the  defendant  appears,  Where  plain- 
and  the  plaintiff  does  not,  the  demurrer  will  also  be  struck  out  of  J^™lta  to 
the  paper,  unless  the  defendant  can  produce  an  affidavit  of  service 
upon  himself  of  the  order  for  setting  down  the  demurrer ;  or  un- 
less, in  the  event  of  the  defendant  having  himself  set  down  the 
demurrer,  he  can  produce  an  affidavit  of  service  by  him,  upon  the 
plaintiff  or  his  solicitor.    On  the  production  of  such  an  affidavit 
in  either  case,  the  defendant  may  have  the  demurrer  allowed  with 
costs  (t). 

Where  a  demurrer  has  been  struck  out  of  the  paper  a  fresh  or- 
der must  be  obtained  for  setting  it  down,  which  may  be  had  either 
upon  petition  or  motion  (£). 

The  usual  course  of  proceeding  when  the  demurrer  comes  on  Manner  of 
for  hearing,  and  all  parties  appear,  is  generally  for  the  junior  coun-  hearing, 
sel  for  the  party  setting  the  demurrer  down  for  argument  to  open 
the  pleadings,  after  which  the  counsel  in  support  of  the  demurrer 
are  heard,  and  next  the  plaintiff's  counsel,  and  then  the  leading 
counsel  for  the  demurring  party  replies.  In  hearing  a  demurrer, 
the  argument  is  strictly  confined  to  the  case  appearing  upon  the 
record,  and  for  the  purposes  of  the  argument,  the  matters  of  fact 
stated  in  the  bill  are  admitted  to  be  true  (/). 

After  a  demurrer  has  been  called  on  for  hearing,  the  Court  will  After  demur- 
not  in  general  allow  the  plaintiff,  at  his  own  suggestion,  to  amend  rer  called  on, 
his  bill,  unless  by  consent  of  the  defendant,  though,  as  we  have  £^£01^  m 
seen,  such  a  proceeding  was  permitted  by  the  Court  of  Exchequer  amended, 
in  a  cause  where  a  mistake  had  been  made  in  the  bill  by  mere  in- 
advertence or  oversight,  upon  payment  of  the  costs  (m). 

Where  it  has  appeared  upon  the  hearing  of  a  demurrer  to  the  Amendment  of 
whole  bill,  that  the  defendant  is  entitled  to  demur  to  some  part  demurrer  per- 
only,  the  Court  has  permitted  the  demurrer  to  be  amended,  so  as  jjjjjjjjj at  **"* 
to  confine  it  to  the  parts  to  which  the  defendant  has  a  right  to  de- 
mur (it) ;  in  such  cases,  however,  the  most  usual  course  is  to  over- 
rule the  demurrer,  and  to  give  the  defendant  leave  to  put  in  a  new 
demurrer  to  such  part  of  the  bill  as  he  may  be  advised. 

(k)    Penfold    v.    Ramsbottom,   I    cexning  facts  not  averred  by  the  bill, 
Swanst.  552.  see  Foss  v.  HarbotUe,  2  Hare,  503. 


(i)  Jennings  v.  Pearce,  1  Yes.  J.        (f)  See  ante,  page  600 
447.  (m)  Holmes  v.  Wi 

(A)  Tojson  v.  Lord  Fitzwilliam,  4 
Mad.  403 ;  as  to  the  presumption  cou- 


nt) Holmes  v.  Waring,  ubi  supra. 
>)  Gfegg  t>.  Legh,  4  Mad.  193. 
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Of  Hearing.  it  has  been  before  stated,  that  when  a  demurrer  comes  on  far 
jte£^£?ZZZ  argument,  the  plaintiff  may  assign  a  new  cause  of  demurrer,  ore 
tenus,  tenus,  different  from  that  stated  on  the  record,  and  the  rules  which 

regulate  this  proceeding  have  been  pointed  out  (o) ;  the  conse- 
quence of  this  mode  of  demurring,  so  far  as  regards  the  costs,  will 
confined  to  be  discussed  in  a  future  section.  It  is,  however,  to  be  observed 
cases  where  here,  that  a  defendant  cannot  demur,  ore  tenus,  unless  there  is  a 
murrer'on  re-  demurrer  on  *ne  record  ;  and  that,  upon  this  ground,  where  a  de- 
cord,  fendant  had  pleaded,  and,  upon  the  plea  being  overruled,  offered 
to  demur  ore  tenus,  for  want  of  parties,  he  was  not  permitted  to  do 

80(p)(l). 

But  cannot  be  ^  defendant  also  cannot  demur  ore  tenus  for  the  same  cause  that 
upon  the  same  has  been  expressed  in  the  demurrer,  on  record,  and  overruled  (q), 
ground.  Qor  can  ^e  after  a  demurrer  to  the  whole  bill  demur  ore  tenus  as  to 

part  (r). 
It  seems,  however,  that  after  a  demurrer  to  part  of  the  bill  has 

been  overruled,  the  defendant  may  demur  ore  tenus  to  the  same 

part  (5). 


Section  V. 

Of  the  Effect  of  allowing  Demurrers, 

Strictly  speaking,  upon  a  demurrer  to  the  whole  bill  being 
allowed,  the  bill  is  out  of  Court,  and  no  subsequent  proceeding 
can  be  taken  in  the  cause  (t).  There  are  cases,  however,  in  which 
amendment  of  the  Court  has  afterwards  permitted  an  amendment  of  the  bill  to  be 
bill  permitted.  made  (t<)v  and  it  seems  that,  even  after  a  bill  has  been  dismissed 
by  order,  it  has  been  considered  in  the  discretion  of  the  Court  to 
set  the  case  on  foot  again  («).  The  instances  in  which  this  has 
been  done,  however,  are  very  rare :  the  only  cases,  indeed,  that 
occur  in  the  books,  in  which  an  amendment  of  the  bill  has  been 
permitted  after  a  demurrer,  are  those  of  Lord  Coningsby  0.  Sir 


Whether. 


(0)  See  page  658.  (t)  Smith  v.  Barnes,  1  Dick.  67; 
(p)  Durdant  v.  Redman,  1  Vera.  Watkins  v.  Bush,  2  Dick.  701. 

76 ;  Hook  t>.  Dorman  2  S.  &  S.  227.  (u)  Lord  Coningsby  v.  Sir  J.  Je- 

(g)  Bowman  v.  Lygon,  1  Anst.  1.  kyll,  2  P.  Wms.  300 ;  Lloyd  ».  Loar- 

(r)  Vide  Shepherd  v.  Lloyd,  2  Y.  ing,  6  Ves.  779. 

&J.  490.  (x)  Per  Lord  Eldon,  in  Baker  v. 

(*)   Crouch  v.  Hicken,  1  Keen,  Mellish,  11  Ves.  68,  72. 

385;  ante,  658. 

(1)  Ante,  658,  note ;  Story  Eq.  PI.  §  464. 
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Joseph  Jekyll,  and  Lloyd  v.  Louring  above  referred  to.  With  res-  To  ^e^hote 
pect  to  the  first  of  these  cases,  being  a  decision  of  the  Duchy  v^^^^ 
Court  only,  it  can  scarcely  be  considered  of  sufficient  authority  to 
overrule  the  decisions  of  the  Court  of  Chancery,  which  have  been 
before  noticed ;  and,  with  respect  to  the  latter,  it  is  to  be  observed, 
that  the  motion  upon  which  it  was  founded  was  made  in  conse- 
quence of  the  intimation  given  by  Lord  Eldon,  at  the  original  argu- 
ment of  the  demurrer,  that  he  would,  if  asked,  give  the  plaintiff* 
leave  to  amend ;  so  that,  in  fact,  the  order  can  only  be  considered 
as  part  of  the  order  made  at  the  hearing  of  the  demurrer.  It  may, 
therefore,  be  considered  as  a  positive  rule  of  the  Court,  liable  to 
scarcely  any  exception,  that,  after  a  demurrer  has  been  allowed, 
the  case  is  entirely  out  of  Court.  The  consequence  of  this  is,  bmSteTd^^ 
that  any  order  made  subsequently  in  the  cause  will  be  irregular;  murrer allow- 
and  in  Watkins  v.  Bush  (y),  Lord  Kenyon,  M.  R.,said  that  when,  ed  "regular, 
after  a  demurrer  has  been  allowed,  the  plaintiff  amended  his  bill, 
the  course  the  defendant  should  have  taken,  (if  any  were  necessa* 
ry,)  should  have  been  to  apply  to  discharge  the  order  to  amend,  for 
irregularity.  It  is  to  be  noticed  that,  to  the  above  case,  Mr.  Dickens 
has  added  a  query :  —  "  As  the  cause  is  out  of  Court,  how  could 
he  apply  T  "  and  suggests  whether  it  would  not  be  more  advisable 
for  the  defendant  not  to  pay  the  least  regard  to  any  step  the  plain- 
tiff might  take,  and  leave  it  to  the  plaintiff  to  justify  any  unwar- 
rantable measure  he  might  adopt  to  compel  the  defendant  to  pay 
obedience ;  and  there  can  be  no  doubt  that  the  defendant  might,  if 
he  pleased,  act  in  conformity  with  that  suggestion.  Still  a  party 
might  be  unwilling  to  expose  himself  to  the  consequences  of  resist- 
ing the  process  of  the  Court,  which  might  issue  upon  the  amended 
bill,  even  though  he  were  certain  that  he  might  ultimately  set  it  * 
aside,  and  compel  the  plaintiff  to  pay  him  bis  costs ;  and  it  would 
be  very  adverse  to  the  principles  upon  which  the  Court  usually 
acts,  if  they  were  to  deny  a  defendant,  so  circumstanced,  the  op- 
portunity of  taking  other  measures  to  get  rid  of  the  irregular  pro- 
ceedings. 

It  is  to  be  observed,  that  in  Watkins  v.  Bush  (z),  the  defendant  Bat  if  defen- 
did  not  apply  by  motion  to  discharge  the  order  to  amend,  but  he  ^^"^d*0 
took  the  course  of  demurring  to  the  amended  bill,  by  which  the  bill  he  waives 
Master  of  the  Rolls  held  he  had  waived  the  irregularity,  and  the  |h»  inegolar- 
demurrer  was  overruled. 

But  although,  after  a  demurrer  has  been  allowed,  the  bill  is  out 
of  Court,  and  no  order  can  be  subsequently  made  in  the  cause,  the 

(y)  2  Dick.  701.  (z)  3  Dick.  701. 
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To  the  whole 
BUI. 


Liberty  to 
amend  the  bill 
when  given. 


in  case  of  de- 
murrer for 
want  of  par* 


Order  to 
amend  not  of 
coarse. 


Leave  to 
amend  gener- 
ally sometimes 
given. 


Court  will  in  some  cases,  where  it  sees  that  the  defect  pointed  «t 
by  the  demurrer  can  be  remedied  by  amendment,  and  substantial 
justice  requires  it,  make  a  special  order,  at  the  hearing  of  the  de- 
murrer, adapted  to  the  circumstances  of  the  case  (a).  Thus, 
where  the  demurrer  is  allowed  on  the  ground  of  want  of  parties, 
the  Court  generally  gives  the  plaintiff  leave  to  amend  his  bill,  by 
adding  parties  as  he  may  be  advised  (6)  (1).  According  to  Lord 
Cottenham,  "  It  is  not  usual,  upon  allowing  a  general  demurrer, 
to  give  leave  to  amend ;  but  it  may  be  done.  It  is  in  the  discre- 
tion of  the  Court  so  to  do  (c)." 

In  the  case  of  Tyler  v.  Bell  (</),  Lord  Langdale,  M.  R.,  upon 
allowing  a  demurrer  for  want  of  parties,  refused  to  give  the  plain- 
tiff leave  to  amend  his  bill,  by  adding  the  necessary  parties;  and 
Lord  Cottenham  dismissed  an  appeal  from  this  order,  saying,  that 
"  when  it  is  said  that  a  bill  is  never  dismissed  for  want  of  parties, 
nothing  more  is  meant,  than  that  a  plaintiff,  who  would  be  entitled 
to  relief  if  proper  parties  were  before  the  Court,  shall  not  have 
his  bill  dismissed  for  want  of  them,  but  shall  have  an  opportunity 
afforded  of  bringing  them  before  the  Court :  but  if,  at  the  hearing, 
the  Court  sees  that  the  plaintiff  can  have  no  relief  under  any  cir- 
cumstances, is  it  bound  to  let  the  cause  stand  over,  in  order  that  the 
plaintiff  may  add  parties  to  so  hopeless  a  record  ?  There  must  be 
a  discretion  in  the  Court,  and  the  cases  of  Lowe  v.  Fairlie  (e), 
and  Lewis  v.  Gentle  (f)t  prove  that  such  discretion  exists.  J 
think  that  the  Master  of  the  Rolls  properly  m  liiis  case  Tefused 
permission  to  amend.  I  am  of  opinion  that  this  bill  is  clearly  de- 
fective for  want  of  parties ;  and  that  the  case  stated  is  such  as  to 
make  it  impossible  to  obtain  any  relief  upon  this  bill  against  the 
defendants  to  the  bill,  and  that  the  plaintiff  ought,  therefore,  not 
to  have  leave  to  amend." 

It  frequently  happens,  that  when  a  demurrer  for  want  of  parties 
is  allowed,  the  Court,  instead  of  confining  its  permission  to  amend 
to  a  mere  addition  of  parties,  will,  upon  the  plaintiff's  application, 
give  the  plaintiff  general  leave  to  make  such  amendments  as  he 
may  be  advised  (g). 

When,  upon  the  argument  of  a  demurrer,  leave  is  given  to  the 


(«)  Ante,  p.  631. 
(*)  Ante,  p.  331. 

(r)  4  M.  &  C.  558;  and  see  John- 
stone «.  Anthony,  2  Mol.  373. 
(</)  2M.&C.89. 


(«)  9  Mad.  101. 
(/)  Cited 2 M.  AC.  111. 
(jg)    Newton  v.  Lord  Egmont,  4 
Sim.  585 ;  ante,  p.  336. 


(1)  McElwain  v.  Willi*,  3  Paige,  505. 
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plaintiff  to  amend  bis  bill,  the  defendant,  if  be  is  desirous  of  ap-  To  the  whole 
pealing  from  this  order,  ought  to  apply  to  stay  the  amendment,  v^»*N^^x 
until  the  appeal  has  been  disposed  of;  or,  at  any  rate,  he  ought  When  defen- 
not  to  act  upon  the  order  giving  the  plaintiff  leave  to  amend ;  as  g^^o/ap- 
for  instance,  by  demurring  to  the  amended  bill.     By  so  doing,  be  pealing, 
will  prevent  the  Court  above  from  allowing  his  appeal,  upon  the 
principle,  that  giving  leave  to  amend  is  not  founded  upon  any 
strict  rule  of  practice,  but  upon  the  discretion  of  the  judge;  and 
therefore,  the  Lord  Chancellor  will  not  interfere  when  the  parties 
have  acted  upon  the  discretion  exercised  by  the  Court  below,  and 
thereby  rendered  it  impossible  that  they  should  be  placed  in  the 
condition  in  which  they  were  before  they  so  acted  (A). 

It  may  be  observed,  that  the  amendment  of  a  bill,  in  pursuance  Effect  upon 
of  an  order  made  upon  the  hearing  of  a  demurrer,  if  made  before  ment  Qf  bill. 
the  defendant  answers,  will  not  preclude  a  plaintiff  from  making 
one  amendment  after  answer,  upon  motion  of  course  (*). 

Although  the  effect  of  allowing  a  demurrer  to  the  whole  bill  is  Where  a  par- 
to  put  the  cause  out  of  Court,  the  allowance  of  a  partial  demur-  allowe a^phdn- 
rer  is  not  attended  with  such  a  consequence.     The  bill,  or  that  tiff  may  pro- 
part  of  it  which  was  not  covered  by  the  demurrer,  still  remains  ^usem     e 
in  Court,  and  the  plaintiff  may  obtain  an  order  to  amend,  or  to 
refer  the  answer  upon  exceptions,  or  adopt  any  other  proceedings 
in  the  cause,  in  the  same  manner  that  he  might  have  done  had 
there  been  no  demurrer  (k). 

A  demurrer  being  frequently  on  matter  of  form  is  not,  in  gene-  When  de- 
ral,  a  bar  to  a  new  bill ;  but  if  the  Court,  on  demurrer,  has  clear-  murrer  not  a 
ly  decided  upon  the  merits  of  the  question  between  the  parties,  bill.    a  neW 
the  decision  may  be  pleaded  in  another  suit  (/). 

We  have  before  seen  that  where  a  demurrer  to  the  whole  or  Coats, 
part  of  a  bill  is  allowed  upon  argument,  the  plaintiff,  unless  the 
Court  orders  to  the  contrary,  is  to  pay  to  the  demurring  party  the 
costs  of  the  demurrer,  and  if  the  demurrer  be  to  the  whole  bill, 
the  costs  of  the  suit  also  (m).  This  order  does  not  seem,  so 
far  as  it  relates  to  demurrers,  to  have  made  any  difference  in  the 
practice  that  has  prevailed  since  the  Orders  of  1828  (n). 

Previously  to  that  time  the  practice  was  governed  by  two  orders, 
the  result  of  which  was,  that  on  the  allowance  of  the  demurrer, 

(k)  Wellealey  t>.  Wellealey,  4  M.  (*)  Lord  Red.  215. 

A  C.  554.  (I)  Ibid. 

(t)  Pesheller  v.  Hammett,  3  Sim.  (i»)  45th  Order,  May,  1845. 

389 ;  and  66th  Order,  May,  1845.  (n)  31st  Order  of  1828,  discharged. 
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Costa. 


When  not  let 
down. 


When  demur- 
rer ore  term* 
allowed. 


the  plaintiff  paid  to  the  defendant  5/.  costs,  and  in  special 
such  other  costs  as  the  Court  thought  fit  to  award  (o). 

We  have  also  seen,  that,  where  either  a  demurrer  to  the  whole 
hill  or  to  part  of  a  bill  is  filed,  if  the  plaintiff  does  not,  whlmi 
a  short  limited  period,  in  each  case  serve  an  order  to  amend  the 
bill,  or  set  down  the  demurrer  for  argument,  he  will  have  to 
pay  the  same  costs  as  upon  the  allowance  of  the  demurrer  on  ar- 
gument (p). 

When  the  plaintiff,  after  the  filing  of  a  demurrer,  serves  an  or- 
der for  the  amendment  of  his  bill  before  the  demurrer  has  been 
set  down  for  argument,  it  seems  that  he  is  only  bound  to  pay  2fe. 
costs  (p). 

If  the  demurrer  has  been  set  down,  and  the  plaintiff  amends, 
submitting  thereto,  there  does  not  seem  to  be  any  order  precisely 
fixing  the  cobU  which  he  has  to  pay,  but  upon  special  application 
by  the  defendant,  probably  he  might  be  ordered  to  pay  additional 
oosts  (9). 

With  respect  to  the  costs  demurring  ore  tenus,  the  old  rale  of  the 
Court  was,  that  if  any  cause  of  demurrer  should  arise  more  than 
was  particularly  alleged,  yet  the  defendant  should  pay  the  ordinary 
costs  of  overruling  a  demurrer,  if  those  cases  which  were  par- 
ticularly alleged  were  disallowed,  although  the  bill,  in  respect 
of  that  particular  so  newly  alleged,  shall  be  dismissed  by  the 
Court  (r). 

In  Tourton  9.  Flower  (j),  however,  the  demurrer  appears  to 
have  been  allowed  without  costs, "  because  the  demurrer  an  record 
was  an  ill  one,  and  the  plaintiffs  were  not  to  blame  to  argue  it ;" 
but  then  it  was  said  that  neither  ought  the  plaintiffs  to  have  costs 
of  a  bill  appearing  to  be  ill,  and  to  want  parties ;  and,  in  a  note 
by  the  reporter,  it  is  added,  that  what  is  said  in  Durdant  0.  Red- 
man (/),  that  costs  ought  to  be  paid  for  a  new  demurrer,  insisted 
on  at  the  Bar,  ore  ten**,  is  not  now  the  practice ;  and  in  mis  last 
statement  most  of  the  books  of  practice  agree  (v).  Lord  Etdon, 
however  (x),  stated  the  practice  to  be,  that  "  If  a  defendant  can- 
not sustain  the  demurrer  on  the  record,  he  is  entitled  todemnr  ore 


(o)  Beames'  Ord.  320,  and  456. 

(?)  Ante,  page  665. 

(p)  Hearn  v.  Way,  6  Beav.  368; 
Warburton  v.  The  Blackwall  Rail- 
way Company,  2  Beav.  255. 

fq)  Hearn  v.  Way,  supra;  Anon. 
9  Ves.  221 ;  ante,  page  664,  n. 

(r)  Durdant  v.  Redman,  1  Vera. 
78 ;  Beames'  Orders,  174. 

(*)  3  P.  Wms.  371 ;  vide  etiam, 


Broderip  v.  Phillips,  1  Vein.  78,  n. ; 
Ed.  Raithby.  Wood  *.  Thompson,  2 
Dick.  510. 

(0  1  Vera.  7a 

(«)  Vide  Prac.  Reg.  163;  Curs. 
Cane.  906;  1  Prmz.  Alex.  16,  486; 
Beames'  Orders,  174,  n.  & 

(x)  Attorney -general  9.  Brown,  1 
Swanst.  265, 288. 
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tenus ;  but,  avShng  himself  of  that  right,  he  must  pay  the  costs        Costs. 
of  the  demurrer  on  the  record; "  and  this  appears  to  be  the  present 
rule  (y). 

In  general,  however,  where  the  demurrer,  ore  tenus,  haa  been 
allowed  on  the  ground  of  want  of  parties,  and  the  Court  has  given 
the  plaintiff  leave  to  amend  his  bill  by  adding  parties,  the  practice 
has  been  not  to  compel  him  to  pay  the  costs  of  the  demurrer  {%) ;  ^J^Jj^6 
and  where  in  such  cases  the  plaintiff,  instead  of  taking  leave  to  adding  parties. 
amend  by  adding  parties,  has  asked  for  and  obtained  leave  to  Where  leave 
amend  his  bill  generally,  the  course  of  the  Court  appears  to  be  to  ^^nd  ***' 
make  him  liable  to  the  costs  of  the  demurrer  (a).    The  rule, 
however,  with  respect  to  costs  upon  such  occasions,  is  not  imper- 
ative, and  the  Court  has  a  discretionary  power ;  and,  therefore, 
where  the  V.  C.  of  England  upon  allowing  a  demurrer  ore  tenus, 
for  want  of  parties,  ordered  the  defendant  to  pay  the  costs  of  the 
demurrer  on  the  record,  although  he  had  given  the  plaintiff  leave 
to  amend  his  bill  generally,  Lord  Cottenham  refused  to  make  any 
alteration  in  the  order ;  his  Lordship  being  of  opinion,  that  as  the 
32nd  Order  of  1898  (*)  was  imperative,  unless  the  Court  thought 
fit  to  make  an  order  to  the  contrary,  and  as  the  Vice*Chaneellar 
had  not  thought  fit  to  make  use  of  the .  discretion  given  him 
by  the  Order,  he  (the  Lord  Chancellor)  could  not  interfere  (c).  # 

Where  a  demurrer  to  a  bill  is  allowed,  and  afterwards  the  order  When  order 
allowing  it  is,  upon  re-argument,  reversed,  the  defendant,  if  hemarrer„. 
has  received  the  oosts  from  the  plaintiff,  will  be  ordered  to  refund  versed. 
them,  upon  application  by  the  plaintiff  (d) ;  and  so  if  a  demur- 
rer has  been  overruled,  and  the  order  is  reversed  upon  re-hearing, 

(y)  Mortimer  v.  Frasery  2M.«fcC.  no  doubt,  that  it  is  in  general  an  ad- 

173.  vantage  to  a  plaintiff  to  have  a  defect 

(s)  Newton  v.  Lord  Egmont,  4  of  that  nature  pointed  out  in  an  early 

Sim.  685 ;  and  as  to  the  form  of  the  stage  of  the  cause,  so  that  he  may 

order  in  such  a  case,  see  Attorney-  remedy  it,  before  it  comes  on  for 

general  v.  Corporation  of  Poole,  4  M.  hearing.    And  so  if,  after  a  demurrer 

&  C.  35.  for  want  of  parties  allowed,  the  plain- 

(a)  Ibid.    It  is  to  be  observed,  that  tiff  asks  for  and    obtains  leave   to 

this  practice  is  not  inconsistent  with  amend  farther  than  bv  adding  par- 

the  general  rule  above  laid  down,  that  ties,  it  is  only  right  that  he  should 

a  defendant  demurring  ore  tenus  must  pay  the  costs  of  a  proceeding  which 

pay  the  costs  on  the  record.    If  the  has  had  the  effect  of  directing  his  at- 

plaintiff  on  such  occasion,  instead  of  tention  to  the  defeats  in  his  record, 

submitting  to  have  his  bill  dismissed,  and  has  given  him  an  opportunity  of 

as  must  be  the  case  upon  the  allow-  remedying  them  without  his  incur- 

anoe  of  the  demurrer,  unless  it  is  ring  the  expenses  of  a  separate  ap- 

accompanied   with  a  permission  to  plication  for  that  purpose, 

amend  bv  adding  parties,  takes  the  (b)  See  post,  page  674. 

benefit  or  such  permission,  it  is  but  (e)  Mortimer  v.  Fraser,  ubi  sup. 

fair  that  he  should  lose  his  right  to  (4)  Oats  v.  Chapman,  1  Yes.  .542 ; 

the  costs  of  a  proceeding  by  which  in  2  Yes.  100,  8.  C. ;  1  Dick.  148,  8.  C. 
fact  he  is  benefited ;  for  there  can  be 

vol.  i.  57 
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To  the  whole  the  plaintiff,  if  he  has  received  costs  from  the  defendant,  most 
refund  them. 


Section  VI. 


Of  the  Effect  of  Overruling  Demurrers. 


Alter  demur- 
rer to  the 
whole  bill 
overruled,  no 
second  demur- 
rer allowed, 
unless  it  be 
less  extended. 


Defendant 
permitted  to 
amend  his  de- 


Bat  no  second 
demurrer 
without  leave. 


A  demurrer  being  a  mute  thing,  cannot,  like  a  plea,  be  order* 
ed  to  stand  for  an  answer  (e). 

After  a  demurrer  to  the  whole  bill  has  been  overruled,  a  second 
demurrer  to  the  same  extent  cannot  be  allowed,  for  it  would  be 
in  effect  to  rehear  the  case  on  the  first  demurrer ;  as,  on  argument 
of  a  demurrer,  any  cause  of  demurrer,  though  not  shown  in  the 
demurrer  as  filed,  may  be  alleged  at  the  bar,  and  if  good  will  sap- 
port  the  demurrer  (/).  A  demurrer,  however,  of  a  less  exten- 
sive nature,  may,  in  some  cases,  be  put  in ;  and  in  Devonsher  v. 
Newenham  (g),  which  has  already  been  repeatedly  referred  to, 
where  the  substance  of  a  demurrer  was  good,  but  was  informally 
pleaded,  so  that  the  demurrer  was  overruled,  Lord  Redesdale  gave 
the  defendant  liberty  to  take  it  off  the  file,  and  to  demur  again, 
as  he  should  be  advised,  on  payment  of  costs.  In  Glegg  v.  Legh 
(A),  where  a  demurrer  was  put  in  to  the  whole  bill,  the  Court 
allowed  the  defendant  to  amend  it  so  as  to  make  \t\es*  exXeoswe. 

And  in  Thorpe  v.  Macauley  (t),  where  a  bill  was  filed  for  a  dis- 
covery and  for  a  commission  to  examine  witnesses  abroad,  to  which 
a  demurrer  was  put  in,  the  Court  being  of  opinion  that  the  plain- 
tiff was  entitled  to  the  commission,  although,  under  the  circum- 
stances, the  defendant  could  not  be  compelled  to  make  the  dis- 
covery required,  permitted  the  defendant  to  amend  his  demurrer, 
and  to  limit  it  only  to  the  discovery. 

A  second  demurrer,  however,  though  less  extended  than  the 
first,  cannot,  after  the  first  demurrer  has  been  overruled,  be  put 
in  without  leave  of  the  Court ;  but  the  case  is  different  where  the 
first  has  been  taken  off  the  file  for  irregularity  (&).  This  leave  is 
generally  granted,  upon  hearing  the  first  demurrer,  but  it  has  been 
permitted  upon  a  subsequent  application  by  motion. 

But  although  a  defendant  cannot,  after  the  Court  has  overruled 


(e)  Anon.  3  Atk.  530. 
(/)  Lord  Red.  217. 
(?)  2  Sch.  &  Lef.  199. 


(A)  4  Mad.  207. 
(0  5  Mad.  218. 
(*)  Ante,  p.  97. 
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his  demurrer  to  the  whole  bill,  again  avail  himself  of  the  same  To  the  whole 
method  of  defence,  yet,  as  it  sometimes  happens  that  a  bill  which,  ._^1^. 
if  all  the  parts  of  the  case  were  disclosed,  would  be  open  to  a 
demurrer,  is  so  artfully  drawn  as  to  avoid  showing  upon  the  face 
of  it  any  ground  for  demurring,  the  defendant  may  in  such  case 
make  the  same  defence  by  plea,  stating  the  facts  which  are  neces- 
sary to  bring  the  case  truly  before  the  Court  (J).  As  it  is,  however, 
the  rule  of  the  Court  not  to  allow  two  dilatories  without  leave,  or, 
in  other  words,  as  the  defendant  is  only  permitted  to  delay  his 
answer  by  plea  or  demurrer,  without  leave  of  the  Court,  once,  he 
must,  previously  to  filing  his  plea,  obtain  the  leave  of  the  Court 
to  do  so,  otherwise  his  plea  may  be  taken  off  the  file  (ro). 

From  what  has  been  said,  it  results,  that,  after  a  demurrer  to  If  no  leave  de- 

the  whole  bill  has  been  overruled,  the  defendant,  unless  he  obtains  fendant  mttit 

Answer, 
leave  to  put  in  a  demurrer  of  a  less  extended  nature,  or  a  plea 

either  to  the  whole  bill  or  to  some  part  of  it,  must  put  in  a  full 
answer.  If  he  does  not  do  so  within  the  ordinary  time  allowed 
by  the  Court,  after  appearance,  for  putting  in  an  answer,  the  ordi- 
nary process  of  contempt  issues  to  compel  an  answer,  as  in  other 
eases.  He  may,  however,  if  the  time  for  answering  be  expired 
before  his  demurrer  has  been  decided  upon,  obtain  an  order  for 
further  time  to  put  in  his  answer.  And  it  seems  that  the  defen-  Time  for  an- 
dant,  at  the  time  of  the  demurrer  being  overruled,  is  entitled  to  obtained  °W 
apply  to  the  Court  for  time  to  answer,  and  that  the  Court  will,  in 
order  to  protect  him  against  an  attachment,  to  which  he  might  be 
liable,  if  he  were  to  wait  till  he  could  obtain  an  order  for  time  in 
the  usual  course,  grant  such  time  as  it  shall  think  proper  (n).  If 
a  defendant  omits  to  ask  for  time,  and  the  demurrer  is  overruled, 
he  may  do  so  afterwards,  but  it  must  be  by  special  application 
(o) ;  he  must,  therefore,  make  his  application  to  a  Master,  as 
directed  by  the  3  &  4  Will.  IV.  c.  94,  &  13,  and  not  to  the 
Court. 

Where  a  demurrer  is  not  to  the  whole  bill,  but  is  accompanied  Where  partial 
by  an  answer,  the  plaintiff,  after  the  demurrer  is  overruled,  if  he  0*™^^  d 
wishes  for  a  further  answer,  must  except  to  the  answer  for  insuffi-  fendant  need 
ciency  (1) ;  and,  therefore,  the  defendant  need  not  put  in  any  an-  r^J^T'ii1  the 
swer  till  after  the  plaintiff  has  taken  exceptions  to  the  answer  plaintiff  has 

excepted. 

(1)  Lord  Red.  216.  (»)  Trim  v.  Baker,  1  T,  &  R.  253. 

(m)  Rowley  v.  Ecclea,  1  S.  &  S.        (o)  Ibid. 
512. 

(1)  See  Knypera  v.  Ref.  Dutch  Church,  6  Paige,  570. 
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already  put  in,  and  such  exceptions  have  either  been  allowed  or 
submitted  to  (j»).  We  have  seen  before,  that  the  plaintiff  ought 
not  to  except  to  the  answer  till  the  demurrer  has  been  decided 
upon  (q ).  If  after  a  decision  overruling  the  demurrer  he  amends 
either  generally  or  by  adding  parties,  he  will  not  thereby  lose  his 
right  to  except  to  the  part  of  the  bill  which  had  been  demurred 
to(r). 

In  an  injunction  suit,  a  common  injunction  will  be  granted  of 
course  upon  a  demurrer  to  the  bill  being  overruled  (s) ;  but  it  can 
only  issue  upon  motion;  and  it  .was  formerly  held,  that  such  mo- 
tion must  be  made  according  to  the  usual  course  of  the  Court, 
that  is,  on  any  day  in  term  time,  or  on  a  seal  day  out  of  term,  so 
that,  where  a  demurrer  was  overruled  upon  hearing  out  of  term, 
the  plaintiff  had  to  wait  until  the  next  seal,  before  he  could  obtiia 
his  injunction  (t).  The  practice,  however,  now  is,  that  the  com- 
mon injunction  may  be  moved  for  on  any  day  of  the  Court's  sit- 
ting, whether  in  term  or  out  of  term. 

By  the  32nd  of  the  Orders  of  1828,  it  is  ordered,  that  upon  the 
overruling  of  any  plea  or  demurrer,  the  defendant  or  defendants 
shall  pay  to  the  plaintiff  or  plaintiffs  the  tasted  costs  occasioned 
thereby,  unless  the  Court  shall  make  other  order  to  the  contrary. 
Moreover  we  have  before  seen,  that  by  the  55th  Order  of  May, 
1845,  "  Where  a  demurrer  or  plea  to  the  whole  bill  is  overruled, 
the  plaintiff,  if  he  does  not  require  an  answer,  may  immediate!/ 
file  his  traversing  note  in  manner  directed  toy  Order*  32  and 
53  («),  as  the  case  may  require,  and  with  the  same  effect,  unless 
the  Court,  upon  overruling  such  demurrer  or  plea,  gives  time  to 
the  defendant  to  plead  answer,  or  demur;  and  in  such  case  if 
the  defendant  files  no  plea,  answer,  or  demurrer  within  the  time 
so  allowed  by  the  Court,  the  plaintiff,  if  be  does  not  then  re- 
quire an  answer,  may,  on  the  expiration  of  such  time,  file  such 
note. 


(p)  Cotes  v.  Turner,  Bunb.  123. 
(q)  Ante,  p.  658. 

(r)  Taylor  v.  Bailey,  3M.  AC. 
677. 

(5)    Rashleigh  v.  Buller  1   Dick. 


153;  and  Mad.  &  Geld.  299,  n.  a. 

(0  Clattghton    v.  Hadwell,  Mad. 
&  Gold.  299. 

(u)  See  ante,  page  566. 
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